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John Mellgren
Administrative Law Judge,

Pending before the Supreme Court of the State of Oregon, | am Petitioner, verses Energy Facility Siting Council, Oregon
Department of Energy, and Idaho Power Company (IPC), Respondents —$069920.

In the Memorandum, you state that “l am particularly interested in hearingfrom the parties on the specificissues on
appeal and how the issues on appeal may impactthe PUC’s review of Idaho Powers petition in this matter, if atall.”

| see the issue in my case on appeal potentially affecting OPUC’s review of the Idaho Power’s petitionin several ways. As
context, one of myissuesraisedin OAH Case No. 2019-ABC-02833 was, in effect that, that the BLM’s environmentally
preferred route pursuantto NEPA in Union County (the Glass Hill Alternative) should have beenincludedinthe
application such that EFSC could review the application, to the maximum extent feasible, consistent with the federal
agencyreview under NEPA. Thisisrequired by astate law 469.370(13). Compliance with this statute is significant for
many reasons, including thatitincorporatesimportant NEPA analysesinto the state process as to non-federal lands. |
was denied the opportunity to be heard on the merits of my issue relating to compliance with 469.370(13) in the
contested case. |am now appealingthatimproperexclusion of the issue from consideration in the contested case at the
Oregon Supreme Court.

In the Energy Facility Siting Council —OAR 345-020-0011 (d) Exhibit D states:

If the proposed energy facility is a pipeline oratransmissionline or has, as a related or supporting facility, a
transmission line or pipeline that, by itself, is an energy facility underthe definition in ORS 469.300,
identification of at leasttwo proposed corridors, as defined in OAR 345-001-0010, oridentification of asingle
proposed corridor with an explanation of why alternate corridors are unlikely to better meetthe applicant’s
needs and satisfy the Councils standards. The applicant mustinclude an explanation of the basis for selecting
the proposed corridors and, for each proposed corridor, the information described in subsections (e), (g), (i), (k),
(n), and (p) that is available from existing maps, aerial photographs, and a search of readily available literature.

Exhibit D establishes that a route justification is a prerequisite foran Application for Site Certificate (ASC).



Throughout the EFSC case OAH Case No. 2019-ABC-02833, and now inthe pendingappeal $069920 at the Supreme
Court, itis my contentionthat IPC’s ASCisincomplete because in Union County, IPC’s Proposed Mill Creek Routeand
Morgan Lake Alternative, there is no “explanation of why alternate corridors are unlikely to better meetthe applicant’s
needs and satisfy the Councils standards. The applicant mustincludean explanation of the basis forselectingthe
proposed corridors and, for each proposed corridor.” Intheir ASC, IPC chose to eliminate the Bureau of Land
Managements’ (BLM) National Environmental Policy Act (NEPA) “Environmentally Preferred Alternative” in both the
Draft and Final EIS prepared overyears of multidisciplinary and interagency analysis. The route segment, identified by
the BLM as the “Glass Hill Alternative” was chosen through the extensive EIS process andis the federally designated
route in the Record of Decision (ROD) for Union County. Notonlydid IPCexclude this Glass Hill Alternative fromits
application, but they also misrepresented inthe application thatthe “Glass Hill Alternative Corridor Segment was not
carried forward by BLM as the agency preferred route” as Idaho Power’s “Basis for Corridor Change.”

There are two problems with IPC’s ASCwhen it comes to routing through Union County. First, ratherthan compare their
newly developed Union County routes to the federal “Environmentally Preferred Alternative” —the BLM/NEPA/ROD,
they chose to simplyignore it because ODOE/EFSCand IPC claim that theirroute is on private lands and therefore do not
need to comply with the federal ROD. The second flaw was that they Identify their Proposed Mill Creek Route as the
BLM/NEPA/ROD as the Agency Preferred Alternative. Inthe ASC, they make a comparative analysis of their Mill Creek
Route (“IPC’s new BLM NEPA Alternative”) to their Morgan Lake Alternative. | see this misrepresentation of routesas
proofthat the ASCisincomplete, as well as evidence of “fraud, oppression and bad faith, or abuse of power” Moore Mill
& Lbr.Co. v. Foster, 337 P.2d 810 (Or. 1959) Oregon Supreme Court.

Furtherevidence of fraud, oppression and bad faith are found in my above-mentioned court record, OAH Case No.
2019-ABC-02833, which|am bringing forwardtoappeal in Case S069920 at the Supreme Court. The Morgan Lake
Alternative (perIPC’s application/ASC) was developed by one landowner late in the BLM’s NEPA process. He proposed
the Morgan Lake Alternative to IPCby letter and thisroute first appearedin the FEIS, along with the newly created Mill
Creek Route, aftercomments closed in the DEIS. Neitherwere selected by the BLM. The BLM did not allow for public
comment of the FEIS; there was no publicnotice oropportunity forcomment on the two Union County routes. IPC
manipulated thesetwo routes (which were not selected during the EIS process), as the only two routes for Union County
intheirapplication at ODOE/EFSC; and then they shepherded the Morgan Lake Alternative to final approval forthe
certificate. The only explanation given by IPCabouttheir creation of the Morgan Lake Alternative is that they were
“working with landowners.” That single landowner has since sold the property.

In Moore Mill & Lumber Company v. Foster, the Oregon Supreme Courtis clear “that the condemnerhasa right toselect
the route it desirestoacquire fora right of way, with which the courts will notinterfere exceptin case of a clear showing
of bad faith.” Also, the Courtis clearthat “the ownerwhose land is under condemnation may always submit evidence
showingfraud, bad faith or abuse of discretion.”

Idaho Power’s creation of the Morgan Lake Alternative and theircomparison to their “Agency Preferred” Mill Creek
Alternative (notthe BLM/NEPA/ROD “Environmentally Preferred Alternative”) is clear proof of fraud, bad faith, and
abuse of discretion. There are numerous long-term land stewards along the Morgan Lake Route that have been directly
impacted by IPC’s fraud, bad faith, and abuse of discretion.

| hope that this sharing of thoughtsis helpful to youinyouroversight of the Public Trust.

Respectfully submitted

Michael McAllister



