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8EFOJIB THE.PUBLJC UTlLITYCOMMISSION 
OFOJIBGON 

UM 1635 PHASE II & UM.1706 

Jh the Matters of 

NORTHWJ3S.T NAfURAL OAS 
COMPANY, .dba NW NATURAt,

1 

6 Mechanism for Recovery ofEnviromnental 
Remediation Costs (UM 1635) 

7 
and 

Request fot :Oetemtlnation ofthe Prudence of 
9 Environmental Remediation Costs for the 

Calendar Year MB and First Quarter of 2014 
10 (tJM 1706). 

11 

12 I. lntrilduetion and summary. 

RESBONSl{TO APPLICATION FOR 
RECONSIDERATION AND/OR 
CLARIFICATION 

13 NorlhwestNatmal Ol!S Company(''NWNatural") seeks recotl$ideration or c!wlfication 

14 of Otd~ No, J 5-049, the Commission's tno$t r!lcentordet rng!lrdhig e.tiviromnenl;l!l remediation 

JS eosts incurred by NW Natural. In Order No. 15-049 the Commission resolved issues related to 

16 howNWNatural sho.uld share with customers responsibility for past and future envlronmental 

17 temediiition ei<,pense. Among other thin:gJ>, the Commissfpn det~lrte{!.how NV/Natura! should 

18 offset itspast.(def'erred) and future femedfotipn exp.enses with the$150.5 mlllion in insurance 

19 proceeds that NW Natural testified it had received as of February 2013, 1 

20 More specifically, the Commisslo11 ordered NW Natural lv apply $52,2 million. ol'the 

21 $1505 million ofinswance proceeds to "existing" defettals, whi<;h the Commission defined as 

22 deferred remediation costs through.December 31, 2012. This reduced the balance of''existing" I 

23 /1 f 

24 II I 

25 Ill 

26 

1./4.atL 
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1 deferred ex,pe;n'i\es to $44,2 millfon.2 The Commission also ordey<i<l NW N$1t:al to p1aee $1()().S 

2 million of the lnS!,\tll.nce proe«ds in a secµre a9¢01Jflt'to pffs<1t l.\tture re111ediaffon expenses.' 

3 NW Niilllral alleges that there is "good cause'' to reconsid!lt (.lrder No. 15-04.9 undct: 

4 OAR·860,Q01:•072G{3)(d)beeause in ordering NW Natural t-0 place irta•seeare aceoant $190.$ 

5 rnUI\Qn of the $1.$Q;D m\llio1). of)nsru:an.oe proceeds reported by .NWN$1t:itl, tlle ''Comp!issfon 

6 may.have inadvertentlyfalled to (;Qrtsider NW Natural'sineome w obfigatfons resulting.from 

7 theinsmance·settlernen'ts.'"' NWNatural assertsthatkhas a tax obl1g,at!on·of395percenton 

8 the apprqxirru,tely $1 M.3 million a!Jooated fo fntur\l rern\)d1atfon ex pen~, andihµs, bas only 

9 $58.$ million of:inswmce pto¢eed$ to pl;;J.Ce )n a secure acc0;J.ln\.~ NW NaJ;ural ;as1<$ thii 

10 Commissionlo r.iiconsidl:\t (jt !!lll.ritylts ordi:ir thatNWNaturabhUSt p\]j.qec$l0Cl.3 mlllfon ma 

n secure ll!!cnant by rep)atling $1QU3 million with $51t3 .million"6 

12 StaffreeOrl11):1.@:ds !µat the Commissicip. deny 'M:W Natura.I' 1> Applieationfor 

13 Reconsideratfon .md/or Cl@.fiqa,tion l:fecause NW N!l!mtil qoii)d, l:ra:v1:ls\lbm.itt<!d 1rtJol'mation 

14 regardip.gtlie.ta:x, obl~gittien fo the utidetlyin:g pfOlleeding, but.di el not, 'iltldaccordingl;tcannOt 

15 ·establish therejs .g0Q(;l·cause to reconsider the .Commission's allocationofa!Uhe insurance 

l7 

18 ·-2-.. -. ---------

id at2. 
19 3 1d at l l (ordering '!XW NaturaUo apply $l0o.3. million oflnst!rltll\l<i p:toc®,ds to fiJ.tur<1. \lo.SU>); 

andat7 (µir<mting N:WNatliral to hold the insurancepto!!eedsforfutureenvir.onnwntal · 
:20 remediationoostdn a secure a!!Count). NW Natural made a serieS..ofr.elatively small 

adjustments tothe $150,5 million ofinsaranceproeeedsthatis notat:issue in NW Natutal's 
21 applfc.atfo1) fo; re.C<li;s\di:ratio:n, NW ~i+tur<il reports. th~t i.t i+diust-0~ the. appf(l)!itnately $1~(!.5 

mlll1on ta $J47.I mtllion to comply with the Co]).1.lll1ss1o:n's deterrn1I1i+tio11fi m OtderNo. lD-049 
22 i:egard1ng rcoeipt offutu.re insurani:;e proc(leds and state <tllocati011s. NW N}tl.ul'al state~ it made 

another. downwardadjuS.tmentof$2.5 million to comply w.iihOtder Np. M,077 regarding 
2.3 expenditures aSsooiated with the Gasco Upland Pumplng Station. Staff is reviewing these 

adjustmentsin its review of NWN .Advice No. rn~ro, the t¢ffS that NW Natural filed.in 
2A !fOJl1pliance with Order No. 1~·049, . For convenience, Staff's responseto NW Naitiral'sReqµest 

fot Reeonslder!!t.i!ln andfor Cli!riiicatiQ!l will refetto thte µnadjµsted b1.1J1.1uqe Qf~! ~0/5 milllo:n in. 
25 insurmee proeee\fs (and µnadjµsted allo.ci+tions of$52:2 and $1QQ;3 rnillfop.) addtessed by the. 

CommJssi.on iJJ: Otder No.14-059. 
26 4 Applic!ition forReconsidetafiowmd/ot Clanfioatfo:n l. 

5 Appiicati.onforReconsiderati.on and/or Clarification 3. 
~ Applic!l!ionforReconsiderationand/or Clarifi:!!ation 6. 
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1 NW Natural argued in the underlying proceeding that it wo1:1ld be inappropriate to reqtiire 

2 NW Nahu"al to amortl~ the previously-deferred expense;;,. and Qonduct an earnings. test on NW 

3 Naturars ea:nllngs durihg the deferral period that might tesultin ratepayer/company sharing. 

4 NW N ann-al explained that it had more than enough insurartce proceeds to offset the end"of' 2013 

5 cfofem1lbalance of over $100 miUion.7 Slaff opposedNWNatural's proposal to use the 

6 insurance proceeds to offset all eidstlµg deferrals, fosteadreeo:tnmencUng that the Cortunission 

7 allocateapproxiniate!y$50 million: ofthe;proct.eeds to past defetialsandapproXimately $100 

8 milliontq .future deferrals:8 NotwithstandingStaff's;express recommendations regarding the 

g dlspositio:n of the e11tite $150 ruillfort in fos1:1tanee proceeds teparj:edly received by NW Nann-a1, 

lO the Company didnetinforin the Commission orpartiesofthe .tax oblig<ltion, or thatthe 

! 1 Commiss1on could not allocate 39.5 percent of the insurance proceeds for any purpose. 

12 OAR; 860"001-.0720(3)(a) l;)Xpress\yallows reoo]1Sicleration ofan order to review new 

13 information only !ftheirtfortnatio.n was not ava.ihible or l'.e\\sotrably discoverable during the 

14 umleriying proceeding, This express limitation indicates the Cortunissfon did notitrtend to:allo\V 

IS · reoonsidert!.tion to consider new information if the information was: known, or reasonably could 

16 )lave been known, during fue proceeding. NW Nann-al1<uewofits tax obHgation during the 

17 underlying proc.e'edirtg. Accordingly, teco11sideratiort. is not authorized rtndet OAR :860-001 • 

18 0720. 

19 Fwther, NWNatural's specific reliance on the '$150.million in insurance proeeeds and its 

2{) failure to timely irt!ortn the Cotnmi$si011 of the tax obligationin the l)llderlyjng ptocei;:dlpg, 

21 precludes the Commission from finding now that there is g()odcause to reconsider Order No. 15· 

22 049 toaccountfortheeffectoftb.attax obligation. 

23 Second; evenifNWNa.tural's failure to presetrt inforruation regarding its tax Uabilityirt 

14 the underlying proceeding ceuld be good cause to re.consider the Co!llillissio11.'s order, NW 

25 

26 
7 Northwest Natural Qas Company Ptehearing Brief at.1., 18" 19; NWN/800, Miller/7 . 
8 Staff/200, Johnson-Bahr/4-5. 
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Narutal has not "shbw[ n]" tfuJt it in faethas this tax liab.Ility. The allegfitions in NW Natural 's 

2 applii.iatien. are notstiffieient to. ''show"· good cause under the Commission's rule. 

3 Third, even ff the CoJllffiission eoneludesthat the,re i~ gaod mi.use to revisit Order Na .. 15" 

4 049 t.o U!ke lnto&es;ount.NW Natutal's alfoged tl!X ahligatfon,Tli!eon$1deratlon or clarification of 

5 the. ord:erisnotapptopriate, Instead, the Conmiissiort should: order a.rehearing to exarnlnethe 

6 lssuenaisedby NW.Natural's Applieationfor Reconsider:ati()n<anwor Cla:d:fieation to allow 

1 patties oXJpoft'µpity t.o eQ!l.dPctdis@ve.tyantl$Ub1IliJ eViden\'.>"tega:tdingtheaJl¢gpdJal{.)ia,\JiJity 

8 and. it~.Unpact on the apprgpriltt© tteatlTient ()fth" insurauQe proc\leds. 

II. Criteria fol' r'e.consiileratlrin. 

10 The Commission's aut!Jcn;ity to reeonsid:er ll1l order withi:h, tiQ days ofits issuance.fa found 

11 fo ORS, 156561. 9 That .sta.tut<; prOVides rhlit !Iltet the CQ!ti.tjjissionhas issued @otde:t; "any 

12 patty th(:Jteto may apply for rehearing or ~ctinsidercatfon thereof ·Withfo 60 days from the date of 

B service ·of su<lh.o:rder" and that the Cominlssion ''may grant sueh a rehearing Ol' r:econsi<;leration if 

14 Sll'ffiqieiit~eason.therefo.r ls ma.de toap±Jear<" 

15" Jn the ¢onte¥! of ORS 7$6.591, "suffic.ieutJeason" is a d1lkiglttlve rerm.10 The 

t6 Commis.sionhas exercised its rulemaklngauthorityto define theeiroumstances; oonstituting 

17 s\lffl.clentre;i.~11 t<>.g:rant rehearing or teeDnsideration. Thn~e oil'\lutU!ltMci!lS are describe<{ 'in 

I~ O.AR.$60-00T-012i1(3),which pr()vtdes the CotUmi~ion tna.Y grant an application for reh<'aring 

19 if the applicant '\Shows'' that there ill: 

20 

21 

22 

(ii) Nei!\Fevidepce thl!t is esseutlal to· the d<;ei!iion @dthat wM @a:vW.lahleand not 
tiiJasonaoly d:iscoverable.oefore issuance of the wder; 

(b). A.changein the law or policy sinee the date the order was issuedrelating ta anissue 
·· essential to decision; 

23 
~.After 60 days, if 1ro request for re.heatii1g or re<;DI!$id:eration ®cltir oR~ 75(),561 has been filed, 

24 t\TI ord(lr either Jleoomes :flnal o.r is '1.0 lpnger snoj1<ct to the Commission's jurisdiotio11 beea]lse a 
patty has petitioned the Court ofAppqals to review .. In either case., th¢ CoJllffitssion is.no.longer 

25 a1fthorized. grant reconsideratfonot rehearing under ORS 75.X.56 L 
10 See.e:g.,MCPherson V; EmpltJymentDivision,285 Or 541, 55Q1591P . .2dJ381 (1979) 

26 ("[s]tal)daJ:.d~ such as 'fair' or 'unfair;' 'u.ndue'' qr 'uine~so'n_<iliiil;.' or 'pub!Jc convenienc:<: and 
ne<Jesslty,' * * * eal10 f6r completing!+ vruuejudgmentthat the legislature has only 
indtc;;t11dGJ"). 
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(c} An .err.or of law or factln the order that!s essential to the decision; or 

(dJ Good cause. for further examination ·of an issue essential to the decision. 

By ·a<;lopting this :rule, tiJe Commission has delineated the drCl.llllStan<;es in which ithas 

discretio:n to grant a request fot re.conslderatio:n. Under OAR 860-001-0720, an.applicant must 

''show" one or more of the four alternate preconditions before the Commission can exercise its 

disc:tetfon to grai;rt :reconsideration. While the ql;lestion of whether to grant a reql;lest for 

reconsideration is dlscret\onwy, the predicate>que.stlon ofwhetiJer one of the four preconditions 

has been established is not. 

NW Natural relies Qnthe "good caul!e" precoµd;ition in OAR 860-001cOJ20{3)("d}. The 

Oregon Supreme Cowt has clati:fied that the .d!'Jtetn:I\n&tlon of "goo<l cal;lse"is nott; su.bjective 

determination but a question of law: "'Good ,cause'' is a [l]egally sufficient ground ot reason' that 

'depends upon [theJcitcumstances of [the] individual case;"' 11 The OregonSupreme Court.has 

explained: 

We acknowledge the tempt\ltion to treat indefinite te:rrns like 'good cause,' 
[or] 'si;rffi-0ient r.eason,' * * * as calling for a subjective determination and, 
thus, as invoking personal judgment. miwever, it Js clear that; when such 
terms appear in a sratu.tory context, they :ate focu.sed on real,. albeit 
sometimes: dil'ficttlt 1).l disc~rn, legal st1lll<furds: the legitlaJurf!'.~ view of 
wbatis •good' [or] 'sufficient[.]'"'** Inno casewouldjudicial discrellon 
play any role in the 'gpod cause' determination[,.} * * * 1 

The Commission .has not exptess!y defined .the citel.llllstances that may constiture good 

cause. to grant t.econsideration. To determine what the Commission intended when ita<lopted the 

.good cause. precondition in OAR 860"001 "0720(3J(d), itis. appropriate to e){aminethe. conte"t of 

that subsection,. which includes the other prec;onditions defined by the Cqmmission in OAR 860-

24 11 Stale v.Johnson, 339 Or 69, &5~87, 116 P:3cl869 (;!005)(examining Whether the pros.ec.ution 
25 established ''good i;;au~" to deny the defendant's motion to dismiss the state's case . 

riotwithstam;!ing state's violation of the defendant'sJight to a speedy trial). See also, Lorribardo 
29 v. Warner, 340{Jr 264, 152 )>.sd 22 (20Q6)(expll\infug the meaning of"forgood eause shown" 

as used in statute allowing vatjancefrom restricti0mr on temporary signs), 
12 State v. Johnson, supra, at S!i (emphasis in.original). · 
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1 0()±~()720(3).13 These other preconditions are instru£tive on the cinmmstance-~ the Commission 

2 dl<Xnot ~n\endto be. "gpod c11µs¢"forre11onside~ti0!).. 

::i In dAR.860-bol-0130(3:)(a), the Cbmmisfilon s!Xeeifl.ed that reconsideration 11111y be 

4 grnnted to consider new information essentllll to the decifilon if the newimotination was hot 

5 avallab)e <Uld could not r10asonably discoveral>le dµring tbe proceeding. In OAR 860,0.()l· 

6 072o(3)(b), the Co:rmnissiott $pedfl.ed thatrectlMideration m11y be g;t:anted lo consider a change 

7 Jn law or policy occurring after the Cornrnlssioo issued the ordbt: Extrapolating from these 

·~ provisions, an. <1pplicant cannot eslablishgpod cause to recori!lider ·an Ptdet whett the applicant 

9 · wa\lts the Cpmm,ission to cPrtsider inf()rmation or the Jxnp<te( oflaws thtrt that werekpown or 

ro reasortah.ly ciould h~ve b<len !<now1:i to the .appli<tlillt TI.wing the pxoP~edlng; 0.fuerw.i~e, the g()od 

l l !.'ause precondition I.rt subse.ctiou ( d) woUld contravene the e¥press litnitatiO!ls in ~fltst two 

t2 pr10conditions. 

13 The O..i:egon Supreme Cotitt's opini<in ht F'g; Tfi!st Lcind11c¢api}'lg v, Mo.detn 

14 Merc.hal'ldisir:g, supports the cPnclU:Sion that the gopd.cati$e ptet.'WJ4itlon:±:orteoof1Stdetation 

15 shoU1d not contravene theotheuhr~e precouditioro. 14 In Fer .West LC1nd11<:aping, aI). attorney 

l 6 f!liled IP 1itn¢1y file. a not~ce of appeal beqause he relie4 on the trial cotitt's erroneoµs statem.ents 

17 regard.ingtheo date the Judglhe!l\was entered..15 llitesponi;e to t}).eattorney'.s mqlion, die trial 

18. court set a~ide the judgment and ei1tered a new but identical juclgmentso that the. iittomey woJild 

19 have iiddition!'ll time to appeat16 The On:\gpnSuprerne Courtr<\versed the trial.court'sactlons on 

20 <1ppeaL The imurt concluded that t:!m trial. coµl't's. bm~ discretion tt! e:x:erctoe its inherent 

21 autborify to mpdify judgmems.coiild not be exerGisedJot ''the sole purpose ofelctendingthe iiln.e 

22 for"appeal" because doing so• would dfaectly contradict the statutorily pres¢ribed time in which an 

23 
13 See State v. Gaines, 346 Or 160, 206 P .~d 1042 (2009)(noting th<J.t i!lterpr!.'tation ofa $tatute 

24 begrns'witb an examination of the textand context of a statute); W1d Alt111is v. BdrN:ttBusiness 
Servit;:e~, 179 O:r App 79, ~2, 394 P:3:d 8.80 (2000)(holding that in construing an administrnti¥e 

25 rUle0 .the.appeUateeourt willapply the same analytio!'llfr<\meworl\ applfoableto the interpretation 
ofstatUtes). 

26 1<1zg7 Ot 653, 657•5.ll, 601P.ld1237(1979), 
15 Id. at655.. . 
1£,Jd; 
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I appeal must be. take.ti. 17 

2 Furthermore, previous Commission orders addn~ssing requests forteG()nsider!1J;i()n 

3 support the eonGhtsion that.goo\:) oaµse to reconsider an order rs not established ff the applicant 

4 eowd haw had the Commission address the alkged flaws in the ordet prior to itsiss\!aitce. For 

5 example, in2.Q04 the Conunission denied P-Ortland General ElectricC0mpany's (PGH'~) request 

6 foreeonsider a Commission order ~keying P.GE's application to. d<;fet <;certain costs. rs PGE 

7 <j.lleged that proce.<lutal f\a\¥$ fa. the miderly,li:rgproceedJng, inch1ding insuf:fMentnotfoe of.issues 

S to b¢. considered by the Co1i"!llliS~ionand a laek ofa heating, were good cause fo reconsider the 

9 order. 19 Tue Commissiof!.disagreed, noting that PGE partleipai:ed in establishing the proc~s ~Qll 

l O to eonsicl.er PGE's applicatiori and knew of fts right to aslc fut a heflring, but drd not do so, and 

11 also, W<\s not surprised by the 00inmis8ion 's consideratibn o.f certaln issues.20 

12 Ift. Analysis. 

13 A. There is not good cause to rceconsider or clarifyOrderifo, 15-11.49. 

14 NW Natural allt'lgt'ls tlmfth~e is ''gcwd eaU$e" to reeonsl<ler Otder No, 15-04 9 under 

15 OAR 8'6<M)O I ·0120(3)(dJ, bticaooe in ordering NW Natural to platefo a secure account two-

16 thirds .of the approximately $150.5 millfou of insurance proceeds reported by NW NaturaJ, the 

17 "Commission may have iJ:J.acl.verlt'lutly fai!el! to consider NW Natural'~ incot:t:Ltital\ ebllgations 

18 rell),1,lting fl:om the fosuran<;e. settlements .:'41 The Commission's failure to .consider NW 

19 Natural 's income tax· llbllgatio!lS teswtillg from the Insurance settlement was. not inacl.verteut, 

20 · but inevitable in light of the evidence presented and r<;11ied .onby NW Natural, 

:?I 

23 

NW Natural rcli¢d on i~ receipt !>f $150.5 niillion in msuranl;e procceacl.s to 
arguf it co11lll ofl'Set.all (lflJ\e. previously-def.er.red e:x;pellses and thus,.there 

17 Id at 6.59, 
24 18 Jn.. re Portland Genr;f:ql JlJecttic ColitPfirty; Order No. 04-357 . 

. 19 14 .. at 9-lO, zs 20 Id CJ Chiquita Min. Co, v. CLR.,148 F.2d 306(91
h Cir. 1945) (holding petitioner is not 

entitled to a rehearing to remedy the mistakes of counsel since the taxpayer has had his day in 
26 court. petitioner and.new evidence that should have been subll:li!~~d by the petifi:oner, was 

~vaila]}!e; qnd s)lould bav~ bee11 preseut¢d in t~e orl;;i;inal heatin~). 
- 1 Appl,c!!tion for Recons1ller#tiPnand/tirOlimficatwn 1, 
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1 

2 

3 

was no the'netd to amortize any deferred l}xpenses.and consequently, no 
need for an earnings,review. · 

Qn February 6, 2014, NW Nawat '.I'reas\lr:\lr and \I foe Pi;esJ+!em .Regnlati!Jn Alex Miller 

wrote t0 .the.(Xttnmisslotrets rutd Adlltinistrafive Law Judge Pfoes to repbrtthatNWNhad 

4 reee!ved mme Jhan enougp fosuraneeJ;m:iceeds to '"cover'' deferred environmental remediation 

.5 expense~, ''to the exten( they 1¢11 not hav() to bomeby custoruers;'"2 NW N<ttural . .supporl:ed 

6 these ass.t\rtitJtri>Jn its direct testimony flied on :Mlitilh ?.O, :6014. Onpi11J5e 8ofltis dl:rect 

7 testimony, the NW Narurat witttesstestifie.d that"[o]nFebmary3, 2014, the Company s!lttled the 

.& lastremaitll1lg :insi;u:ance claims and as an;sult, wi11 receive a total of !Fl50. 5 million in irisurance 

9 proceeds. Tbi.s mel\lls thattfre Gom,PafiY wiUreeeiye ruore i));sur®ee mon.ey thrut.J:11e. llJ;no'\lltts 

lO that ful:ve,beendeferted.andtfratcustl:>mefS de! not irned tp pity fot the pa:Stde:fetted.amou;nts:°'23 

Tl At page 12 ofhi·s direct testimony~ the NW Natfilal wi'tnesstestilledthat the "balance of 

12 aetl;lm el1Y\l:<ftlluenta! ex:pellditures si11ev2003 ,. With intewst, tetaled $113 million at the ~\'I qf 

I 3 2013~ "24 Ai. page 3, :the NW Natural. witness testified i;he "Cc!mp®y's deferrats to date, before 

14 applfcation ofinsurilllce, exeeed $100 milll<iii.''25 Later.in the direct testimMy, the wiJness stated 

15 · "the Compaµy nowhassu:ffic:i~tinsufance recoverfos to offset all deferralstodate.',;'6 

16 In t()bc\lttal.tesri:rtrony liied onM;ty 2~,. 2f>t4, theNWN$ral witness te!Jfified thatihe 

17 infillran<;e pro.ceedli wonld ruf&etNW Nlltntal's deferredeAvit;c>.nmenta! tem¢diatfon e~nses 

\.g and "some years" .of future. expeuse,27 

1.9 Ill j~s preh~aring brief, NW Natwa!.relied <Y!l ip; testimony regarding the .insura11C() 

2.0 pi'oceeds w ar!lue fue CommJssfo11 dld not n.ee~ to apply an ear.ning& test to d!ltenn\n.e how 

21 much o.fthepre'Viously"deferted.c-Osts S:bonld be.amottized becai1setherewas 11oneed to 

22 anwrti~ any of the costs thathad been deferred. NW Natural argued, 

23 

24 
~~· Se.e,F~hl1\atY p, 2Ql4., Notit;e qfB~arte Comm4nicarion, Attacl:iment. 

25 NWl\J/800,MrUer/7 .. 
24 NWN/S.OO Miller/12. · 

.26 ~~NWN/800: Mfllet/3. . 
· NWN/800, Miller/3,. 23. 

27 NWN/900, MiUer/2\ . . .... 
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1 

3 

4 

5 

6 

[tJhmugh its settlement of insuranc.e claims, NW Natural. has now received more 
money in insur;uice recoveries than it has incurred in environmental expense and 
thus has no net e)tpense today ;uid does not expect to have a. n.et expense for some 
n1,rmber ofy~ars, Tltfa means that the Company it! not reciues\ing aJ!)ortizatio:n·of 
the histOrieal defel'Ulls. Therefore, it is im];ltopt;r to apply the eapii)lgs teS\ tQdll:y 
because under ORS 2.0 75.7.25.9(7') the eilini:ngs test is capplied "at the time of 
application to alnortize the deferral." Moreover, offsettingJhe historical deferrals 
with the Insurance. is consistent with Commiss~on orders,. ai1d represents the most 
sensible and fair ratemaking approaeh.28 

To the extent there is ;my ambiguity ahout the aniount of insurancepror;etlds NW Natural 

7 represented·thatitcnuld use to offset enviro.nmenta1remedfatfon costs,. NW Natural's prehearing 

8 .brier also includes the .following summary of its propostil regarding recovery of envirom:nent;tl 

9 

ro 

1l 

I? 

13 

14 

15 

remediation .costs: 

NW Naiurai .. will apply the rOl\ghly $15 O tnilliQn . of ins ttrance pn>ce.eds :to. ihe 
deferral balante of roughly · $100 millian., . thus . eliminating the need to . ch;irge 
customers for the remediation expenses. The Company wiH continue to offset 
futu:re expenses witlttlw remaining roughly $50 million l!f insurance proceeds 
until the deferral account ltas a positive balance, at which firne the balance will be 
rec.overed through 1be SRR!\i( adopted bY the Conunlssion.29' 

The Commission did not adopt NW Natural' s proposal fo offset a.11 the previously­

def<,Jtted envirom:neutal remediation costs. Imitead,the Commission adopted Staff's 

16 reoo!l1mend11tion to. apply $$1),2 million of th¢ insurance proceeds to o:ffset a portiop. of the 

17 amounts deferred betWeen20D3 and December 31, 2012, l<'aving i:t deferred aceount b.alance. of 

18 $422 million. The Commfosiou then applied an earnings test to NW Natural' s earnings during 

19 · the·deferral periud, which i:esulti::C( in a downward adj'ustnientin the .amount NW :W:atural was 

W allowed to aniortize,>0 

21 The Commission's application of$502 million ofthe insurance proceeds tO previous defe:rrttls 

22 left $100 ,3 fn insu~ance proceeds to offset fut\n:e costs, As already noted, the Commissfou 

23 ordere4 NW Narurallo place this !UliolJ11t in a secure account to qp.ply to fut\n:erem<:ldiation 

24 costs. 

2.5 

26 28 Northwest Natural Gas Compalry Prehearing Brief at IS-19. 
29 Northwest Natural Gas Company I'.tehearing Brief at I (emphasis added): 
30 OrderNo .. 15•.049 atI7cl8. 
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l 

2 

3 

2. 'J:h!j. C11mmis$ioli caµJ1()t grllµt !'ljeQnsfderaJii>n . t\l .. co11si\lel' 
illfotmafion tlrat 1mnld have been presented during the underlying 
proceeding. ·· · 

NW Natural ~ks the1Qommissicin to modify its dfop()siti911 orfhe $~ oo.3 tnillloµ of 

insurartiie pro.ceeds tq take intP ac~llllt NW NaturaPs '.39. $ percimt t~ obfigatfon, NW Natural 
4 

could have rnfurmed the ComJniSslon in fue,1.tnderfylngprticeediµg of the alleged tax obligafron 

ofapprox!mately $59 million.;!SSOclated witli the $150.5 million that leaves NW Nati.ma! wiJ:h an 
6 

10 

11 

12 

13 

14 

15 

afterc\ax amount ofapproximately $91 mil!lonirtinsutarrce proceeds, bJJt di'd not. 

would be good cau8e to reeonsider an order to eirnmine ''riew"jnformation 011l;y ifthe applicant 

ccntld nqHem,qnably hay\: pre8enf¢d th"1 iJ;iforma,ti.O'ri duriqgfue unt'{er)ying prrweeding. OAR 

$~0-00.i-o720(3){a) expr¢sslylitnits J:hii oireJ.tnt$!anQ:¢8 in whk:hconsideration .ofqe.w 

iflf-Ormation oari V/artantreebllsidetatibnto fuose .. inWhioh.new imorinatfon :that was unavailable 

and not rea,sonaJ:ily \liscoveralJl\:l lJeforiJ issua,aceofthe order, DAR !5()(jcOOJ.072,ll(3J(i:i) litnits 

reeonsfderatlofl to (;011sidtot chl\i1ge$ xn law or poH\'.\y otiJy if thtrn.e clJ.ariges occurred afl:l!t the 

order Vias .!$sued. Wlllle the Qotil.J.ni:Sision.has broadauthor1ty to define good cause for l'.)nrposes 

of OAR 86o~ool-(1720(3), matauthorily does notnecessarJ:ly include the ability to create a catch" 
16 

all precqndition that qegates the .e{<'Jlress limitations in the other prl}CO)lditioris?1 

17 

18 
infotinatron regarding ·a. tax ab1igatton that NW Natural could have beert preserited .during the 

19 

20 

21 

underlying proceeding, orto examine the application of tax laws arid polioieS' in effucttj.uring the 

und\ldyi!lg prooeeding, the good e.a;nse pteconditfoirwould qeg<l,te the ex;press limitation~ of~ 

precondition in OAR 860"001 "07ZQ(!})(a) and(b). TheteJore, as a.matter oflitw, theCornmissicin 
22 

23 

24 

25 

26 

Cllllllot ccmclude there is good cause to reconsider Order No. 15-049 to take into accourit 

foformati<?n regarding a tl!X t>bliga(ion or tax laws that NW Natural could hitve been presented 

during the underlying prtlceedinJ:;, hut d:\d not. 

31 Sl!e e;g" Far WestLandscqpi!Jg 11 . .Modl?r!J .Mt1ri;f11:indisi."flg, supra at 659. 
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1 

2 

3 

4 

'& 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2.0 

21 

22 

23 

24 

3.. Evim lrtlte <:;ommissfon co)lld gra11t teeo11$hJeratfol1 to exambte.~11formlltfon 
that c!)uld have been presented. In the underlying prQeeedirig, but was not, 
the Oimmission should not dli·.so hilre. ·· . 

As alre:Wy dts<;.ussed, NW Natural expre~sly relied on its assertion that itlmd $1$D.5 

million in in~Ujj)llce pt.oceed$ to apply to envir01\Ji:lel1tal temedfotion posts to support its 

argument.that no atnortlzation.(and no earnings test imd consequential sharing} ofpreviously• 

existing deferrals was needed.32 NW Natural did not waiver from thlff as~rtj:on even after Staff 

recoffill1ertd;ed 1hatthe Coffi!l1ission allocate approxlniately $50 millicm. ofthl.J proeee.<ls to past 

deferrals an<l approll;imately $100 million.to future.expenses. In ltsrebuttaltestimony filed on 

May 2, 201S, Staff testified: 

:StaffpriJ!Joses to allocate apptoximately $50.167 million to histork costs, which 
leaves .appt.oximately $100 million for e1'pected future l.lnvfronmeqtal remedfotlon 
oosts, Staff re-0ommends that the approxim<lte $100 million (as well as 
accumulated interes~ be allocated evenly over the>next 20 years. This would be 
a~ptoxlniiitelr $5 million of insurance ~tocl;i\\<ls, plus in:tetest on the ba1il!loe:, 
all Qcate<l c:iach yeiµ: for the nexf 20 years. 3 · .. 

Notwlthst!U!dingtherisk that the Commissionwouldadopt Staff's recommendation, NW 

N<Jtural did not cQn!tad;ict Staff's a$.$umpti1Jq thilttheri;was approximately $.f~O .mil\i9nfu. 

in:surance j)ro<Jeeds to alliJcate to. past and future environmental reme<liati(m expeus¢ll, Given 

that this rs precisely whal Staff proposed in testimony, NW Natural cannot now complain that it 

was unaware that the Qommisslon would allocate $1 OQ million to future remediation expenses. 

ffN\VNatutitl had informed the. Commissionduringthe vndetlying procl.ledlngthat the 

after•tax insur'lilce pro.ceeds were approximately $9! million,34 NW Natural presumably could 

have prevented the Commission from allocating j:he entire pre-tax amount fo remediation costs. 

ffowevet, informing th~ Corn.mission of the $59 million mx obligation35 w9u1d have 1Jlldetmi:i1ed 

NW Natural's ability to argue thf!t an earnings test on its .earnings dnring the deferral pedod was 

25 
32 See e;g,, NWNJ800, Nf!ller!l, 18:20. 

26 33 Sta:ft72QO,Jqhl1son·Bahr/20. 
34 ($t5Q.5 million - ($1SQ.5 miHi0n x 39.5%) = $90.6 million.) 
35 ($.150.5 rnilliQnx 39.5%= $59.4 million.) 
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I not.needed neeause it was not necessary to amortize any oftlre previously-deferred amounts.36 

2 NW Natur¢'s statements 011 (he e){istjng 4,eforre4 account balance are . .somewhatv11tie4, 

3 but ~11 report a balance ofat leastllOQ tnil1lo11.s7 lfNWN&LturaJ had told tlieCo).nmissltinit bad 

4 ollly $91 roillfon in .lnsutabee pr:Oceeds fi:i apply .to deferred: costs, NW Natural 'j1tesutnahly could 

5 not have argued thattheC".commissiondid: not need tu, and shouldn't, amortize any ofthe 

6 previousty-:defo.tr® opsts". 

7 Furth.et, .any assertion that the Coto:o:i!ssiPn sitn].\ly'in~nded t\'> aliocate l/:3 of the 

'8 proeeeds to existing d<;fo)l:als .a!ld 2/3' s t\'>. futureremedllllio.n costs, Withonhegilid to the actual 

9 amollll,tsc allocated~isnot sµppottable. Con4<1rily, the reeord reflects the Gol)1flli.ssill11',s 

lO allocation of$! O{}milHon tl;l futwe reme4iation Msts wi(s iIJtend!ld t() pto'.Vl(ie NWNatµriiJ with 

11 annual revenue that exceeds. a:reaso11.ab:le estimate bf futµre annual remedfatfoll. costs. 

12 In its1estimony fried cm May 2 2015~ Staff recommended that theCommission.alfucate 

n an annuiiJ amol.\llt of'$5millipn from the: ~®Ce proceetls @GI the assoPiati)d inter.e,1st, to fu!we 

14 envfr¢n.lllental retnediat!o11. ¢oJ>t$ f()t clJ: p:(;lio.d onwerity yel\l:s;38 · Stmfiils0c recotnlJ:i<'ll.4¢d:that 1he . 

H Commissicm impose atat±ff rider to collect $3 million to $5milifon annufillyfoteri\lirb:mtl¢rital 

16 reinect:iation.expenses ,~w ~taif11oted that when t'he in~urauoe prQeeeds and reven'!le from .a $3 

11 mlJli()n tariffridet ate ac(ded tQge!het,NWNatw;al woµld have an annual :@J:l1oul;)J()f$~ in)\liM 

l& dollars, plus ill.tet€lSt ac~med .OtiJM msm®<;>e p:t®!led$, to offliet envlmnmentalxe.medfatipu 

19 

20 

21 

22 

23 

24 

25 

36 See e,g,, NW Natural Gas Compahf's Closing Brief at 3: 

The insurance proceeds reccwered by NW Natural now exceed the historiciil 
deferrals, rosnLtiµg iµ a riet i;riidict to .cWJtomers. As a resnlt, the Cpmpa.py is no 
longe(seekfog amo11iza:tic>n ofrbe hlstotfoal deferral$ .. J3ecause the Comml$S1on 
is. di:J.'ect<ld by ORS 751:259t5} to cMduot e!11:f:dngs niviews "at the. time .Pf 
applioatian to amarthie . tw deferral," tberc is therefore . no !ll'!ed •.for th~ 
Commission to conduc! an earnings.re:vieW for the .. period. over which the defett.als 
accumulated. 

~1 S1J,"- .;11.s:a Order No .. 15-U49c at 2 (''the company has incurred,remediationeosts of over$10() 
26 !ji!Iip'll w Q<tJe. ''). . 

Order No- 15-049E;t1! •. 
39 ~aff/200., Johlison-J3ahtf20, 
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I eosts,40 

2 Staff noted that NW· Nat!.lral 's remediatioo costS ineurfed in recent. years ranged from 

3 $8.2 mi:Uion in 2()08 to $19.4 million in 2012. Staffex,pfained thati\ mad() a cons'l!rvative 

4 recommendation.for a $3 million dollar tarl:ffriderto redwethe likelih(Jod that tile Con:nnisl\ion 

5 would !'\\covet more revenue than needed. 41 

<l . The Commission adopted Staffs proposal, but imposed a tariff rider of $'5 million, 42 The 

7 Commissi<in co1i:eluded that the insmance proceeds, accrued iDJerest on the proceeds, a!Jd tariff 

8 riderttivenite wonld provide NW Natiltl;ll with at least $10 .million and .as mui;h as $12: million · 

9 each )'.eat to apply fo en:viroiunental remediation costs. 43 The Commission noted that this 

10 amount would.have covered NW Natural's environmental remediation costs ln seven ofthe last 

1 t ten years, whieh indicated that the annual amqunts allocatecl to future environmental reme®tion 

12 c.osts shol!ld gen~rallY M:suffioient to coverthem.44 

13 Stfilf s testim0ny and the Connnission' s order reflect that both the percentage and .. the 

14 amounts oft)w Gommission' s allocation .ofinsurance proceeds were significant to the 

15 Co~sfo!l. Sl&nifi:cantly, NW Natural cannot as.sett that JtW\ls µnawate the Cornl!lissio!l rnight 

16 allocate a specifkarttount, father than .a.percentage, of fusurance proceeds t() future 

17 environment;d remediati0n or that the CommissionmightrequlreNWNaturlll to place a specific 

18 amount.of ins.urance proceeds in a. s~ure aci:;ou.nt to aqcru,e interest, orbec;ause this is pte9isely 

19 what Staff reeomrnended;45 Staff's testimony makes cleat that the actual dollar amount ohhe 

2-0 allocation ofinsuranc.e proceed, and the placement in a secure account, are significant because of 

21 the directimpirct on total revenµ.e NW Natural could e;icpect each year. 

2:2 l!l.sUl!l, NWNatutal had 11otice since at le!!St the tinie Staff fi!¢d.it~ May 2tl, 20 )5 

23 testimony, thatthe Commission might adDj:lt Staffs recommendation to have NW Natural.use 

24 40 Staf1'12!lo, Johnso:nl)3&hr/22. 
25 41 staffY2oo, Johhs<irt/B&hr/22. 

42 Order No. 15-049 at 1.1. 
26 43 Order No, 15.049 at 13. 

44 Order No. 15-049 at 12. 
45 Staffl20Q., Johnso:nJB&hr/$; 2.0, 2:!-24. 
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I $5 O million oftlu;; insurance proceeds fo offuet exilltffig, deferr.ed e:kpenses and place $1 oo mill:ion 

2 of the proeeeds in a seeu:re aec:ount to ofl\Jetfuture environmental remediation expense, 

j Notwithstanding, NW N<4tural di:cl not 1\rl'orn:), the C0111ll1lssit?n. of the $59 milliontax obhgatio:n, 

4 or otherWis:e suggesttcrthe Gorn:),liission thatitshou.ld ntit adopt .SW:ff's recoll1ll1euda1fon tb place 

5 $100 million in a ilecilie accoun:t because NWN aturaf had only $91 miltion l:n insurance 

6 prneeeds after tax.es. Instead, NW N:awral eontinued.tq rely on its ass!MtiC1ll that it bad $1$05 

7 million ih irtSurance pWCelldS avaUab!e to offset defel'ted ¢.osts to il,tg\le th<J;t the COll1ll1i:,s.fon 

S shol.lld not l\l,1iorti1'.ethe envitontnentaldefetteil aceoi.mtbalafice. of over $1 QO ll1illfo11, and 

9 therefore not conduet an earnfilgs test to determine. whe!her NW Natural should absorb some .of 

IO these d.eferted expens¢s.~6 Thl/Commi$Sionshquld.no.tiindth<1tthese circ\lmst®c.es are good 

n cause to reconsider hs ;il!oi:iation of the tu11wollht of in~m®,;e ptoceed$·.rcp.ottecl by NW 

12. Natural, 

the allcgaii11ns In the Re1,Juestf11!' Re~!Jnsld~ration and/or 
Ciarlficafil!n,are iUl)t suft'iclt>c11lfo "$how" good ctrnse. 

n 
14 

15 OAR 86.0•.001-0720(3) requires th<J;t the applicant "show" one of the preconditions.for 

16 recon.sidcraticm bef<>rereconsiqeratioµ•Cll!l be granted. In Lo}/J/Jarda v. Warner, the Orego:Q 

17 supreme Court held that to the ¢)('.tent the.re is a requirement of"'good eallse snawn," the "sh.ovm" 

IS · indieates that.the detennlnation ofgood eal!seis based on what the appl.Want demonstrates:"~7 

19 And,. more ,specifically, the use of the wo:rd "shciwn" indicates il:ratany determination cifgood 

20 C()nse n:mst b<J b<lSed on Wh(l,tls in the record. 48 

21 Ii! 

22 l!! 

46 NWN/9QO, MilkttS, Northwes.f!1;I;i.tutal Ga~ Company Pte-he<J;nng Brief 1-2; NarthweSt 
24 Natural Oas Company Closing J!lrief~, 

~7 Lombar<lo v. Warner,. stJpra, :540 Or at.271 ("The wMd 'shoWn' (in iood cause sbo.wnJ 
25 indicates thatthe department must m:ilke its determination of good cause on the basis ofwhatthe 

applicant demonstrittes. "Y. 
26 

·4« Id 
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1 Here, NW Natural has only alleged thatithas a tax lfabilitY of 39 5 peroent.4~ NW 

.2 Natural has .not submitted art affidavit or other reliabJe.evide!lce to e~tabllsh the tax obligf\tfon, 

3 In contrast, NW Natural's.witness testified that NW Natural had $150,5 tnillh:m.ih tax proceeds 

4 to offset defer,red co~ts, This record does not ''\:stablish" that NWN11ttiral has a tax obligation. 

5 therefore, the Coll1111.ission cannot c(ll1clude that NW Nf\i;l\rlll has shown good Ca!Jile to 

6 reconsider Order No. JS.;049, 

1 

8 

9 

B. If the Commission concludes that NW Natural has shown good eanse 
tore•e:l'.itllline Order No.14•059., theColllmissfon .should <ir{ie;r ii ;re­
b.earlrtg and rtot gi:llnt fet':!!Il!iider;ti:iQn or clatific11Hon• 

Assuming arguendo that the Commilisioti concludeRN\\rNattiral h11s.shown good eause 

under OAR S60-00l-0720(3}; the Commission should no\ grant NW Natural'srequestto 

reeonsiderthe amount of in.~urance proceeds that NWN11tura1 :is reqitired to put iµ the seeiire t.(J 

take into accouritinfor,roation that was not ptesentedjntM tu1d~lying proceedfog.00 Instead, 

Sta:f:frecommends thatif the Con:rmissic:m concludes thereis gpod c.ause to re-exainme the 

allocii!-tton of the insurance proceeds, the Commission order a rehearing to allow additional 

evidence on the rate ti'<.'htr!lent of NW N atural's. insurance ptDeeeds, 

The Attorney General's AdminiStN!tive Law Manual states that "teconsideratio:ll'' occurs 

when, based.on the e)(foting record in the case, an agency .:reexamines the. factual or legal basis 

fofitsord.erot reexamines the adequacyo!its nnd,ings of fact, conclu!;lions ofhtw or its wder.$1 

The Mt!nuq{states that "teMaring" occms whell M aget1¢y either hoids l!Jl ¢ntirelynewheai:ii!g 

and re'decides the case based solely on the new hearing record, or the agency holds a 

suppl:¢mentff!:Y hef;U"ing and re-decides the case based on the. original record ljcnd the record 

developed.at the $ujlplementary hearing. 52 

III 

TO 

11 

12 

13 

14 

15 

16 

11 

lR 

19 

20 

21 

22 

21 

24 

25 
:
9 See.NW Natural Applicationfor Reconsideration and/or Clari:fication '.t 

26 "0 NW Application fotReconsiderationand/or Clarification 6. 
51 OrecgonA,tlorney General 'sAdministrative Law Manual 173.. 
52 Id, · 
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1 Here, 'NW Natural is asking the Commissfon to modify Order No. 1§,049 to<t:lke into 

2 acel)pntinfqrmriJ:fon !:Mt Was not,sµbrnitte\:l during the µnderlying proceedi11g. Aocotdingly; a 

~ re!)eacirtg womd be the appropriate t~dy' not:recm~detati<Jh. 

4 In any ev~, a rehea,ring wouJd. be necessary be.cause. parties shouJd have opportunity to 

5 eenduet discovery on NW Natural' s allegatfons regarding the tax· Ifabilizy. Staff would like to 

6 fo.ves1;igateif.NW1\!a}ural paid the tax Ul!Pility, when it dids<:i or wiU.dli so, and whether :NW 

7 J'.l!l.ttttal' s ae'tions wllhtesRec1 to 1.he !iabiJXzy were J?n:td\lht Atso, Staff would trke opportunity fo 

8 prei;entevidenee.mt.modificatfons te the SRRM .that may be. wil.ttanted due the significant 

9 decrease in insuran~plKlceeds and interest that<wlll b.e e!j.rqed in the seeureaccmmt Most 

10 not~bly, the.ri$ltthat efl.Vironmentfilremed\ati\in cos.t,;,wl11 exceed .t!)e wn.oxmtll available to offset 

11 them infutme years wl.iI1Wrea$ll witli thed.eoreM~in ihte:t:estaeetuing;onthean:t<luntihtlie 

12 secure account. 

t3 

14 

15 

17 

l& 
19 

IV; NW N~tu;ral'.s Application for Recon$ideratfon · !!n<Vor Clarification i;lollS .nyt ~Jieve 
NWNafU:l'al cif its obligation to place $r110.3 million ina secure account. 

therewith, Jiot operate in. any manner lo stay or postpone the· enforcement there.ill without.the 

special l'lr.cfer 0fthe oomlJ)ission," Ordei; :No. l.5"049 directed NW Natural to ~ubrn:it·a 

o(!ft!Pliattce filing in This do.cket demonstrating MW it wll! intplexnentbeth tlie historic @dfuttire 
20 

de¢isions reached li1 this or4et. 53 Among other things, the eornpliance fiJing shouid show the 
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steps NW Natural has take11y orwi11 take, to comply with the Commission's otilerto place 

$100.3 IJ)illioninasecµre account 

'NW Nittlital's Mar11h..'.l l,2015 09mp!iance filing does not refleet thatNWNatural has, or 

plans to,plitee the full amount 0rdered by the Commission in a secureaccount.54 As no±lld 

26 .?j. Clrdllr No. 1$-(}49 flt 2Q, 
s+ NWl\rA<iviceN<:i, lS-03 at.$ .• th its Application fo:fReeonsideratlon ap.d[ot Clar!Ucation, NW 
Natural explain¢d thatit made a s~ries offol!l.tively sm(lll ailjrtStm.~nts to .the $l5DS milllon af 

l'a!Je I ti - R}\'.Sl'ONSE TO Af'fl:JCA tr<;i:N FOR RECONSIPERAtrON AND7QR 
CLARIFICATION Depar!JJle~toU"'<i'e 

11 ii:l'Cou.rt :S1teet NJ; 
Salem,. 61'.97301;;1096 

(503) 947.4520 1.F.X: (5-03'):37&,3 7$4 



above, NW Natural must do so unless it receives an order .from the Commission telling.NW 

2 Natural it neeq notcomply with the order,· Although the series of small adjustments NW Natural 
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2{) 

made to the $J60;3 amoillit ordered by the Cotmni:ssion may be coJ:npliant with the 

Conunission' & orders, adjusting the $100;3 ri:JilHon to an "aftertax" amo\lnt fa not. 

V. Conclusion, 

The Cot1llilission should deny NW Natural's Reque~for Reconsideration f!htl{or 

Clarification. 

DATED this JS:: dayofApril 2015. 

Respectfully submitted, 

ELLEN F. ROSENBLUM 
Attorney Genera! 

~~,#925123 
Senior Assistlmt AtlorneY Gep.eral 
OfAtt(lmeys fotJ>ublic Utility C:oD']rtlission, 
Stat¢c of Oregon 

insurance pr-0ceeds to comply with other provisioµs in Order No; 15.()49 and Order No, 14-077, 
Staff is reviewing theS'e a<ljustments to determine whether they comply With the orders in its 
review of NWN Natural' s compliance tf!riffs. Th<ose adjustments are. no.t at.iss1iy in NW 
Natural 's app1icatfon for tllconsid~tation. 
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