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I. INTRODUCTION 

 The Citizens’ Utility Board of Oregon (“CUB’s”) interest in this docket was 

aroused when it became clear that parties to the Klamath Basin negotiations were starting 

to draft legislation for submission to the Oregon legislature in regard to removal of 

certain Klamath Basin dams.  CUB was concerned that the proposed legislation did not 

contain any provisions permitting Oregon Public Utility Commission (“OPUC”) review 

of whether the surcharges that the Klamath Hydroelectric Settlement Agreement 

(“KHSA”) would bring were reasonable, prudent and in the interests of Oregon 

customers– CUB did not believe this lack of review to be in the public interest of 

Oregon’s PacifiCorp (“the Company”) customers.1   

CUB worked strenuously to have provisions providing for OPUC review included 

in the resulting legislation so as to ensure that customers were adequately protected from 

                                                
1 “Removal of the dams may have benefits to the Klamath basin and coastal fishing economies, so the State 

of Oregon as a whole may have an interest in dam removal.  But, the interests of the State and the 
interests of PacifiCorp’s ratepayers are not necessarily the same.” CUB 100 Feighner/1-2 
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unnecessary rate increases2 – SB 76 which was signed by the Governor on July 14, 

2009.3  Commensurate with the passage of SB 76, containing the CUB suggested 

surcharge review provisions,  CUB appears before the Commission today to brief the 

issues raised in the resulting Docket - UE 219.  CUB’s brief will deal with the issues set 

forth below.  A summary of CUB’s position in regard to these issues is also set forth in 

this introductory section. 

� Whether the Surcharges proposed for funding costs of removing the dams 

result in rates and tariffs that are fair just and reasonable ORS 757.210 – CUB 

believes they do.  

� Whether Staff’s proposed depreciation schedule is appropriate pursuant to 

ORS 757.140 – CUB believes that it is. 

� Whether the Company’s proposed rate spread is appropriate – CUB believes 

that it is. 

� Whether Governor Schwarzenegger’s June 29 Press Release related to 

California Prop 18 has any bearing on the OPUC’s ability to find that the 

proposed surcharges are prudent – CUB believes it does not. 

� Whether SB 76 preempts ORS 757.480 requiring the Commission to issue a 

disclaimer of jurisdiction in regard to Project property transfer to the dam 

removal entity and, if it does not, whether the land transfer should be 

approved now contingent upon the satisfaction of certain conditions precedent 

and the rule governing property transfers - CUB does not believe that ORS 

757.480 is preempted by SB 76.  While CUB does not agree that the time is 

                                                
2 CUB/100 Feighner/2 lines 1-4. 
3 SB 76 was adopted into the Oregon Revised Statutes as ORS 757.732 through ORS 757.738. 
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ripe for a decision in this regard CUB would not object to the Commission 

making a finding subject to the application of certain conditions precedent. 

� Whether the refund provision in schedule 199 should be removed when the 

Commission’s Order becomes final - CUB believes it should not. 

II. THE SURCHARGES PROPOSED FOR FUNDING COSTS OF 

REMOVING THE DAMS RESULT IN RATES AND TARIFFS 

THAT ARE FAIR, JUST AND REASONABLE. 

 
 As stated in the testimony of Alan R. Dale, ODFW: 
 

The KHSA provides for funding of dam removal costs from three sources 
– the customer surcharges in Oregon, a customer surcharge in California, 
and a California bond. The Oregon surcharges are intended to produce 
Oregon’s share of customer contributions through annual collections that 
remain approximately the same during the collection period. KHSA 
Section 4.1.1.A. 
 
The surcharges were also designed so that the customer contribution to 
dam removal costs would be fully funded, including accrued interest, by 
the year 2020. This is the target date for dam removal under the KHSA. 
KHSA Section 7.3.1.  
 
Finally, the surcharges were designed to generate moneys that would be 
available in a trust account for expenditures for dam removal activities as 
early as the summer of 2012. Under the KHSA, the Secretary of the 
Department of Interior will determine by March 31, 2012 whether dam 
removal will proceed. KHSA Section 3.3.4. If the determination is 
affirmative, and the two states concur within 60 days of the determination, 
the designated dam removal entity will commence to develop dam 
removal plans, apply for necessary permits, and undertake initial actions in 
preparation for dam removal. KHSA Section 7.2.1. Those activities are 
intended to be paid for from the surcharge trust accounts. KHSA Sections 
1.4 (definition of ‘Facilities Removal’), 4.2.4.4 

 
 
 
 
 

                                                
4 ODFW/1 Dale/6 lines 1 through 19. 
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A. Pacificorp bears the burden of proof to show that its rates are just and 

reasonable. 

 
PacifiCorp has the burden of proof to demonstrate that its proposed Surcharge results 

in rates and tariffs that are just and reasonable.5 The Commission has the independent 

review authority to determine whether PacifiCorp’s customers are in fact going to be 

charged just and reasonable rates.6 And in this proceeding, the Company bears the burden 

of proof throughout the proceeding and the burden does not shift to any other party.”7 If 

other parties dispute the rates proposed by PacifiCorp, PacifiCorp retains the burden to 

show that all its suggested charges are just and reasonable.8  

B. Fair, just and reasonable rates reflect the costs that are prudently incurred 

and are necessary to provide adequate services to customers. 
 
In its initial application in this docket, PacifiCorp argued that the “relatively 

modest” rate change proposed under the KHSA was “fair, just and reasonable.”  

PacifiCorp based this claim on the fact that the increase it continues to seek is small and 

is being added to rates that were found to be fair, just and reasonable in January of this 

year.9  This is too simple an analysis.  The size of an increase, no matter how small, or 

how modest, is an improper test for determining whether a rate is fair, just and 

reasonable. For rates to be fair, just and reasonable, they must reflect costs that are 

prudently incurred and are necessary to provide adequate services to customers.  Thus the 

proper test is whether the actions taken by PacifiCorp in regard to the KHSA were 

prudent.  Prudence review is based on what the Company knew at the time that it made 

                                                
5 ORS § 757.210(1); Pacific Northwest Bell Tel. Co. v. Sabin, 21 Or. App. 200, 213-14 (1975);OR 

757.210(10(a). 
6 ORS § 756.040(1); Pacific Northwest Bell Tel. Co., 21 Or. App. at 213. 
7 Re PacifiCorp, OPUC Docket No. UE 116, Order No. 01-787 at 6 (Sept. 7, 2001); UE 115. Order No. 01-

777 at 6 (Aug. 31, 2001). 
8 Id. 
9 CUB/100 Feighner/3 line 18 to CUB/100 Feighner/4 at line 3. 
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each of the relevant decisions and took each of the relevant actions.10  If PacifiCorp’s 

actions were prudent then the surcharges and the resulting rates should be viewed as fair, 

just and reasonable.11 

C.  Applying the facts to the law CUB finds that PacifiCorp’s decisions 

and actions were prudent and that the resulting surcharges are fair, just and 

reasonable. 
 

 In this case PacifiCorp has done something very unusual.  Rather than relicense 

the Klamath Dams for several more decades of power generation, the Company has 

negotiated the KHSA with the states of Oregon and California and the Federal 

Government which will allow the dams to be removed.  The KHSA limits the cost to 

PacifiCorp’s customers for dam removal, but places that costs on only two out of six of 

the states in the Company’s service territory.  PacifiCorp could, as noted above, have 

pursued relicensing with the costs of that relicensing being allocated across its entire 

service territory under the terms of the Revised Protocol thus allowing for allocation 

pursuant to the hydro endowment that would have placed most of the hydro costs onto 

the customers of the old Pacific Power system.  Now, under the removal plan Oregon 

customers will bear the brunt of the removal costs.12 So how was this decision prudent 

and the resulting allocation fair, just and reasonable? 

CUB’s analysis of the dam removal project’s costs has determined that the portion 

of the project’s costs incurred by the Oregon customers of PacifiCorp while large is 

acceptable given the expected benefits of the project as compared to the quantity of 

                                                
10 See generally “In re PacifiCorp Order No. 02-469 at 31; In re Pacific Power and Light Co., UE 170, 
Order No. 05-1050(“Prudence is determined by the reasonableness of the actions based on the 
information that was available (or could reasonably have been available) at the time”) page 23 et seq.. 
11 CUB/100 Feighner/4 at lines 4 to 9. 
12 CUB/100 Feighner/2 lines 5-20. 



UE 219 Opening Brief of the Citizens’ Utility Board of Oregon  6 

financial risks that will be assumed by customers.13 The SB 76 legislation which provides 

that the overall contribution be limited to $200 million (184 million to Oregon 

customers)14 provides adequate assurance that ratepayers will not be responsible for cost 

overruns or other unanticipated charges.15  The predicted costs of decommissioning 

compare favorably with the costs associated with relicensing the dams, and 

decommissioning poses significantly fewer risks to PacifiCorp and other project 

stakeholders.16 All of these factors weighed into CUB’s decision. 

PacifiCorp modeled the costs of the proposed settlement agreement in comparison 

to several different potential cost levels for relicensing dams.  In analyzing these 

scenarios CUB has found that the settlement agreement is preferable to the combination 

of costs and risks contained in each of the relicensing scenarios.  Some of the costs and 

risks of relicensing are set forth in the testimony of the other parties to this docket.17  And 

of course in the parties’confidential and highly confidential testimony given at the July 

23, 2010 workshop.18  Of particular note is the non confidential testimony of Steve 

Rothert who avers that even though a relicensing proceeding for this project began in 

2000 that the Federal Power Act does not set a deadline for relicensing proceeding 

decisions and that to date the Klamath relicensing proceeding has proved to be “one of 

the most contentious and difficult such proceedings in the 75-year history of the Federal 

                                                
13 CUB/100 Feighner/4 lines 16 to 19. 
14 See updated PacifiCorp figures  - Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 

23, 2010 page 75 testimony of Andrea Kelly; Docket UE 219 Workshop hand out Calculation of 
Surcharge. 

15 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 74-76 testimony of 
Andrea Kelly explaining why a 3 and a half percent interest rate was chosen for purposes of calculation. 

16 Id. 
17 DEQ/1 Stine/4 lines 4 through 26 and page 5 lines 1 through 12.ODFW/2 Pustis; WRD/1 Grainey/1; 

AR/100 Rothert/4 through page 7 line 6. 
18 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 confidential pages 17-33 

and highly confidential pages 38-61 testimony of Andrea Kelly, Cory Scott, Dean S. Brockbank, Tim 
Hemstreet, Bill Griffin, Steve Rothert, Kelcey Brown, Gordon Feighner and Bob Jenks. 
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Power Act.”19   And the testimony of Staff, Ms. Kelcey Brown who notes that when 

looking at relicensing the largest and most important cost estimate is the costs associated 

with the mitigation measures PacifiCorp might incur in obtaining the license for the 

Project. And when looking at decommissioning, absent the cost of dam removal, it is the 

cost of replacement power.20  CUB’s assessment of the dam removal project applies to 

PacifiCorp’s entire system as well as to Oregon customers.21  CUB’s financial analysis of 

the dam removal project is set forth in detail in CUB’s confidential testimony and CUB’s 

previously admitted confidential Exhibit 102.22  

The Company’s proposed allocation to major customer classes is also acceptable 

to CUB.23 

CUB supports the KHSA.  Continuing to operate the Klamath River dams until 

2020 provides substantial benefits to customers, especially when potential carbon costs 

are taken into consideration.24  The guarantee of limited financial liability to Oregon 

customers makes the settlement preferable to the lack of certainty that would accompany 

the FERC relicensing process.25,26  CUB’s analysis of PacifiCorp’s financial work papers 

confirms the Company’s own assertion that the rate increase associated with the KHSA is 

prudent and is, therefore, fair, just and reasonable.27,28 

                                                
19 AR/100 Rothert/5 lines 19 through 21 and page 6 lines 1-2;  Transcript of Proceedings: Workshop/Issues 

Presentation, Friday, July 23, 2010 page 72-73 testimony of Steve Rothert. 
20 Staff/100 Brown 5 at lines 8 through 15; Transcript of Proceedings: Workshop/Issues Presentation, 

Friday, July 23, 2010 page 70-71 testimony of Kelcey Brown. 
21 CUB/100 Feighner/4 line 16 through page 5 line 10. 
22 CUB/100 Feighner/5 line 11 through page  7 line 13; UE 219/CUB/Exhibit 102 Feighner 1.  
23 UE 219/CUB/Exhibit 103 Feighner/1 and 2; UE 219/CUB/Exhibit 104 Feighner/1; UE 219/CUB/Exhibit 

105 Feighner/1. 
24 CUB/100 Feignher/7 lines 2-4; Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 

23, 2010 pages 48-50 Highly Confidential testimony of Andrea Kelly. 
25 AR/100 Rothert/8 through 10. 
26 Staff/100 Brown/2 lines 8 through 15; Staff/100 Brown/10 lines 16 to 23 and page 11 lines 1 through 23 

and page 12 lines 1 through 2. 
27 CUB/100 Feighner/7 lines 2 – 8; Staff/100 Brown 12 lines 5-7. 
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CUB urges the Commission to find that the surcharge proposed for Oregon 

customers results in rates that are fair, just and reasonable. 

III. Staff’s proposed depreciation schedule is appropriate pursuant 

to ORS 757.140 
 

As noted in the testimony of Ms. Brown, Staff’s proposed depreciation schedules 

for the four facilities and other approved costs are based on the assumption that the 

facilities will be removed in 2020.  The Commission may change the proposed 

depreciation schedules if removal of the dams is expected to occur in a year other than 

2020.29 CUB has reviewed Staff’s proposed depreciation schedules and is in agreement 

with them. 

 CUB respectfully requests that the Commission approved Staff’s proposed 

depreciation schedules. 

IV. CUB does not agree with ICNU’s challenge to rate spread.  
 

PacifiCorp has adopted the rate spread that is consistent with how it has allocated 

dam relicensing costs in the past.30  PacifiCorp believes that spreading the cost on 

generation revenues subject to the 2 percent cap by customer class is within the spirit 

of SB 76.31 

ICNU’s witness Mr. Falkenberg testified that ICNU wanted the company to pattern 

its increase after what was done in UE 217 – “an increase pattern that was almost across 

                                                                                                                                            
28 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 80-81 testimony of 

Kelcey Brown. 
 
29 ORS 757.734(1). 
30 UE 219/CUB/Exhibit 103 Feighner/1 and 2; UE 219/CUB/Exhibit 104 Feighner/1; UE 219/CUB/Exhibit 

105 Feighner/1. 
31 Id. 
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the board.”32Mr. Falkenberg also stated that the “Company used a methodology that had 

a floor of one and a half percent . . and a cap of 2 percent.  And Schedule 48, which is the 

[ICNU] customers . . .ended up with the largest increase.”33 

 CUB disagrees with ICNU’s assessment.  In his testimony at the July 23, 2010 

hearing Mr. Jenks drew people’s attention to the handout distributed by the Company on 

this issue.  He noted as follows: 

    Presentation Attachment 2. 
 

   From that sheet we can see that the residential class, Class 4, is 
being charged a surcharge of .101 cent; and Schedule 48, the one that is 
supposed to be paying a disproportionate amount, is being charged a 
surcharge of .079 cents.  So the surcharge for residential customers is 
approximately 25 percent higher than the surcharge for the Schedule 48 
customers. 

 
   And that is what happens when we mix between - - costs between 
percentages and actual costs.  The charges being charged to residential 
customers are a greater amount, but because we have - - we pay for most 
of the distribution system of PacifiCorp, and industrial customers 
contribute very little in the distribution system, and our percentage is 
small, but the percentage isn’t - - again, the percentage isn’t the cost.  The 
percentage reflects the fact that we pay higher rates when we pay 
distribution costs that other - - other customers don’t charge. 

 
So that, , I wanted to - - so the starting point is we’re paying a 

higher amount for it.34 
 
Mr. Jenks also addressed the traditional means of addressing hydro relicensing costs 

in terms of generation costs.  He discussed the fact that CUB’s analysis of the prudency 

of PacifiCorp’s actions was based on his understanding that relicensing costs would be 

dealt with under the traditional model. Mr. Jenks noted that in Oregon costs are allocated 

                                                
32 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 90 testimony of 

Randal Falkenberg. 
33 Id. 
34 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 97 testimony of 

Bob Jenks. 
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on a functional basis based on the functionalized marginal costs.  Generation costs get 

allocated to the customer classes based on their contribution to the marginal generation 

costs.  This is demonstrated in CUB Exhibits 103 through 105.35  If that traditional model 

is not applied then CUB’s analysis would have to be redone.36 In closing Mr. Jenks 

addressed ICNU’s argument that the rate spread should be applied in the same manner as 

in the general rate case.  He noted first off that ICNU’s rendition of the agreement in the 

rate case was incorrect – there is no equal percentage increase to customers in the 

Stipulation before the Commission.  A rate mitigation adjustment is used to bring the 

industrial class down to the average increase. A rate mitigation adjustment is used to 

prevent rate shock, where the level of the increase will cause harm.  Mr. Jenks concluded 

therefore, that in order to do what was being espoused by ICNU there would have to be a 

raise in the mitigation adjustment which is supposed to deal with rate shock.  And, since 

the surcharge is already in place and this docket will not change rates, there is no rate 

shock and use of the Mitigation Adjustment would be inappropriate. 37 

CUB therefore respectfully requests that the Commission reaffirm the rate spread 

currently in place for the surcharge. CUB agrees with the Company that spreading the 

cost on generation revenues subject to the 2 percent cap by customer class is within the 

spirit of SB 76. 

 

                                                
35 UE 219/CUB/Exhibit 103 Feighner/1 and 2; UE 219/CUB/Exhibit 104 Feighner/1; and UE 219/CUB/ 

Exhibit 105/1.  
36 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 97-98 testimony of 

Bob Jenks. 
37 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 98-100 testimony 

of Bob Jenks. 
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V.      Governor Schwarzenegger’s Press Release does not alter the 

Commission’s authority to find that the surcharges are 

prudent. 
 

ICNU’s attorney Melinda Davison stated at the hearing held on July 23, 2010, that 

ICNU believes that the surcharge is premature and that the surcharge has already been 

over collected.38  She based this statement upon her assessment that a Press Release 

issued by California’s Governor Arnold Schwarzenegger, that the promised California 

bond measure would not be included in the ballot until 2012, means that the dams will 

not come out in 2020.39  This she said, gave the OPUC discretion/authority under SB 76 

section IV subsection 7 to change the collection of the surcharge.40 

Mr. Broackbank, on behalf of the Company responded that the KHSA does not 

have any definitive timeline for California to have its funding in place and that the state 

can use alternative funding.  He further stated that if the costs do no exceed $200 million 

then the California bond is not required and that all that is needed until 2020 is assurances 

that the funding will then be available.41  

                                                
38 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 83 comments of 

Melinda Davison. 
39 CUB objects to ICNU’s request that the Commission take judicial notice of Governor Schwarzenegger’s 

Press Release  CUB also objects to ICNU’s comments on Prop 18 made at the July 23, 2010 hearing and 
to any comments that ICNU may make in its opening brief.  CUB’s objects because (a) ICNU failed to 
apprise the other parties of its intent to raise the Press Release issues prior to the hearing – there were 
three weeks between the issuance of the Press Relase and the hearing; (b) CUB objects because the only 
information provided at the meeting was not in the form of testimony; and (c) CUB objects because 
ICNU failed to provide a copy of the press release spoken of at the hearing to CUB until Friday, August 
6, 2010 the last working day before CUB’s Opening Brief was due .  That said, CUB does not believe it 
really matters whether the Commission takes judicial notice as the press release has absolutely no bearing 
on the Commission’s ability to make a prudency decision on the surcharges or on the other matters at 
issue in this proceeding. 

40 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 83, 85-86 
comments of Melinda Davison. 

41 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 95 testimony of 
Dean Brockbank lines 1 through 25 and page 96. 
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CUB’s review of the KHSA shows that 4.1.2 A permits the State of California not 

only to consider bonds but also “other appropriate financing mechanisms to assist in 

funding the difference between Customer Contribution and the actual cost of complete 

Facilities Removal, not to exceed $250,000,000 (in nominal dollars).”  This means that 

the fact that the California Prop 18 bond measure may not be on the ballot until 2012 is of 

no import and it certainly does not mean that the dams will not come out in 2020.  Short 

of a definitive finding that a dam will be removed in a year other than 2020 the 

Commission has no discretion to change the collection schedule under SB 76 Section IV 

subsection 7.  And in CUB’s opinion the Commission currently has no basis on which to 

make such a definitive finding. 

CUB respectfully requests that the Commission deny ICNU’s request to change 

the surcharge collection schedule.  

VI. CUB does not support PacifiCorp’s request for a Disclaimer of 

Jurisdiction or its proposed alternative. 
 

PacifiCorp’s request for a disclaimer of jurisdiction is inappropriate and not 

legally justifiable.  PacifiCorp argues that SB 76 preempted ORS 757.480.  CUB 

reviewed this matter and has determined that SB 76 does not preempt ORS 757.480.   

A. Federal and State Preemption Law. 

For decades, Supreme Court opinions on preemption have followed a 
template like the one described in Pacific Gas & Elec. v. Energy 
Resources Comm'n, 461 U.S. 190, 203-04, 103 S.Ct. 1713, 75 L.Ed.2d 
752 (1983): 

"It is well established that within constitutional limits Congress 
may pre-empt state authority by so stating in express terms. Absent 
explicit pre-emptive language,  

[85 P.3d 874] 
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Congress' intent to supersede state law altogether may be found from a 
scheme of federal regulation so pervasive as to make reasonable the 
inference that Congress left no room for the states to supplement it, 
because the Act of Congress may touch a field in which the federal 
interest is so dominant that the federal system will be assumed to 
preclude enforcement of state laws on the same subject, or because the 
object sought to be obtained by the federal law and the character of 
obligations imposed by it may reveal the same purpose. Even where 
Congress has not entirely displaced state regulation in a specific area, 
state law is pre-empted to the extent that it actually conflicts with 
federal law. Such a conflict arises when compliance with both federal 
and state regulations is a physical impossibility, or where state law 
stands as an obstacle to the accomplishment and execution of the full 
purposes and objectives of Congress."  

(Internal quotation marks and citations omitted.) Thus, 
traditionally, preemption is either express or implicit. Implicit 
preemption, in turn, is either "occupying the field" preemption or 
"conflict" preemption. "Conflict" preemption occurs, under this 
analysis, when simultaneous compliance with federal and state law is 
physically impossible or when compliance with state law impedes 
implementation of federal law.42 

The KHSA does not contain a preemption clause related to transfer of land to the 

DRE or the State.43  Indeed the section on preemption states at subpart “D” that “[u]pon 

                                                
42 Liberty Northwest Ins. Corp. v. Kemp, 85 P.3d 871, 873-874, 192 Or. App. 181 (Or. App., 2004) 
43 The only overt preemption clause in the KHSA states the following and it is related to liability of 

PacifiCorp: 
 

E. In consideration for PacifiCorp executing the Settlement, the legislation that Parties will 
support, in accordance with Section 2.1.1.A and 2.1.1.B, shall: 
i.  Provide PacifiCorp with full protection from any liability arising from, relating to, or 
triggered by actions associated with Facilities Removal with provisions that are materially 
consistent with the following: 

a. Notwithstanding any other federal, state, local law or common law, PacifiCorp shall not be 
liable for any harm to persons, property, or the environment, or damages resulting from either 
Facilities Removal or Facility operation arising from, relating to, or triggered by actions associated 
with Facilities Removal, including but not limited to any damage caused by the release of any 
material or substance, including but not limited to hazardous substances.  
b. Notwithstanding Section 1O(c) of the Federal Power Act, this protection from liability preempts 
the laws of any state to the extent such laws are inconsistent with the Authorizing Legislation, 
except that the Authorizing Legislation shall not be construed to limit any otherwise available 
immunity, privilege, or defense under any other provision of law.  
c. This liability protection shall become operative as it relates to any particular Facility upon 

transfer of title to that Facility from PacifiCorp to the DRE.  
ii.  Authorize and direct the Secretary to issue a Secretarial Determination consistent with the 
provisions of Section 3.  
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the Effective Date and prior to the enactment of Authorizing Legislation, the Parties shall 

perform obligations under this Settlement that can be performed under their existing 

authorities.”44 And, as the opening quotation above notes, generally there is a 

requirement for congressional legislation in order for preemption to be at issue.  There is 

no federal legislation to date regarding the agreements made under the KHSA. Thus there 

can be no explicit or implicit preemption in this matter. 45  In addition, the entire premise 

behind SB 76 is the establishment of surcharges and the mechanism with which to carry 

them out.  Nowhere in SB 76 is there any discussion of the transfer of land from 

PacifiCorp to the Dam Removal Entity (DRE) – the Dam Removal Entity simply is not 

mentioned. 

The discussion of land transfer that is contained in the KHSA at Section “7. DRE. 

Transfer, Decommissioning and Removal”, 7.6.4, B also states that each state is to 

undertake inspection and preliminary due diligence regarding the nature and condition of 

the lands and that each state at its own discretion may elect not to accept the transfer of 

all or any portion of the land.  This provision again belies any intent that the agreement, 

and the resulting SB 76 were intended to preempt ORS 757.480. 

                                                                                                                                            
KHSA, 2. Implementation of Settlement, 2.1 General Duty to Support Implementation, 2.1.1 Legislation, 
E.  (emphasis added) 

44 KHSA, 2. Implementation of Settlement, 2.1 General Duty to Support Implementation, 2.1.1 Legislation, 
D. 

45 We note that in the international arena federal legislation is not required and an Executive Agreement 
with a foreign country may preempt state law but we are not dealing with international law here. 
American Insurance Association et al. v. Garmaendi, Insurance Commissioner, State of Claifornia, 539 
US 396, 416 (2003); an Interstate Compacts might also merit closer review but nowhere does this 
“Agreement” style itself as an interstate compact.  In addition this “Agreement” contains one explicit 
reference to preemption.  Had the drafters intended additional preemptions to apply they clearly knew 
how to draft for that purpose. 
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Even were such preemption a fact, given that the removal of the dams is in 

question until after the Federal Government’s and the State’s final decisions, the time is 

not ripe for PacifiCorp to make such a request. 

CUB respectfully requests that the Commission not disclaim its jurisdiction in 

regard to the land transfer. 

B. Pacificorp’s proposed alternative to a disclaimer of jurisdiction. 

PacifiCorp proposes, in the alternative to disclaimer of jurisdiction, that the 

Commission approve transfer to the dam removal entity of its properties under the 

auspices of this proceeding and that it do it contingent on the conditions in the KHSA.  

The Company states that a finding of fair, just and reasonable rates implicates the kind of 

public interest finding that the Commission needs to make under the property statute.46 

CUB like Staff and ICNU does not believe that the time is ripe to make this 

determination.  However, CUB would not oppose the Commission, should the 

Commission wish to make a decision contingent upon the Company meeting all of the 

provisions provided for in OAR 860-027-0025.47  But, as Staff has noted, it is convenient 

for PacifiCorp to file this application jointly with the prudency review for the surcharges 

but it would not be unduly burdensome to ask PacifiCorp to file again later once there is 

more certainty that dam removal will actually occur.48 

CUB respectfully suggests that the time is not ripe for a decision on this issue and 

that the Commission should require PacifiCorp to file again on this issue at a later date.  

                                                
46 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 100- 101 comments 

of Katherine McDowell. 
47 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 103-105 testimony 

of Kelcey Brown and comments of Melinda Davison and Catriona McCracken. 
48 Transcript of Proceedings: Workshop/Issues Presentation, Friday, July 23, 2010 page 103 testimony of 

Kelcey Brown. 
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VII. CUB does not support PacifiCorp’s request to modify the 

language in schedule 199. 

Schedule 199 includes two surcharges: (1) for the costs of removing 
the J.C. Boyle Dam and (2) for the costs of removing Copco 1, Copco 2, and 
Iron Gate Dams.  These surcharges have been designed so that total annual 
collections of the surcharges remain approximately the same during the 
collection period.  All amounts collected under Schedule 199 will be 
transferred to the trust accounts established by the Commission under ORS 
757.738.49    

Schedule 199 currently contains a refund provision which states that the tariff 

shall remain in effect “pending review by the Commission as to whether the imposition 

of surcharges under the terms of the final agreement results in rates that are fair, just and 

reasonable or during any period of judicial review of such a finding.  If the rates resulting 

from these surcharges are finally determined not to be fair, just and reasonable the 

surcharges shall be refunded pursuant to ORS 757.736, Subsection (5).”50   

PacifiCorp wants the Commission to remove the refund condition.  PacifiCorp is 

requesting that the Commission allow Schedule 199 to go into effect without the refund 

condition upon a final determination under ORS 757.736(4) that the dam removal 

surcharges result in rates that are fair, just and reasonable.51 

Staff recommends that the Commission not approve PacifiCorp’s request to 

remove the entirety of the refund provision currently contained in Schedule 199.  Instead, 

Staff proposes that the language undergo a lesser modification:52 

“pending review by the Commission as to whether the imposition of 

surcharges under the terms of the final agreement results in rates that are fair, 

                                                
49 Staff/100 Brown/12 lines 9 through 15. 
50 PPL/200 Kelly/7 lines 6 through 12. 
51 PPL/200 Kelly/7 lines 13 through 19. 
52 Staff/100 Brown/3 lines 10 through 15; Transcript of Proceedings: Workshop/Issues Presentation, Friday, 

July 23, 2010 page 107-108 testimony of Kelcey Brown. 
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just and reasonable or during any period of judicial review of such a finding.  

If the rates resulting from these surcharges are finally determined not to be 

fair, just and reasonable the surcharges shall be refunded pursuant to ORS 

757.736, Subsection (5).” (strike out added for ease of reference)   

Upon further review, CUB has reached the decision, contrary to the comments of 

its Counsel at the hearing on July 23, 2010, that it does not even support the Staff 

proposed limited modification.  CUB believes the language in the tariff should mirror the 

statutory language.  For reasons other than those set forth by ICNU CUB agrees that the 

tariff needs to contain the subject to refund language.   

VIII. Conclusion. 

PacifiCorp has opted “[t]o boldly go where no [company] has gone before”53 

CUB applauds them for their efforts.  While the Company has been unable to make 

projections for absolutely every little contingency that may crop up between now and 

2020, the Company has made substantial efforts to provide the parties and the 

Commission with detailed documentation of currently knowable and projectable 

numbers, scenarios for obtaining necessary certifications and possible physical hurdles.  

CUB has reviewed all of the documentation available to it and has determined 

that based upon what was known to PacifiCorp at each step along the way that the 

decisions it has made to date have been prudent.  Given the prudency of the Company’s 

actions CUB therefore finds, and encourages the Commission to find, that the proposed 

surcharges result in rates that are fair, just and reasonable for PacifiCorp’s residential 

customers. 

                                                
53 StarTrek the Original Series. 
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In regard to Staff’s proposed depreciation schedules CUB also respectfully 

requests that the Commission adopt them.  And, in regard to rate spread CUB respectfully 

requests that the Commission adopt the rate spread proposed by the Company and not 

that proposed by ICNU.  However, in regard to the other issues in this docket CUB states 

the following: 

It is not surprising that in the momentum of the moment the Company has, in 

regard to certain other of the issues in this docket, slightly over-reached.  CUB 

understands PacifiCorp’s urgency to wrap up as many of the details in this matter as soon 

as possible so as not to leave loose ends to be later tripped over.  But there are in CUB’s 

view some matters that must be left until later, until the relevant facts have been 

determined.  For this reason CUB respectfully requests that the Commission deny 

PacifiCorp’s requests to: 

• Disclaim Jurisdiction under ORS 757.480 or in the alternative make a 

ruling based on contingencies; and its request to  

• Delete the refund language from schedule 199. 

As for the issue raised by ICNU in relation to Governor Schwarzenegger’s June 

29 Press Release, related to California Prop 18, CUB respectfully requests that if asked 

the Commission not take Judicial Notice of this document (for the reasons set forth in the 

brief above) but that if the Commission does take Judicial Notice of that pronouncement 

that the Commission find that the Governor of California’s actions have no bearing on  
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this case or the Commission’s ability to rule on the prudency of the surcharges at issue in 

this matter. 

Dated: August 9, 2010 

Respectfully Submitted, 
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