Law Office of
Richard A. Finnigan

Richard A. Finnigan 2112 Black Lake Blvd. SW Kathy McCrary, Paralegal
(360) 956-7001 Olympia, Washington 98512 (360) 753-7012
rickfinn@localaccess.com Fax (360) 753-6862 kathym@localaccess.com

December 28, 2006

VIA E-MAIL AND U.S. MAIL
Frances Nichols-Anglin

Oregon Public Utility Commission
PO Box 2148

Salem, OR 97308

Re: ARB 747
Dear Ms. Nichols-Anglin:

Enclosed for filing please find the original and five (5) copies of the
analysis made in response to Qwest Corporation’s (Qwest) Response to Petition
of Beaver Creek Cooperative Telephone Company for Extension of Date to
Comply with Order No. 06-637, along with a Certificate of Service.

Essentially, Qwest’s Response consisted of the same analysis that they
submitted in ARB 780 as part of their Objections to Beaver Creek Cooperative
Telephone Company’s (BCT) opt-in to the Ymax agreement. In order that the
record is complete for this docket, BCT’s response to said Objections is
included so that the record in ARB 747 has BCT’s response to those legal
arguments.

Please let me know if you have any quest?s
Smc 1}61//

RICHARD A //FINNIGAN
RAF /km

. Enclosures |
~ ¢cc:  Alex Duarte (via U.S. mail and e-mail)
Tom Linstrom (via e-mail)
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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

ARB 747
In the Matter of the Petition for Arbitration of
an Interconnection Agreement Pursuant to BEAVER CREEK COOPERATIVE
Sections 251 and 252 of the Communications TELEPHONE COMPANY’S REPLY
Act of 1934 as amended by the

Telecommunications Act of 1996 (47 U.S.C.
§251 and 252) Between Beaver Creek
Cooperative Telephone Company and Qwest
Corporation

Beaver Creek Cooperative Telephone Company (“BCT”) hereby incorporates the attached
analysis submitted in response to Qwest Corporatioﬁ’s Objections in ARB 780 as BCT’s Reply to
Qwes‘i Corporation’s Response to Petition of Beaver Creek Cooperative Telephone Company for

Extension of Date to Comply with Order No. 06-637.

‘Respectfully submitted this 28th day of December, 2006.

By:

; /il 4 i . : .
RICHARD A. FINNIGAAN;OSE No. 96535
Attorney for Beaver Creek Cooperative
Telephone Company '
BEAVER CREEK COOPERATIVE TELEPHONE o Law Office of

COMPANY'SREPLY N c Richard A. Finnigan :
_ . ‘ ' 2112 Black Lake Blvd. SW
Olympia, WA 98512
(360) 956-7001
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In the Matter of

BEAVER CREEK COOPERATIVE
- TELEPHONE COMPANY

Notice of Adoption, Adopting the Terms of
the Interconnection Agreement between
Ymax Communications Corp. and Qwest
Corporation which was previonsly approved
in ARB 756

' :reply 1o said obJ eenons (the “Reply’ ).

BEAVER CREEK COOPERATIV"E

5 || TRLEPHONE COMPANY’S RESPONSE 0 I
QWEST CORPORA’HON’S OBIECTIONS 1

BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

ARB 780

'BEAVER CREEK COOPERATIVE

TELEPHONE COMPANY’S RESPONSE TO
QWEST CORPORATION’S OBJECTIONS

_ Pursuant. to OAR 860- 016 0025(5) Qwest Corpora‘uon (“Qwest”) filed obJ ectlons to the
‘Notlce of Adopﬁon Adeptmg the Terms of the Intereonnectlon Agreement between Ymax ‘
Commumcaﬁons Corp (* Ynax™) and Qwest Corporatlon that was ﬁled by Beaver Creek

'Cooperatlve Telephone Company (“BCT”) Pursuant to- OAR 860- 016-0025(6) BCT is ﬁlmg this- |

'Law Office of
Co RlchardA Fum1gan :
2112 Black Lake Blvd. SW
o Olympia, WA 98512 -
- . {360)956-7001
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REPLY TO OBJECTIONS
Under the Commission’s rules in OAR 860-016-0025(5), there are five baees upen Wlﬁch an
objection may be filed. Qwest is filing its objections based upon Subsections (a) and (e). Under
these two subsections, Qwest is arguing fhat the pfoposed adoption is unlawful and Qwest is
arguing that if the proposed adoption is not unlawful, the cost to Qwest of providing a particular
interconnection service or element to BCT is greater than the cost of pioviding that

telecommunications service or element to Ymax. BCT shall address those two arguments as

follows.
1.  BCT Acted in 2 Timely Manner to -Adopt the Ymax Agreement.
Essentially, Qwest’s argument related to whether the adoption is unlawful is that BCT was

too late in meking its opt-in decision. In order to examine that objection, a brief recitation of the
relevent timeline is appﬁ)prlate: | |
o The parties in ARB 747 waived the evidentiary heering and ﬂae Arbit.rator’s Deeisiee_ o
: Vwes issued on Oetobef 20, 2006 | | |
s On November 2, 2006 BCT flled Comments cencermng the Arbltrator s Decision. .
s On NDVmeGI 14 2006 BCT wrote to the Commission in ARB 747 statmg that no
- further proceedmgs in ARB 747 were necessa.ry because BCT had detenmned to opt-
| | .mto the Ymax agreement ﬁled in ARB 756 emd approved by the Comxmssmn
: - On November 14, 2006 the arb11:rator 1ssued a memorandum W]JJC]:L mpart aslced the - |
- : :partles to adwse the Commlssmn Wheﬂler ﬂley Would agree to waive the November 20 ;

o _ .2006 statutogf deadlme for 1ssuance of a ﬁnal declsmn o “

| BEAVER CREEKCOOPERATIVE ST Tt Law Office of

| TELEPHONE COMPANY’S RESPONSE O Richard A. Finnigan_

Cl Olyn:tpm.,WA 98512 .

'QWESTCORPORATION’S OBJECTIONS - 2, - .| 2112 Black Lake Blvd. SW'

(360)'956—7001 L
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oy '.3' 1 approved by DTE 1]111:8 order olosmg the arb1tranon Factually, Global NAPS d1d not rnake any
e

| . QWEST CORPORATION’S OBJECTIONS 3 Lo A i - 2112 Black Lake Blvd. SW ‘

» On NOVember 16, 2066, BCT advised the Comumission that it would agree to waive the
deadline. Qwest did not file a letter stating its position one way or the other, thus

| apparently not agreeing to waive the deadline. |

e On November 16, 2006, BCT filed its formal notice of election of the Ymax agreement
under Electronic Filing Number 4058.

. CommissionStaff asked BCT to make some relatively minor mo difications to the
document as filed and requested gnidance as to whether the filing should be docketed as
part of ARB 365, ARB 747 or under a new docket number. Commission Staff made this
request on November 22, 2006, bearing an electronic date etamp of 4:09 p.m. and was
received after the offices of BCT’s counsel had closed for the Thanksgiving holiday.

» The Commission issued its Order in ARB 747 on November 20, 2006.

e The information requested by Commission Staff was completed on November 27, 2006,
the first day.following the Thanksgiving holiday.

With this tn:nelme in plaee BCT will turn to Qwest’s argument

Qwest’s argument that BCT"s decision to opt—mto the Ymax agreement would constltute an

‘ unlawful adopnon of the Ymax agreement is prerolsed en’orely upon the ana1y51s of the First Cn'cuﬂ:

the case of Global NAPS, Inc. v. Venzon New England, Inc 396 F.3d 16 (1st Cll' 2005) At
issue ’rhere was & dec1s1on of the Massaohusetts Department of Teleoommumcanons and Energy

( DT ”) stat]ng that Global NAPS was not allowed 10 opt-mto an agreement d1ﬁferent than the one

effort to. opt-mto the mterconneenon agreement untﬂ several weeks after DTE had 1ssued 1ts ﬁnal

BEAVERCREEKCOOPERATIVE S T Law Offce.of

TELEPHONE COMPANY'S RESPONSETO ' -~ ' Richam A Finnigan =

L Dlympla, WA 98512
(360) 956 7001
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decision and a few weeks after Global NAPs had already filed suit in federal court challenging
DTE’s final order.

This issue is discuesed in the district court decision which first affirmed D’I‘E’e decision.
The diehiet court decision is found at 2004 WL 1059792 (D. Mass., May.l?_, 2004) and -is attached
to Qwest’s Objections as Exhibit 1. The district court, in the same passage that Qwest cites for its
pos1t1on contains the following analysis: o

[The] DTE clearly held that Global’s [the CLEC] choice was curtailed not by the
expiration of time, but by its decision to arbitrate: As Verizon points out, the Sprint
Agreement was available to [Global] for adoption before [Global] filed its petition
for arbitration and, at any point prior to the issuance of our final Arbitration
Order, [Global] could have chosen to adopt the Sprint Agreement. But once our
final Arbitration Order was issued, the adoption process under § 252(1) was not a
lawful option in order to comply with the arbitrated decision. [Citation to record
omitted, emphasis added.] That is a reasonable and correct interpretation of the
statote. See Southemn New Enpgland Telephone Co. v. Conn. Dept. of Public Utility
Co., 285 F.Supp.2d 252, 254 (D.Conn.2003) (“An entering CLEC can either opt
into an existing interconnection agreement between the [incumbent] LEC and
another CLEC, or it can negotiate [and arbitrate] its own inferconnection
agreement” (emphasis added).) Global NAPs, Inc. v. Verizon New Enoland Inc.,
12004 WL 1059792, *2 ‘

The district court characterized this descrlption of the rights to opt in under Section 252(7) as “a |
reasonable and correct mterpretatron of the statute.” Thus, both DTE and the district court agreed'

that use of the “opt ” provision of Seenon 252(1) of the Telecomrnumcatlons Act of 1996 was

| The Flrst Circuit then descnhed the legal queshon before 11: as both narrow and of ﬁrst

pressron and formulated the queshon as follows “Does a competmg carrier have an

See page2 of the d:lsinet court decrsmn Please note that the d.tst-mt court deelsmn is niot reported i F Supp ?.d The :.' -

-Comxmssmn has avaﬂable to 1t a eopy as prowdedby Qwest

|| TELEPHONE COMPANY"S RESPONSE TO . .. ' .. Richard A. Fihnigan' -

. Olympra WA 98512

QWEST CORPORATION'S OBIECTIONS - 4 . Zu2BiacklakeBivd SW |
' : “ : (360) 9567001
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4|

96

unconditional right, under §252(i) of the TCA. [Telecommunications Act of 1996], to avoid the

{1terms of a final arbitration order from a state telecommunications commission, adjudicating a

dispute between the CLEC and ILEC, by seeking to opt into the terms of a previous interconneotioﬁ
agreement that the ILEC has Wirh another CLEC?*® The First Circuit decision held that there was
not an unconditional right to opt-in to another agreement. However, the First Circuit did not define |
at what point in ﬁme the right is removed. In the oose before it, Global NAPs had waited until
several weels after the decision had been entered and, m fact, after Global NAPs had filed a
challenge to tlrat decision in court, to make its opt in election. |

In this case, BCT notified the Commission on November 14, in advance of the

‘Commission’s decision, and, in fact, filed to adopt the Ymax agreement on November 16, 2006,

again in advance of the Commission’s decision.?

If, as sﬁggested by the district court decision queoted above, the cutoff point is ﬂﬁe issnance
of the final arbitaﬁon order,'BCT exerc_ised its'option prior to that point in ﬁme.

In addltlon BCT-will point out fhat from a statutory sta:ndpomi even today the
Commlssmn 8 Arbrtratlon Order 1s not yet final. The statutory t:me penod for seekmg
reconsrderatlon of the Order has not cxplred See ORS 756 561 |

"In fact BCT isin the prooess of formulanng a Motlon for Recon51derat10n That Motlorr :

'and the Commlssmn s oon51derat10n of such Motlon W111 not be needed if the Ymax electmn stands

'BEA'VBR CREEK COOPERATIVE Co ‘Law Office of .|
| TELEPHONE COMPANY’S RESPONSETO - - ' ' Richard A Finnigan

QWEST CORPORATION’S OBJECTIONS-5. "~ . 2112 Black Lake Blvi. SW
oo Olympla, WA 08512
' : ' ' (360) 956-7001 o
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. 1f BCT’S posmon that ILEC t'afﬁc and CLEC trafﬁc should be corm:nmgled on the same tmnk L

Qwest also cites to the Commission’s dockets involving Western Radio Services Co. and
certaﬁn deci_sions related to an arbitration process betw;aen Western Radio and Qwést. In the
Western Radio circumstance, Western Radio waited until after an appeal to the federal court was
dismissed to attempt to initiate a new arbitration proceeding. The Commiésion riled that essentially
“pancaking” arbih:zﬁion proceedings was an inappropriate effort to attempt to avoid the first
arbitration decision which had been unsuccessfully appealed. See, Order No. 06-001 (issued
January 3, 2006).

Again, BCT’s actions are in a much different timeframe than those of Western Radio. BCT

informed the Commission of its decision and filed to opt into the Ymax agreement prior to the

Commission issuing its November 20, 2006 decision.
The issue here is a new issue. The question is to determine at what point in time a CLEC

loses its ability to make an opt-in election under Section 252(i). As Qwest admitted in its Protest,

|| that i issue is one of first1 n:npressmn in the Ninth Circuit. Fu:rther, the First Circuit decision relied

upon by Qwest does not deﬁmtwely answer the questlon The First C]ICUI['. declsmn only points out

that Global NAPS’ determination o wait to make the election until weeks after ithad filed for

review of the agency 3 demsmn in court ‘was not tlmely

Qwest attempts 10 argue that Qwest would mneur greatcr costs in prowdmg mterconnectlon .

servlces to BCT than 1t Would 1o Ymax However, the only matenal that Qwest c1tes to inits

‘Objectmns is the testlmony ﬁ‘om Qwest wfmesses about the costs that Would be mcu:red by Qwest

'ff;z"'s.'- S

Y BEAVER CREEK COOPERATIVE. ~ ~ " . " lawOficest « =

o TELEPHONE COMPANY” SRESPONSETO ° " Richard A. F]J.'lnlgaﬂ-'

QWEST CORPOR.ATION SOBIECTIONS 6 - 2112 Black Lake Blvd, SW. .
... oo [ Olympia, WA 98512 . -
-+ (360) 956-7001
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group were to be adopted. That is not what is allowed under the Ymax agreement. Therefore, that
testimony is Immng apples and oranges.

If the provisions related to interconmection in Section 7 of the Ymax agreement are
reviewed, they are nearly identical to the provieions that Qwest wants BCT to adopt in ARB 747. |
The only difference is that the compensation is on a bill and keep basis rather than reciprocal
compensation. That is the diffefence between ARB 747 and the Ymax agreement. There is no
additional cost imposed on Qwest by BCT when BCT opts into the Ymax agreement.

The costs for providing interconnection to BCT under the Ymax agreement are 1dentical to
Qwest’s costs for Ymax. The trunking is the same. The costs are the same.

To the extent that Qwest is arguing that Ymax is a new carrier without a history in ﬂae State
of Oregon, that argument is a poorly constructed effort to distinguish one apple from, another. The
type of trunk groups that Ymax would use are the type trunk groups that BCT would use in terms of

technical ability and the cost of those trunks. The trunk groups would not be used for ILEC traffic

l1oy Ymax. The trunk groups would not be used for ILEC traffic by BCT. There is no additional

cost imposed on Qwest by BCT opting inte the Ymax agreement._

| CONCLIJSION

Qwest’s Protest ﬁled under OAR 860 016 0025 (5)(a) as to addmonal costs that mlght be.

. nnposed on Qwest by BCT optlng mto the Ymax agreement (that 18, above and beyond those oosts‘

-’rhat Yma.x rmght Jmpose for ﬂlB same servmes) are unfounded and unavalhng

C 26
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|| TELEPHONE COMPANY’S RESPONSE To - 7 .. Richard A, Finmigan -
QWEST CORPORATION’S OBJECTIONS-7 .- = - 2112 Black Lake Blvd. SW - -

: . . 7 . Olympia, WA 98512 - "
3 ‘-.:(‘ ! _‘ . : ‘:._",' "‘,"._". . ‘ ‘....‘ e ,_-' _ .."‘."._ v' {360] 956;'7001‘ i _.‘_
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| 26 TELEPHONE COMPANY’SRESPONSETO "~ .~ " .. Richard A. Finnigan -

Qwest’s Protest under OAR 860-016-0025(5)(e) that the proposed adoption is unlawiul

by the First Circuit decision in Global NAPs and the Western Radio dockets. BCT respectfully
requests that the Protest be denied.

Respectfully submitted this 28th day of December, 20

N/

presents a question of first impression, but in a markedly different factua] setting than that presented

 RICHARD A, FINN OSB No. 96535
Attorney for Beaver eek Cooperatlve
- Telephone Company

BEAVERCREEKCOOPERATIVE T e T LawOffiesof i

'QWEST CORPORATION’S OBJECTIONS -8 j .. 2112 Black Lake Blvd. SW"
L .Sl . . Olympia, WA 98512

ey osero0r .
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CERTIFICATE OF SERVICE
ARB 747

I hereby certify that T have served the attached Beaver Creek Cooperative Telephone
Company’s Reply upon all parties of record in this proceeding by U.S. mail and electronic mail,
pursuant to OAR 860-013-0070, to the following parties or attorneys of parties:

ALEX DUARTE

QWEST CORPORATION

421 SW OAK STREET, ROOM 810
PORTLAND, OR 97204
alex.duarte@qwest.com

I further certify that I have sent the attached Beaver Creek Cooperative Telephone Company’s
Reply by e-mail and U.S. mail to the following:

FILING CENTER

OREGON PUBLIC UTILITY
COMMISSION _

550 CAPITOL STREET NE, STE 215
SALEM, OR 97301 ‘
puc.filingcenter@state.or.us

Dated this 28th day of December, 2006.

/A # '"/{,. / 7 .
Richard A. Finnigag/OSB No. 96535
Attorney for Beaygr Creek

- Cooperative Telephone Company

CERTIFICATE OF SERVICE - 1 D . Law Office of

Richard A. Finnigan
2112 Black Lake Blvd. SW
Olympia, WA 98512
(360} 956-7001




