ISSUED: October 24, 2006

BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

AR 506/ AR 510

In the M atters of

Rulemaking to Amend and Adopt Rulesin
OAR 860, Divisions 024 and 028, Regarding Pole

Attachment Use and Safety (AR 506) RULING

and

N N N N N N N

Rulemaking to Amend Rulesin OAR 860, Division )
028 Relating to Sanctions for Attachments to Utility )
Poles and Facilities (ARS510). )

DISPOSITION: WORKSHOP AGENDA SET

The workshop on October 26, 2006, will begin after the public meeting to
be held in the Main Hearing Room, but will not begin before 11:00 am. Thetopicsto be
discussed are as follows:

1. Dispute resolution, proposed OARs 860-028-0070 through 860-028-0100.

2. Duties of structure owners, proposed OAR 860-028-0115.

3. Rental rates, proposed OARs 860-028-0110 through 860-028-0310 and
definitions.

4. Other issues as raised by the participants.

Attached are proposed revised rules; the italicized portions represent some of the
agreements between the participants.

A dia in number for the workshopsis as follows: 503-365-4439, conf
code 6782#. This number may only be used to listen to the proceedings but not for those
who wish to speak.

Dated at Salem, Oregon, this 24th day of October, 2006.

ChristinaM. Hayes
Administrative Law Judge
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Pole and Conduit Attachments

860-028-0020

Definitionsfor Pole and Conduit Attachment Rules

For purposes of this Division:

(2) “Attachment” has the meaning given in ORS 757.270 and 759.650.

(2) “ Authorized attachment space” means the usable space occupied by oneor more
attachments on a pole by an occupant with the pole owner’s permission.

(3) “Carrying charge” meansthe costsincurred by the owner in owning and maintaining
poles or conduits. The carrying chargeis expressed as a percentage. The carrying chargeis
the sum of the per centages calculated for the following expense elements, using owner’s
data from the most recent calendar year and that are publicly available to the gr eatest
extent possible:

(a) The administrative and general percentageistotal general and administrative expense
as a percent of net investment in total plant.

(b) The maintenance per centage is maintenance of over head lines expense or_conduit
maintenance expense as a per cent of net investment in over head plant facilities or conduit
plant facilities.

(c) Thedepreciation percentageisthe depreciation rate for gross pole or conduit
investment multiplied by theratio of gross pole or conduit investment to net investment in
poles or conduit.

(d) Taxes aretotal operating taxes, including, but not limited to, current , deferred, and “in
lieu of” taxes, as a percent of net investment in total plant.

(e) The cost of money is calculated as follows:

(A) For atelecommunications utility, the cost of money isequal to therate of return on
investment authorized by the Commission in the pole or_conduit owner’s most recent rate
or_cost proceeding;

(B) For a public utility, the cost of money is equal to therate of return on investment
authorized by the Commission in the pole or conduit owner’s most recent rate or cost
proceeding; or

(C) For a consumer-owned utility, the cost of money is equal to the weighted aver age of the
utility's embedded cost of debt and the most recent cost of equity authorized by the
Commission for ratemaking purposes for an electric company as defined in OAR 860-038-
0005.

(24) “Commission pole attachment rules” mean SAR-860-028-0110-through-860-028-0240 the
rules provided in OAR Chapter 860, Division 028.

(35) “Commission safety rules’ hasthe definition asused in OAR 860-024-0001(1).

(#) “ Conduit” means a single pipe or specially designed and fabricated series of pipes used to
protect electrical, cable television or communications cables from fire. Conduit may be used
between the floors of buildings or underground between manholes or hand-holes. When more
than one pipe is used, the opening in which the facility is placed isreferred to as ducts.
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(46) “Conduit System” means any structure, or section thereof, containing one or more ducts,
condduits;, manholes, or handholes, belts-or-otherfactities used for any telegraph; telephone,
cabletelevision, electrical, or communications conductors; or cables+ights-ef-way, owned or
controlled, in whole or in part, by one or more public, telecommunications, or consumer-owned
utilities.

(57) “ Consumer-owned utility” has the meaning given in ORS 757.270.

(8) “Duct” means a single enclosed raceway for conductors or _cables.

(89) “Government entity” means a city, a county, a municipality, the state, or other political
subdivision within Oregon.

(#10) “Licensee” hasthe meaning given in ORS 757.270 or ORS 759.650. “ L icensee” does not
include a gover nment entity.

(11) “Makeready work” means administrative, engineering, or_construction activities
necessary to make a pole, conduit, or other support equipment availablefor a new
attachment, attachment modifications, or additional facilities, including pole change out
and pole extension activities. M ake ready work costs are nonrecurring costs, and are not
contained in carrying charges.

(12) “ Net investment” is eqgual to the grossinvestment, from which isfirst subtracted the
accumulated depreciation, from which is next subtracted related accumulated deferred
income taxes, if any.

(13) “ Net linear cost of conduit” is equal to net investment in conduit divided by thetotal
length of conduit in the system multiplied by the number of ductsin the system.

(814) “Notice” means written notification sent by mail, electronic mail, telephonic facsimile, or
telefax other means previously agreed to by the sender and the recipient.

(915) “Occupant” means any licensee, government entity, or other entity that constructs,
operates, or maintains attachments on poles or within conduits.

(166) “Owner” means a public utility, telecommunications utility, or consumer-owned utility
that owns or controls poles, ducts, conduits, rights-of-way, manhole, handhole, or other similar
facilities.

(117) “Pattern” means a cour sepattern of behavior that results in amaterial breach of a contract,
or permits, or in frequent er—serteds-violations of OAR 860-028-0120.

(18) “ Per centage of conduit capacity occupied” meansthe product of the quotient of the
number “on€e’ divided by the number of inner ducts multiplied by the quotient of the
number “on€’ divided by the number of ductsin the conduit [i.e. (1/Number of Inner Ducts
(>2)) X (I/Number of Ductsin Conduit)].

(19) “ Permit” meansthewritten or eectronic record by which an owner authorizes an
occupant to attach one or mor e attachments on a pole or poles, in a conduit, or on support
eguipment.

(#) “ Pole’” means --

(20) “ Pole cost” meansthe depreciated original installed cost of an average bare poleto
include support equipment of the pole owner, from which is subtracted related
accumulated deferred taxes, if any. Thereisarebuttable presumption that the average
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bare poleis40 feet and theratio of bare poleto total polefor a public utility or consumer -
owned utility is 85 percent, and 95 percent for a telecommunications utility.

(21) “ Post construction inspection” meanswork performed to verify and ensurethe
construction complies with the per mit, gover ning agreement, and Commission safety rules.
(22) “ Preconstruction activity” means engineering, survey and estimating work required to
prepare cost estimatesfor an attachment application.

(3223) “Public utility” has the meaning given in ORS 757.005.

(2324) “ Serious injury” means “serious injury to person” or “serious injury to property” as
defined in OAR 860-024-0050.

(23425) “ Service drop” means a connection from distribution facilities to the building or
structure being served.

(26) “ Special inspection” means an owner’sfield visit made at the request of the licensee
for all nonperiodic inspections. A special inspection does not include preconstruction
activity or post construction inspection.

(27) “ Support equipment” means quy wires, anchors, anchor rods, and other accessories of
the pole owner used by the licenseeto support or stabilize pole attachments.

(28) “ Support equipment cost” meansthe aver age depreciated original installed cost of
support equipment.

(29) “ Surplusducts’ means ducts other than:

(a) those occupied by the conduit owner or aprior licensee;

(b) an unoccupied duct held for emergency use; or

(c) other unoccupied ductsthat the owner reasonably expectsto use within the next 60
months.

(3530) “ Telecommunications utility” has the meaning given in ORS 759.005.

(31) “Threshold number of poles” means 50 poles, or one-tenth of one percent (0.10

per cent) of the owner’s poles, whichever isless.

(#) “Tower” means --

(#) “"Tower cost” meansthe depreciated original installed cost of an average tower to
include support equipment of the tower owner, from which is subtracted related
accumulated deferred taxes, if any.

(32) “Unauthorized attachment” means an attachment that does not have a Ppermit as
defined in theserules.

(33) “Usable space” means all the space on a pole, except: the portion below ground level,
the 20 feet of safety clearance space above ground level, and the safety clear ance space
between the communications and power circuits. Thereisarebuttable presumption that
six feet of apoleisburied below ground.

Stat. Auth.: ORS Ch. 183, 756, 757 & 759
Stats. Implemented: ORS 756.040, 757.035, 757.270 through 757.290, 759.045 & 759.650
through 759.675
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Hist.: PUC 15-2000, f. 8-23-00 & €f. 1-01-01 (Order No. 00-467); renumbered from OARs 860-
022-0110 and 860-034-0810; PUC 23-2001, f. & ef. 10-11-01 (Order No. 01-839)

860-028-0050

General

(1) OAR Chapter 860 Division 028 governs access to utility poles, conduits, and support
eguipment by pole occupants in Oregon.

(2) OAR Chapter 860, Division 028 isintended to provide just and reasonable provisions
when the partiesareunableto agree on certain terms.

(3) With the exceptions of OAR 860-028-0060 through OAR 860-028-0080, parties may
mutually agree on termsthat differ from thosein this Division. In the event of disputes
submitted for Commission resolution, the Commission will deem the terms and conditions
specified in this Division as presumptively reasonable. |f adisputeis submitted to the
Commission for resolution, the burden of proof ison any party advocating a deviation
from therulesin this Division to show the deviation isjust, fair and reasonable.

Stat. Auth.: ORS Ch. 183, 756, 757 & 759

Stats. Implemented: ORS 756.040, 757.035, 757.270 through 757.290, 759.045 & 759.650
through 759.675

Hist.: NEW

860-028-0060

Attachment Contracts

(1) Any entity requiring pole attachmentsto serve customer s should be allowed to use utility
poles, ducts, conduits, rights-of-way, manhole, handhole, or other similar facilitiesjointly as
much as practicable pursuant to Oregon law.

(2) Tofacilitatethejoint use of poles, entities must execute contracts establishing the rates,
terms, and conditions of pole use in accordance with OAR 860-028-0120. Government
entities are not required to execute contracts.

(3) Parties must negotiate pole attachment contractsin good faith.

(4) Unless other wise expresdsly prohibited by contract, the last effective contract between the
partieswill continuein effect until a new contract between the parties goesinto effect.

Stat. Auth.: ORS Ch. 183, 756, 757 & 759

Stats. Implemented: ORS 756.040, 757.035, 757.270 through 757.290, 759.045, 759.650
through 759.675

Hist.: NEW
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860-028-0070

Resolution of Disputesfor Proposed New or Amended Contractual Provisions

(1) Thisrule appliesto a complaint alleging a violation of ORS 757.273, 757.276, 757.279,
759.660, or 759.665. Except as otherwiserequired by thisrule, the procedural rules
generally applicable to proceedings before the Commission also apply to such complaints.
Theparty filing a complaint under thisruleisthe"complainant.” The other party to the
contract, against whom the complaint isfiled, isthe“ respondent.”

(2) Beforea complaint isfiled with the Commission, one party must request, in writing,
negotiationsfor anew or amended attachment agreement from the other party.

(3) Ninety (90) calendar days after one party receives arequest for negotiation from
another party, either party may file with the Commission for a proceeding under ORS
757.279 or ORS 759.660.

(4) The complaint must contain each of the following:

(a) Proof that a request for negotiation wasreceived at least 90 calendar days earlier. The
complainant must specify the attempts at negotiation or other methods of dispute
resolution undertaken sincereceipt of thereguest date and indicate that the parties have
been unableto resolvethe dispute.

(b) A statement of the specific attachment rate, term, and condition provisionsthat are
claimed to beunjust or unreasonable.

(c) A description of the complainant's position on the unresolved provisions.

(d) A proposed agreement addressing all issues, including those on which the parties have
reached agreement and thosethat arein dispute.

(e) All information available as of the date the complaint isfiled with the Commission that
the complainant relied upon to support its claims:

(A) In casesin which the Commission’sreview of arateisrequired, the complaint must
provide all data and information in support of its allegations, in accordance with the
administrative rules set forth to evaluate the disputed rental rate.

(B) If thelicenseeisthe party submitting the complaint, the licensee must reguest the data
and information required by thisrule from the owner. The owner must supply the licensee
theinformation required in thisrule, as applicable, within 30 calendar days of the receipt
of therequest. Thelicensee must submit thisinformation with its complaint.

(C) If the owner does not provide the data and information required by thisrule after a
reguest by thelicensee, the licensee will include a statement indicating the stepstaken to
obtain theinformation from the owner, including the dates of all requests.

(D) No complaint by alicensee will be dismissed because the owner hasfailed to providethe
applicable data and infor mation required under subsection (4)(d)(C) of thisrule.

(5) Within 30 calendar days of receiving a copy of the complaint, the respondent will fileits
response to the complaint with the Commission, addressing in detail each claim raised in
the complaint and a description of the respondent’s position on the unresolved provisions.
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(6) If the Commission deter mines after a hearing that arate, term, or condition that isthe
subject of the complaint isnot just, fair, and reasonable, it may reject the proposed rate,
term or condition and may prescribe a just and reasonablerate, term, or condition.

Stat. Auth.: ORS Ch. 183, 756, 757 & 759

Stats. Implemented: ORS 756.040, 757.035, 757.270 through 757.290, 759.045, 759.650
through 759.675

Hist.: NEW

860-028-0080

Costs of Hearing in Attachment Contract Disputes

(1) When the Commission issues an order in an attachment contract dispute that appliesto
a consumer -owned utility, asdefined by ORS 757.270, the order will also provide for
payment by the parties of the cost of the hearing.

(2) The cost of the hearing includes, but is not limited to, the cost of Commission employee
time, the use of facilities, and other costsincurred. Therateswill be set at cost.

(3) The Joint-Use Association isnot considered a party for purposes of thisrule when
participating in a case under OAR 860-028-0200(1)(b).

(4) The Commission will allocate costsin a manner that it consider s equitable. The
following factorswill be considered in deter mining payment:

(a) Whether the party unreasonably burdened the record or delayed the proceeding;

(b) Merits of the party's positions thr oughout the cour se of the proceeding; and

(c) Other factorsthat the Commission deemsrelevant.

Stat. Auth.: ORS Ch. 183, 756, 757 & 759
Stats. | mplemented: ORS 756.040, 757.279, and 759.660
Hist.: NEW

860-028-0100

New or Modified Attachments

(1) Asused in thisrule, “applicant” does not include a gover nment entity.

(2) An applicant requesting a new or modified attachment will submit an application
providing thefollowing information in writing or electronically to the owner :

(a) Information for contacting the applicant.

(b) The pole owner may requirethe applicant to provide the following technical
information:

(A) Location and identifying pole or conduit for which the attachment isrequested;
(B) The amount of spacerequired;

(C) Thenumber and type of attachment for each pole or conduit;

(D) Physical characteristics of attachments;

(E) Attachment location on pole;
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(F) Description of installation;

(G) Proposed route; and

(H) Proposed schedule for_construction.

(3) The owner will provide written or _electronic notification to the applicant within ten
business days of the application receipt date confirming receipt and listing any deficiencies
with the application, including missing information. |f required information is missing, the
owner may suspend processing the application until the missing information is provided.
(4) An owner will reply in writing or electronically to the applicant as quickly aspossible,
but no later than 30 business days from the date the application isreceived. The owner’s
reply must state whether the application is approved, approved with modifications or
conditions, or denied.

(a) If the owner approves an application without requiring make ready work, the applicant
may begin construction and will notify the owner within 30 business days of completion of
construction.

(b) If the owner approves an application that requires make ready work, the owner will
provide a detailed list of the make ready work needed to accommodate the applicant’s
facilities, an estimate for thetimerequired for the makeready work, and the cost for such
make ready work.

(c) If theowner deniesthe application, the owner will statein detail thereasonsfor its
denial.

(d) If the owner does not provide the applicant with notice that the application is approved
or denied within 30 business days from its receipt, the application is deemed approved and
the applicant may begin construction and will notify the owner within 30 business days of
completion of construction.

(5) If the owner approves an application that requires makeready work, the owner will
perform such work at the applicant’s expense. Thiswork will be completed as quickly and
inexpensively asisreasonably possible consistent with applicable legal, safety, and
reliability requirements. Wherethiswork requires mor e than 30 business daysto complete,

the parties must negotiate a mutually satisfactory longer period to complete the make
ready work.

(6) For good cause shown, if an owner can not meet an applicant’stime frame for
attachment or those established by thisrule, preconstruction activity and make ready work
may be performed by a mutually acceptablethird party.

(7) 1f the application involves mor e than the threshold number of poles, the parties must
negotiate a mutually satisfactory longer time frameto complete the approval process.

Stat. Auth.: ORS Ch. 183, 756, 757 & 759

Stats. Implemented: ORS 756.040, 757.035, 757.270 through 757.290, 759.045 & 759.650
through 759.675

Hist.: NEW
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860-028-0110
Rental Rates and Chargesfor Attachmentsby Licenseesto Poles Owned by Public Utilities,

Telecommunications Utilities, and Consumer-Owned Utilities
(2) Thisrule applies whenever a party files acomplaint with the Commission pursuant to ORS
757.270 through ORS 757.290 or ORS 759.650 through ORS 759.675.

(32) TheA-disputed pole attachment rental rate per foot wiH-be is computed by
talkirgmultiplying the pole cost tinesby the carrying charge and then dividing the resultant
product by the usable space per pole. Therental rate per poleis computed astherental
rate per foot times multiplied by the licensee’s authorized attachment space. pertion-of-the

(83) Therenta rates referred to in %ctr ons (3)—anel—€49(_) of thrs ruledo not coverinclude ncI udethe
costs of attachment to support equipment, per mit application processing, special
inspections, er preconstruction_activity, post construction inspection, make ready-changeeut;
ahd-rearrangement work;_or the costsrelated to unauthorized attachments. Charges for

those activities shal-bear e based on actua {ireluding-administrative) costs:, including
administr ative costs, and will be charged in addition tothe rental rate.
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(4) Authorized attachment space for rental rate deter mination must comply with the

following:
(a) Theinitial authorized attachment space by a licensee' s attachment on a pole must not

belessthan 12 inches. The owner may authorize additional attachment space in increments
of lessthan 12 inches.

(b) For each attachment permit, the owner will specify the authorized attachment space on
the polethat isto be used for one or mor e attachments by the licensee. This authorized
attachment space will be specified in the owner’s attachment per mit.

(c) An additional or modified attachment by the licensee that meetsthe Commission safety
rules and that is placed within the licensee' s existing authorized attachment space will be
considered a component of the existing pole per mit for rental rate deter mination pur poses.
Such attachment additions or modifications may include, but are not limited to, cabinets,
splice boxes, load coil cases, bonding wires and straps, service drops, guy wires, vertical
risers, or cableover-lashings.

(5) The owner may requirereasonable prepayment from a licensee of the owner’s
estimated costsfor any of thework allowed by OAR 860-028-0100. The owner’s estimate
will be adjusted to reflect the owner’s actual cost upon completion of thework. The owner
will promptly refund any overchargeto thelicensee.

(6) The owner must be ableto demonstrate that charges under_sections (3) and (5) of this
rule have been excluded from the rental rate calculation.

Stat. Auth.: ORS Ch. 183, 756, 757 & 759

Stats. Implemented: ORS 756.040, 757.270 through 757.290, 759.045 & 759.650 through
759.675

Hist.: PUC 9-1984, f. & €f. 4-18-84 (Order No. 84-278); PUC 16-1984, f. & ef. 8-14-84 (Order
No. 84-608); PUC 9-1998, f. & ef. 4-28-98 (Order No. 98-169); PUC 15-2000, f. 8-23-00 & «f.
1-01-01 (Order No. 00-467); renumbered from OARs 860-022-0055 and 860-034-0360; PUC
23-2001, f. & ef. 10-11-01 (Order No. 01-839)

860-028-0115

Duties of Structure Owners

(1) An owner must establish, maintain, and make available to occupantsitsjoint-use
construction standardsfor attachmentsto its poles, towers, and for joint spacein conduits.
Standardsfor attachment must apply uniformly to attachments by all operators, including
the owner.

(2) An owner must establish and maintain protocols for communications between the
owner and its occupants.
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(3) An owner must maintain itsfacilitiesin compliance with Commission Safety Rulesfor
occupants.

(a) An owner must promptly respond with areasonable plan of correction for any violation
of the Commission Safety Rulesif notified in writing of a violation requested by an

occupant.

Stat. Auth.: ORS Ch. 183, 756, 757 & 759

Stats. Implemented: ORS 756.040, 757.035, 757.270 through 757.290, 759.045 & 759.650
through 759.675

Hist.: NEW

860-028-0310

Rental Rates and Chargesfor Attachmentsby Licenseesto Conduits Owned by Public
Utilities, Telecommunications Utilities, and Consumer-Owned Utilities

(2) Thisrule applies whenever a party files acomplaint with the Commission pursuant to ORS
757.270 through ORS 757.290 or ORS 759.650 through ORS 759.675.

namb%e#daetseeeumed—b*ﬂ%enseemultlplvmq the percentaqe of condwt capacnv

occupied by the net linear cost of conduit and then multiplying that product by the
carrying charge.

(43) A licensee occupying part of aduct shat-beis deemed to occupy the entire duct.

(54) Licensees shaltmust report all attachments to the conduit owner. A conduit owner may
impose a penalty charge for failure to report or pay for al attachments. If a conduit owner and
licensee do not agree on the penalty and submit the dispute to the Commission, the penalty
amount will be five times the normal rental rate from the date the attachment was made until the
penalty is paid. If the date the attachment was made cannot be clearly established, the penalty
rate shaHwill apply from the date the conduit owner last inspected the conduit in dispute. The
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last inspection date shal-beis deemed to be no more than threefive years before the
unauthorized attachment is discovered. The conduit owner also shaltmay charge for any
expenses it incurs as aresult of the unauthorized attachment.

(65) The conduit owner shalmust give alicensee 18 months' notice of its need to occupy
licensed conduit and shalwill propose that the licensee take the first feasible action listed:
(a) Pay revised conduit rent designed to recover the cost of retrofitting the conduit with
multiplexing, optical fibers, or other space-saving technology sufficient to meet the conduit
owner’ s space needs;

(b) Pay revised conduit rent based on the cost of new conduit constructed to meet the conduit
owner’ s space needs;

(c) Vacate ducts that are no longer surplus;

(d) Construct and maintain sufficient new conduit to meet the conduit owner’ s space needs.

I I i : .
(6) Therental ratesreferenced in section (2) of thisrule do not include the costs of per mit

application processing, special inspections, preconstruction activity, post construction
inspection, makeready work, and the costs related to unauthorized attachments. Charges
for activities not included in therental rates will be based on actual costs, including
administrative costs, and will be charged in addition to therental rate.

(7) The owner may requirereasonable prepayments from a licensee of owner’s estimated
costsfor any of thework allowed by OAR 860-028-0100. The owner’s estimate will be
adjusted to reflect the owner’s actual cost upon completion of thework. The owner will
promptly refund any overchargeto thelicensee.

(8) The owner must be ableto demonstrate that charges under_sections (6) and (7) of this
rule have been excluded from the rental rate calculation.

Stat. Auth.: ORS Ch. 183, 756, 757 & 759

Stats. Implemented: ORS 756.040, 757.270 through 757.290, 759.045 & 759.650 through
759.675

Hist.: PUC 2-1986, f. & ef. 2-7-86 (Order No. 86-107); PUC 9-1998, f. & ef. 4-28-98 (Order No.
98-169); renumbered from OARs 860-022-0060 and 860-034-0370; PUC 23-2001, f. & €f. 10-
11-01 (Order No. 01-839)



