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Before the Public Utility Commission of Oregon 
 

AR 506, Division 24 Rulemaking Comments by Commission Staff 
 

August 22, 2006 
 
 

PURPOSE AND RULE RECOMMENDATIONS 
 

Staff submits these comments after the resubmission of the Statement of 
Need and Fiscal Impact Statement.  Staff makes reference to the previous 
informal process in this rulemaking and the previous comments and exhibits 
that have been submitted.  Staff also attaches the written notes that Bob 
Sipler utilized as a basis for his oral presentation at the June 1, 2006 
Hearing. See Staff Exhibit 1.  All references to the specific rules 
recommended by Staff in these comments are based on the version titled 
“Staff Proposed Rules Post-Workshop (Revised 5/23/06).”   
 
Two changes were proposed at the hearing which Staff continues to 
recommend.  These are the “Effective Dates” section added to Rule 0011 as 
(3)(a) and (b), and the single word change in Rule 0011(2)(a).  Staff is 
willing to recommend one further change to Rule 0016(5)(c)(B) by changing 
the word “eighteen” to the word “six.”  Staff believes this change will 
address most of the remaining concerns raised by several operators.  The 
revision incorporating these three changes and used with the revised 
Secretary of State filing is attached as Staff Exhibit 2 and is dated July 5, 
2006.  No other changes are recommended for the Division 24 rules. 
 

FISCAL IMPACT STATEMENT 
 

Verizon previously asserted that the Commission issued the Notice of 
Proposed Rulemaking (Notice) with inaccurate statements contained in the 
Fiscal Impact Statement (FIS).  Verizon’s previously-stated claim of 
“staggering” costs resulting from the rules is based on misunderstood, 
unsubstantiated, or out-of-date information.  Here are the correct facts. 
 
(1) Portland General Electric’s (PGE) claim of additional vegetation 
management costs is unsubstantiated and inaccurate.  PGE vegetation 
clearance requirements are specified in the Service Quality Measures 
Agreement and in an additional Stipulated Agreement that were submitted in 
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Staff’s first round comments as Staff Exhibit 11.  The Commission policy 
entitled “Tree to Power Line Clearances” was also attached to these first 
round comments as Staff Exhibit 6.  A careful and fair comparison of these 
requirements with Staff’s presently proposed Division 24, Rule 0016 does 
not indicate any overall increase in requirements.  Staff discussed at the 
hearing the concept of “roughly equivalent standards” when the present 
policy is compared with the proposed rules.  In fact, the proposed rules 
decrease these requirements in some areas.  Examples are the elimination of 
the one foot clearance for service and secondary voltage (<600 volts) 
conductors and cables, and the reduction of clearances from ten feet to seven 
and one half feet for transmission lines between 50,000 and 200,000 volts.  
This “roughly equivalent standard” applies to all Oregon electric supply 
operators.  In PGE’s case, the additional standards it previously agreed to 
specify a higher requirement than the proposed rules.  One stipulated 
agreement resulted from a repeated failure to meet vegetation clearance 
safety standards in the past.  The additional standards include specific cycle 
lengths, maintaining full compliance with the policy as interpreted by Staff, 
eliminating inadequate clearances from readily climbable trees, prevention 
of any “interference” as specifically defined, and semi-annual reporting 
requirements. 
 
(2) The Oregon Department of Forestry comments referred to in Verizon’s 
comments were submitted earlier in the rulemaking process and Staff 
believes were based on the requirements for communication operator 
vegetation management (OAR 860-024-0016(8)) that has since been 
proposed to be moved from Division 24 rules to Division 28 rules.  This 
change should have addressed most of the concerns expressed by this 
commenter and others concerned with the preservation of the urban “forest.”  
It is important to remember that the early comments from one person within 
the Oregon Department of Forestry, based on urban concerns, have been 
greatly tempered by a second and significantly different comment submitted 
by a Oregon Department of Forestry manager whose focus was on power 
line-related fire prevention in suburban and rural areas. 
 
(3) The repeated example used by Verizon, related to the $12.7 million per 
year additional costs, was addressed in Staff testimony at the June 1, 2006 
hearing and is included in the notes (Staff Exhibit 1) under Rule 0012.  The 
substance of Staff’s rebuttal is that this was an extreme and unrealistic 
estimate.  Most significantly, the costs of system repairs found during 
routine operator inspections is not an additional cost caused by the proposed 
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rules.  These are a continuation of existing costs of repairs from existing 
inspection programs presently being performed by most Oregon operators. 
 
Verizon is aware of these inspection and correction program requirements 
and their costs.  It reported to the Commission in 2001: 

 Approximately 543 poles changed out in 1995-6 in Portland; 
 $550,000 spent in 1997 in the PGE common service areas; 
 Inspection and pole change outs in 1997 with City of Bandon; 
 Douglas Electric Cooperative joint system audit and corrections 

(2000); 
 Coos-Curry Electric pole transfer backlog clean –up project 

(2000); and 
 Aggressively pursuing opportunities to work with other pole 

owners. 
 

See Staff Exhibit 3 (e-mail from Mark Simonson of Verizon to PUC, 
included is “Verizon’s Pole Inspection Policy”). 
 
The significance of this reporting by Verizon is to demonstrate that regular 
maintenance and NESC compliance inspections and repairs are an ongoing 
part of normal upkeep of the utility systems operated by responsible 
communication and electric supply operators.  While the proposed rules do 
provide application specifics for Oregon utility operators, these are not new 
responsibilities or costs.  Most of the underlying requirements are already in 
existence in Oregon Rules as NESC editions adopted in OAR 860-024-0010 
and as interpreted by the Commission.  The Commission has the existing 
authority to make safety related decisions in Oregon as the “administrative 
authority” of the NESC and under ORS 757.035.  The Commission has used 
the existing safety policies within its orders and stipulated agreements, 
confirming the validity of these administrative interpretations.  (See Staff 
Exhibit 11, First Round Staff Comments for PGE SQM Stipulation adopted 
under OPUC Order 97-196, June 4, 1997, and PGE Stipulated agreement, 
Jan. 5, 1999.) 
 
(4) Verizon also commented on the prior FIS statement regarding exact 
financial impacts for all utility operators.  The difficulty in determining “The 
exact fiscal and economic impact for every operator” (as explained in the 
Notice) has more to do with: 

• the large number of operators and variety of operational 
practices,  
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• the existing contractual differences and variety,  
• differences in construction and maintenance standards, 
• different and potentially changing operator attitudes and 

practices related to utilizing sanctions as allowed in OAR 860-
028-0120 through 0240, and  

• the potential effect of existing program agreements between 
individual operators and Staff during the phase-in of the new 
rules.   

The fiscal impact evaluation has more to do with a comparison of life (with 
all of the variables) under the present laws and policies and enforcement, 
and life (with all of the variables) under the present laws, the proposed rules, 
any future policies, and continued enforcement. 
 
(5) There have been some claims that the requirement to repair National 
Electric Safety Code (NESC) violations has changed or has no 
substantiation.  In this proceeding, the implication is that the requirement is 
for a higher standard (more rapid repair required) than in the past.  In fact, 
the opposite is true.  The traditional NESC two-tiered approach to repairs 
(life endangering defects corrected immediately / other code non-
compliances corrected promptly) have seen only changes that have extended 
code non-compliance correction deadlines.  As seen in the following 
documents, the correction deadline has gone from repair within one year, to 
“find it this year and fix it the next,” to this rulemaking that allows 
correction within two years of discovery and a five percent extension into 
the third year, plus the waiver provision.  Staff has had a consistent approach 
to violation correction over the years and this can be demonstrated by 
several documents found as Staff Exhibits 4 and 5, and in additional 
references as noted below. 
 
Staff Exhibit 4 is Commission Order 94-531 which addresses NESC 
violations by U S West Communications, Inc. (Qwest).  On page 5 of 12 in 
Appendix A there are specific inspection and correction stipulations given in 
the paragraph on lines 4 though 22.  A quote from lines 10 through 14 reads; 
“with any public safety hazards corrected as soon as possible but no later 
than thirty (30) days after discovery, and all other violations corrected no 
later than twelve (12) months after discovery.”  This order was the result of 
an extended investigation of U S West’s construction and maintenance 
practices undertaken because of extensive serious NESC violations found by 
Staff on their system. (See also Order 93-1842, included in Exhibit 4). 
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A second reference is contained within the Service Quality Measure 
Agreement adopted in Commission Order 98-191 for Pacific Power and 
Light (PacifiCorp).  This document was attached to Staff’s first round 
comments in Exhibit 5.  In Exhibit 5, page 38 under “Measure X2”, I. 
INSPECTION AND REPAIRS, 2. Required Interval, is this requirement, 
“10-year cycle, 10% annually with no individual year falling below 8.5%.  
Repairs or replacement completed promptly.  Repairs are designated “A” 
(immediate hazard), requiring correction within 30 days, or “B”, requiring 
correction within approximately one year but in no case extending beyond 
the calendar year following the year of discovery.”  This reference also 
indicates the reasonably consistent correction deadline found acceptable by 
the Commission. 
 
Another reference is found in the recommended rules contained in the Staff 
Report titled “The Battle for the Utility Pole and the End-Use Customer” 
(Staff Exhibit 5).  This report or “white paper” was widely distributed to the 
industry in 2003 with a request for comments.  Extensive comments were 
received and posted on the Commission web site.  In attachment D of that 
report on page D-5 in (5) is a proposed rule that reads: “Each operator must 
correct violations of Commission safety rules found during inspections and 
activities in sections (3), (4)(b) and (4)(c) in a prompt manner, not to exceed 
12 months from the time of discovery.”  (Section (4)(b) in the white paper 
refers to the 2-year electric operator safety patrol, and (4)(c) refers to the 
detailed facilities inspection program). 
 
As demonstrated in these references, the proposed rules contain significant 
Staff compromise, in order to accommodate operator flexibility in managing 
corrections in an economical manner.  The proposed rules under 
consideration in this docket constitute a lesser standard than demonstrated in 
the past, rather than a greater or more expensive requirement. 
 
(6) Staff also would emphasize another significant difference between the 
positions of Staff and the OJUA, regarding repairs.  Staff’s proposal is 
intended to allow for the possibility of coordinated work between the 
respective operators, and for completing those repairs in the most 
economical and timely manner.  This approach is focused on achieving 
compliance.  The proposals from the OJUA seem to be aimed at living with 
NESC violations for extended periods of time, rather than achieving 
compliance.  Under the current OJUA proposal, which acknowledges that 
there are many existing NESC violations, it is possible that an operator could 
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delay inspection of their system until the 10th year.  Then, at least some of 
the violation repairs could be delayed for 10 years.  This means that at least 
some existing violations could remain uncorrected for 20 years.   
 
The claims by Verizon, OJUA, and other operators that requirements and 
costs under the proposed rules will be significantly higher are inaccurate and 
unsubstantiated.  Staff has supported the need for the rules and their 
practicality at all stages of the comments.   
 
 

CLOSING GENERAL COMMENTS 
 

Staff believes the purpose of this rulemaking is to formulate needed clear 
and reasonable safety rules that are roughly equivalent to present (though 
less formal) policy requirements, and to ensure that the rules contain no 
escape clauses that would make the standards contained within the rules 
meaningless or unenforceable.  The rules as presently proposed by Staff 
accomplish this purpose. 
 
The claims that the proposed rules are onerous and expensive are not true.  
Staff can think of no clearer indication of this than to use the examples of 
PacifiCorp and Idaho Power, who perform inspection and vegetation 
management programs in other states they serve that are similar to Oregon 
programs, even though not required.  They clearly see the practicality and 
value of these programs.  Some Idaho Power practices, such as repairing all 
NESC violations in the year of discovery, exceed both the present and 
proposed rule requirements for the inspection and correction program.  
Additional perspective regarding excessive unaffordable costs being placed 
on attaching operators by pole owners is offered in the one-page Staff 
Exhibit 6, titled “Piggybacking on Poles.” 
 
The Edison Electric Institute submitted testimony to the Senate Committee 
on Commerce, Science and Transportation regarding the investor-owned-
utility perspective on joint-use pole attachments on Feb. 14, 2006.  This 10-
page document is attached as Staff Exhibit 7.  This organization represents 
electric utilities that serve 71 percent of all U.S. customers and this 
testimony gives an insightful perspective from pole owners. 
 
A final document gives a consultant’s perspective on joint-use issues from 
Tom Magee of Keller and Heckman LLP that was published in Transmission 
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and Distribution World magazine in 2004.  The article considers Federal 
Communications Commission rulings related to rates, access, safety and 
reliability.  The five page article is attached as Staff Exhibit 8. 
 
 

Staff’s Division 24 Recommendation 
 
Staff recommends the Commission adopt the attached rules in Staff Exhibit 
2 titled “Staff Proposed Division 24 Rules, (July 5, 2006).”  These rules are 
the earlier version dated 5/23/06, with the three changes detailed in the first 
section of these comments.  These rules contain the needed elements to 
achieve reasonable and enforceable utility safety.  Commission Staff 
recommends not accepting any of the other changes proposed. 
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