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JANUARY &, 2006

BY FEDERAIL EXPRESS

Public Utility Commission Of Oregon
Attn: Filing Center

550 Capitol Street N.E., Suite 215
Salem, Oregon 97308

Re:  Charter Communications Holding Company, LLC v. Central Lincoln
People's Utility District

Dear Sir/Madam:
Enclosed, for filing, are an original and one copy each of the following:

e Complaint of Charter Communications Holding Company, LLC, et al. (“Charter”)
against Central Lincoln People’s Utility District (“CLPUD”), and accompanying exhibits
1 through 5.

e Charter’s Motion For Emergency Interim Relief, accompanying exhibits 1 through 14,
and Declarations of Frank Antonovich and Gary Lee in support of Charter’s Motion.

e Motion for Admission Pro Hac Vice, and accompanying Declaration of T. Scott
Thompson in support.

Also enclosed is an additional copy of each of the above filings, which we request that the
Commission stamp as filed and return to the below-signed via the enclosed pre-paid FedEx
package.

A copy of each of the enclosed filings has also been electronically filed with the

Commission today, and served via FedEx on Paul Davies, General Manager of CLPUD, at 2129
N. Coast Hwy, Newport OR 97365.
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COLE, RAYWID & BRAVERMAN, L.L.P.

Public Utility Commission Of Oregon
January 6, 2006
Page 2
If you have any questions, please contact me.
Sincerely,

T. Scott Thompson

Enclosures

cc: Paul Davies, CLPUD (w/ enclosures)
Peter Gintner, Esq., Counsel for CLPUD (w/ enclosures)
Brooks E. Harlow, Esq.
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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

CHARTER COMMUNICATIONS
HOLDING COMPANY, LLC, FALCON
TELECABLE, L.P.,, FALCON CABLE
SYSTEMS COMPANY II, L.P., AND
FALCON COMMUNITY VENTURES I,
L.P.

Complainants,
V.

CENTRAL LINCOLN PEOPLE’S UTILITY
DISTRICT,

Defendant.

Case No.

CHARTER’S MOTION FOR EMERGENCY INTERIM RELIEF

Pursuant to Oregon Rule of Civil Procedure 79, OAR 860-011-0000(3), and ORS

§ 757.276, Claimant Charter Communications Holding Company, LLC on its own behalf and on

behalf of its subsidiaries, Falcon Telecable, L.P., Falcon Cable Systems Company II, L.P., and

Falcon Community Ventures I, L.P. (jointly “Charter”’) respectfully moves the Commission for

an order in the nature of a preliminary injunction, effective until the conclusion of the above-

captioned case, which is being simultaneously filed, requiring Respondent Central Lincoln

People’s Utility District (“Central Lincoln”) to cease denying Charter access to Central Lincoln

poles, immediately grant Charter’s pending applications for pole attachment permits and to allow
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Charter to make the attachments and perform the work requested in its hundreds of pending
permit applications.

This motion, and the Complaint being filed simultaneously herewith, present the
Commission with the opportunity to remedy Central Lincoln’s disregard for the Commission’s
orders and Oregon law. Just months after the Commission has held certain pole attachment-
related fees and practices by Central Lincoln unlawful, Central Lincoln is nonetheless imposing
those very same fees and practices on Charter. Indeed, Charter now must seek this preliminary
injunction because Central Lincoln is refusing to process any of Charter’s pole attachment permit
applications or allow any other standard pole attachment work unless Charter accedes to Central
Lincoln’s unlawful demands. As a result of Central Lincoln’s unlawful actions, Charter is
suffering irreparable harm, and potentially significant public safety concerns are implicated, as

Charter cannot undertake work on Central Lincoln poles.

I FACTS

A. Central Lincoln Cancels Charter’s Pole Agreement And Then Leverages
Unreasonable Provisions With Threats Of Sanctions

Charter, through its predecessors, has been attached to Central Lincoln’s poles
since at least as early as 1985. By letter dated December 26, 2001, Central Lincoln notified
Charter that as of June 30, 2002, Central Lincoln would terminate the then-existing “General
Agreement For Joint Use Of Poles™' that governed Charter’s attachment to Central Lincoln’s
poles. (A copy of Central Lincoln’s letter is attached hereto as Exhibit 1). On June 27, 2002,

Central Lincoln presented Charter with a new “Pole Occupancy License Agreement” (“June 27,

! Charter’s predecessors-in-interest had been attached to Central Lincoln’s poles under various
agreements dating back to at least 1985.
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2002 Draft”) and requested Charter’s signature. (Attached hereto as Exhibit 2). Charter did not
sign the June 27, 2002 Draft.”

After Central Lincoln’s presentation of the June 27, 2002 Draft to Charter,
Charter and Central Lincoln engaged in several rounds of discussions regarding the terms of the
proposed agreement, with Charter submitting to Central Lincoln various proposed changes to the
draft agreement. (Declaration of Frank Antonovich §4). While between June 27, 2002 and
January 2003, Charter and Central Lincoln were able to compromise on some issues, critical,
fundamental issues remained in dispute. In particular, Charter specifically objected to Central
Lincoln’s annual rental charges, Central Lincoln’s insistence on unreasonable provisions
governing attachments for service drops, including but not limited to such matters as load studies
and application fees, and Central Lincoln’s insistence on language allowing it to draw from a
bond even if Charter contested that the funds were due. (/d. § 5).

Charter had no choice, however, but to ultimately accept Central Lincoln’s
demands, as Central Lincoln used its unequal bargaining power and threat of artificially created
sanctions to force Charter to sign. (/d. 4 6). For example, by letter dated January 6, 2003,
Central Lincoln’s attorney “notified” Charter that because “negotiations have failed to produce
an agreement” Charter “is in violation of OAR 860-028-0120(1)(a). This regulation requires a
pole occupant attaching to one or more poles of a pole owner to have a written contract with the
pole owner. . ..” (A copy of the letter is attached hereto as Exhibit 3). The letter then provides
that sanctions were $500 per pole or 60 times Central Lincoln’s annual rental fee per pole,
whichever is greater and that Charter has attachments on approximately 13,500 Central Lincoln
poles. Id. The letter states that “[s]anctions will be reduced by 60% if Charter Communications

enters into a written contract within 10 days from the date of this notice.” /d.

? Charter believes that the proposed Pole Occupancy License Agreement presented to Charter on
June 27, 2002 by Central Lincoln was the same agreement presented by Central Lincoln to
Verizon for signature, and the subject of litigation before this Commission in Docket UM 1087.
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Similarly, by letter dated February 13, 2003, Central Lincoln’s attorney — in the
process of rejecting Charter’s proposal to resolve the impasse between the companies and
explaining that Central Lincoln’s January 7, 2003 draft should be considered the District’s final
offer — again reiterated that “[t]o the extent that | have not made it clear, if we do not reach an
agreement by roughly March 17, 2003, I will advise my client to file with the Oregon PUC to
begin the process of imposing sanctions on Charter Communications.” He further stated that
“our petition will include the ultimate sanction of having Charter Communications remove its
equipment off of Central Lincoln PUD’s poles and other facilities.” (A copy of the letter is
attached hereto as Exhibit 4).

Thus, Central Lincoln unilaterally terminated Charter’s pole attachment
agreement. Then, in order to dictate terms and conditions of a new agreement, Central Lincoln
threatened Charter with approximately $6.75 million in sanctions for failure to have a pole
attachment agreement.

On March 17, 2003, the deadline established in Central Lincoln’s letter, Charter
submitted to Central Lincoln a signed copy of the new Agreement. (Attached hereto as Exhibit
5). Charter’s execution of the Agreement was under protest and accompanied by a letter
explaining that Charter was submitting the agreement under protest. (A copy of Charter’s March

17,2003 cover letter is attached hereto as Exhibit 6).

B. Central Lincoln’s Unlawful Fee Imposition, And Charter’s Request To
Negotiate A New, Lawful Pole Attachment Agreement

Central Lincoln’s treatment of Charter was not unique. Indeed, it appears to have
been part of an orchestrated strategy. On the same day that Central Lincoln notified Charter that
it was terminating Charter’s pole attachment agreement effective June 30, 2002, Central Lincoln
purported to notify Verizon that Central Lincoln was terminating Verizon’s pole attachment

agreement also effective June 30, 2002. Then, by letter dated June 27, 2002 — exactly as it did
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with Charter — Central Lincoln submitted to Verizon two copies of a new pole attachment
agreement for signature by Verizon. Central Lincoln People’s Util. Dist. v. Verizon Northwest,
Inc., Order No. 05-042, 2005 Ore. PUC Lexis 36 (Jan. 19, 2005) (“Central Lincoln I’). Charter
understands that the agreement submitted by Central Lincoln to Verizon via cover letter dated
June 27, 2002 was identical to the June 27, 2002 Draft submitted to Charter via cover letter dated
June 27, 2002.

Verizon refused to accede to Central Lincoln’s demands and did not enter into a
new pole agreement. On May 27, 2003, Central Lincoln filed a petition with the Commission,
alleging that Verizon was attached to Central Lincoln’s poles without a contract and seeking
sanctions, including an order for Verizon to remove its attachments. Verizon filed a counter
complaint alleging that various rates, terms and conditions of Central Lincoln’s proposed new
agreement were unjust and unreasonable.

After litigation by the parties, by Order dated January 19, 2005, the Commission
rejected Central Lincoln’s claims, and held numerous provisions of Central Lincoln’s proposed
agreement to be unjust and unreasonable. The Commission also held that Central Lincoln’s
rental rate was unjust and unreasonable and calculated the maximum lawful rental rate as $4.14
per foot. A number of the fees and requirements held unjust and unreasonable by the
Commission in Docket UM 1087 are provisions imposed by Central Lincoln in its agreement
with Charter.

On July 1, 2004, Central Lincoln notified Charter of Central Lincoln’s Fee
Schedule for 2005, and in December 2004 issued the final version of the “Fee Schedule” for
2004. (A copy of Central Lincoln’s Fee Schedule is attached hereto as Exhibit 7). With its Fee
Schedule, Central Lincoln notified Charter that Central Lincoln’s annual rental rate would be

$10.98 per “attachment point,” ($9.93 after rental reduction for compliance). In addition, Central
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Lincoln’s Fee Schedule identified 7 different attachment types subject to varying annual fees —
which are charged in addition to the “attachment point” rental for Charter’s actual lines.

In addition, on July 1, 2004, Central Lincoln notified Charter of a host of other
charges that Central Lincoln was going to impose. Indeed, Central Lincoln’s Fee Schedule
identified 7 separate types of “Application Fees” and 2 different “inspection fees.” Exhibit 7.

By letters dated August 26, 2004, October 5, 2004, and December 21, 2004,
Charter notified Central Lincoln that it believed Central Lincoln’s annual rental and various
other charges were not just and reasonable and consistent with the Commission’s rules, and
Charter asked Central Lincoln to provide data supporting the fees and charges. (Copies of the
letters are attached hereto as Exhibits 8, 9, & 10 respectively). The final Fee Schedule issued by
Central Lincoln for 2004 ultimately failed to meaningfully reflect Charter’s comments and
concerns. (Exhibit 7).

In its January 19, 2005 Order in Docket UM 1087, the Commission held that the
maximum lawful rate Central Lincoln could charge for occupation of one foot of pole space was
$4.14. Central Lincoln I, 2005 Ore. PUC Lexis at *36, Attachment A. Yet, Central Lincoln sent
Charter invoices dated February 8, 2005, seeking rental payments at a rate of $9.93 per
attachment for “Joint Pole Attachment Points” and “Joint Pole Non Inv.” (Copies of the invoices
are attached hereto as Exhibit 11). In other words, the rate Central Lincoln imposed on Charter
is more than double the lawful annual rate that the Commission established in its January 2005
Order. The total charge imposed by the invoices for each “Joint Pole Attachment Points” and
“Joint Pole Non Inv” — as opposed to the myriad other attachment rentals, like anchors and risers
—was $127,785.40. (Antonovich Decl. § 9; Exh. 11).

In its February 8, 2005 invoices to Charter, Central Lincoln also imposed charges
for anchors, risers, equipment in ground space, as well as something call “Joint Pole No

Attachments,” totaling $4,997.87. (Exh. 11). Thus, with its fee schedule and invoices, Central

Page 6 - MOTION

SEADOCS:214344.1 MILLER NASH LLP
ATTORNEYS AT LAW
TELEPHONE (206) 622-8484
4400 TWO UNION SQUARE
601 UNION STREET, SEATTLE, WASHINGTON 98101-2352



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Lincoln seeks to charge Charter for every attachment point to a pole rather than charging once
for the one foot of useable space allotted to Charter’s attachments.

In May 2005, Charter paid Central Lincoln $123,340.53 for each of the “Joint
Pole Attachment Point” and “Joint Pole Non Inv” attachments identified in Central Lincoln’s
February 8, 2005 invoices (12,421 “attachments” at a rate of $9.93). (Antonovich Decl. § 10).
However, Charter refused to pay the $4,997.87 invoiced by Central Lincoln for anchors, risers,
equipment in ground space, and “Joint Pole No Attachments.” (Antonovich Decl. 4 10). Rather,
based on the Commission’s decisions in Docket UM 1087, by letter dated June 10, 2005, Charter
requested that Central Lincoln negotiate a new pole attachment agreement to reflect terms
consistent with the Commission’s holdings in UM 1087. (A copy of Charter’s June 10, 2005
Letter is attached hereto as Exhibit 12). Charter’s June 10, 2005 letter further requested that
Central Lincoln refund to Charter the overcharges paid by Charter in May at the unlawful rate of
$9.93. (Exh. 12).

Central Lincoln has refused to negotiate with Charter a new pole attachment
agreement containing just and reasonable terms and conditions consistent with the Commission’s
holdings in UM 1087. (Antonovich Decl. 4 12). Central Lincoln has also refused to refund
Charter the annual rental overcharge, and has demanded that Charter pay the $4,997.87 withheld
for rental on anchors, risers, other types of attachments in unusable space, and “Joint Pole No
Attachments.” Indeed, by letter dated June 24, 2005, Central Lincoln informed Charter that
Central Lincoln will not process any permits submitted by Charter unless Charter pays — in
advance — all the application fees relating to Charter’s then-pending permit applications. (A
copy of the June 24, 2005 letter is attached hereto as Exhibit 13). Central Lincoln’s letter asserts
that the application fees will be in an amount equal to approximately $20,000.

After June 24, 2005, Central Lincoln has subsequently continued to refuse to

process any permit application, or permit Charter to perform any work on its facilities attached to
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Central Lincoln poles unless and until Charter succumbs to Central Lincoln’s monetary
demands. (Antonovich Decl. 9 13). Moreover, Central Lincoln has never provided Charter with
an exact amount of money that Central Lincoln demands, nor has Central Lincoln ever provided
Charter with any detail regarding what alleged permit processing fees would be covered by the

demanded $20,000.

C. Central Lincoln’s Current Refusal To Process Permits Or Allow Needed
Maintenance Work

Charter currently has two pole-related projects that it seeks to complete, involving
Central Lincoln-owned poles. Those applications relate to a significant plant replacement
project, plant upgrades, and general day-to-day operational issues, including transfer of lines in
order to accommodate poles moved by Central Lincoln. Central Lincoln, however, since at least
June 2005, has refused to process any permit application submitted by Charter for any work.
Central Lincoln is therefore prohibiting Charter from undertaking necessary construction and as
a result affecting Charter’s ability to do business and subjecting Charter to potential liabilities.

Charter has attempted to resolve these issues with Central Lincoln without
recourse to the Commission, with formal communication as recently as late October 2005.
Central Lincoln has not been willing to compromise and further attempts at informal resolution

would be futile.

D. Central Lincoln Is Preventing Repair Of Potentially Significant Safety Issues
In The Yachats Area

Coaxial cable and fiber optic cable lines are not directly attached to utility poles.
Rather, a bare steel “strand” line is attached to the poles, and the fiber optic or coaxial cable lines
are then lashed to the strand. If the strand strength is compromised, the attached lines may fall.

One of the outstanding projects that Charter has pending with Central Lincoln is in the Yachats,
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Oregon area. The Yachats project involves 1,482 of Central Lincoln’s poles. (Declaration of
Gary Lee 4 5). Due to environmental conditions in the Yachats area, the strand that is holding
Charter’s lines has become prematurely corroded and weakened. (Lee Decl. § 7). Replacing the
strand in the Yachats area presents a safety issue that Charter seeks to address promptly. (Lee
Decl. 9] 7-8).

In order to undertake the Yachats area project, Charter submitted 254 applications
to Central Lincoln between June 1, 2005 and November 4, 2005. (Lee Decl. 9§ 6). However,

Central Lincoln refuses to approve Charter’s applications and allow Charter to do the work.

E. Central Lincoln Is Preventing Charter From Performing Plant Upgrades

The second major project that Charter has outstanding with Central Lincoln is
from Yaquina Heights to Ona Curves and involves 186 Central Lincoln poles. (Lee Decl. § 5).
Charter has submitted 72 new permit applications in its attempt to obtain approval for the
Yaquina Heights to Ona Curves project. (Lee Decl. § 12). The Yaquina Heights to Ona Curves
attachments are necessary for Charter to complete an upgrade of its cable television system in the
area. (Lee Decl. § 12). The construction work to be done by Charter in the Yaquina Heights to
Ona Curves area will involve overlashing of 108-count fiber optic lines, which are approximately
5/8 inch in diameter, to existing Charter facilities. Overlashing of facilities does not involve a
new attachment to the pole, and it is not reasonable or consistent with industry practice
nationwide to require new permits for overlashing. (Lee Decl. § 13; Amendment of Rules and
Policies Governing Pole Attachments, In the Matter of Implementation of Section 703(e) of The
Telecommunications Act of 1996, 16 FCC Rcd.12103 at § 75 (rel. May 25, 2001) (stating “We
affirm our policy that . . . the host attaching entity [is not required to] obtain additional approval
or consent of the utility for overlashing other than the approval obtained for the host

attachment”)).
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As aresult of Central Lincoln’s refusal to process Charter’s permit applications,
Charter is also not able to perform any new customer connections in the portions of its region in

Oregon where Charter must use Central Lincoln poles.

F. Central Lincoln Is Prohibiting Charter From Moving Its Facilities Along
With A Pole Transfer Done Solely For Central Lincoln

In June 2005, Central Lincoln installed approximately 17 new poles along
Highway 101 in South Beach, Oregon, in most cases approximately 10 feet from the 17
corresponding existing poles, and transferred its lines to the new poles. (Lee Decl. 9 14).
Entities other than Charter have been permitted to transfer their facilities to the new poles as
well. (Lee Decl. § 14). That pole change was entirely for Central Lincoln’s benefit. (Lee Decl.
9 14). Charter had fully authorized, permitted attachments to the existing poles. (Lee Decl.
14).

Contrary to the Agreement, and in an unjust and unreasonable term of access,
Central Lincoln has refused to allow Charter to transfer its facilities from the existing poles to the
new poles unless and until Charter accedes to Central Lincoln’s unlawful fee demands. (See Lee
Decl. 4 15). Indeed, on November 22, 2005, Charter was informed by Central Lincoln that until
Charter paid all permit application fees demanded by Central Lincoln, Central Lincoln would
consider Charter’s existing attachments to the old poles — which were fully permitted and
authorized — to be unauthorized attachments, and that Central Lincoln would begin assessing
unauthorized attachment sanctions on the poles “beginning next week.” (A copy of the

November 22, 2005 e-mail from Denise Estep to Peter Kalnins is attached hereto as Exhibit 14).
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In addition, Central Lincoln has required Charter to file new pole permit
applications for the new poles, and seeks to impose application fees for those permits, as well as
the costs of transferring the facilities. Yet, the pole change was initiated by and for the benefit of
Central Lincoln. (Lee Decl. § 14, 16).

While Charter believes that under Section 2.1 of the Agreement it is not required
to apply for or obtain a new permit in order to transfer existing facilities to new poles in the
event of pole changes initiated by Central Lincoln, nonetheless, between June 22 and June 29,
2005, Charter submitted permit applications materials required by Central Lincoln for approval
to move its facilities to the new poles along Highway 101 in South Beach. (Lee Decl. § 17).
Central Lincoln has not approved or otherwise processed Charter’s applications related to the

transfer, and therefore Charter has not moved its facilities. (Lee Decl. 9 17).

I1. ARGUMENT

In this case, Charter has simply refused to pay Central Lincoln a portion of fees
that were held unlawful by the Commission mere months ago. In apparent retaliation, Central
Lincoln has shut down all pole attachment activity, and is even threatening sanctions against
Charter for a situation that is purely of Central Lincoln’s making. The result of Central
Lincoln’s retaliatory behavior and disregard for the Commission’s rules and orders is that
Charter cannot repair plant that poses a potential threat to public safety, cannot upgrade plant to
provide new services and improved reliability to consumers, and cannot timely respond to
customer new service connection requests, among other things. While this case is pending, in
order to restore the status quo, protect public safety, promote the public’s interest in reliable

service,’ and prevent Charter from suffering irreparable harm, the Commission should grant

3 Some of Charter’s customers may be using their cable modem service to access a third-party
VoIP provider as a substitute for telephone service, and therefore may lose 911 service if
Charter’s services are interrupted.
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Charter a preliminary injunction, ordering Central Lincoln to immediately issue the permits
applied for by Charter and undertake any make ready work, if any, necessary to facilitate the
attachments.

In considering requests for preliminary injunction or similar interim relief, the
Commission has generally looked to Oregon Rule of Civil Procedure 79, which applies to the
Commission’s proceedings pursuant to OAR 860-011-0000(3). See, e.g., Rio Communications,
Inc. v. US West Communications, Inc., Order No. 99-349, 1999 Ore PUC Lexis 276 (May 24,
1999); Wah Chang v. Pacificorp, Order No. 01-185, 2001 Ore. PUC Lexis 119 (Feb. 21, 2001).
While the Commission has not identified a single formulation of a relevant standard, looking to
ORCP 79 for guidance, the Commission has identified two factors that apply: (1) whether the
moving party will be irreparably harmed if the relief is not granted, and (2) whether the moving
party is likely to prevail in its underlying complaint. Wah Chang, 2001 Ore. PUC Lexis 119 at
*7-8. Indeed, the Wah Chang formulation is the more strict of the formulations used by the
Commission. In contrast, in Rio Communications, the Commission looked only at the general
equities and whether the movant would “suffer injury” (as opposed to suffering “irreparable
injury”) absent the interim relief. 1999 Ore. PUC Lexis 276 at *8.

Ultimately, the Commission’s approach is consistent with the approach of the
Oregon courts. The Oregon Supreme Court has found that injunctive relief is dependent on the
facts and equities of a particular case, stating “[i]njunctive relief depends upon broad principles
of equity and may, in the discretion of the court, be granted or denied in accordance with the
justice and equity of the case. Courts balance the equities between the parties in determining
what, if any, relief to give.” Hickman v. Six Dimension Custom Homes, Inc., 543 P.2d 1043,
1045 (Or. 1975) (internal citations excluded).

Under any formulation of the elements, Charter should be granted the requested

interim relief in this case. Charter is substantially likely to succeed on the merits of its
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Complaint, which challenges rates, terms, and conditions that were held unlawful just months
ago. Absent the requested interim relief, Charter is likely to suffer irreparable harm. And the
equities and public interest in safety militate substantially in favor of allowing Charter to

undertake the pole attachments it seeks.

A. The Requested Interim Relief Is Necessary To Protect Public Safety

Central Lincoln’s unreasonable and retaliatory disregard for the Commission’s
rules is creating a potential risk to public safety that requires immediate remedy. In the Yachats,
Oregon area, the unique coastal environment has lead to premature corroding of the strand
holding Charter’s lines to Central Lincoln’s poles. (Lee Decl. § 7-8). Left unattended, the strand
could fail and break, which in turn could cause Charter’s coaxial cable and fiber optic lines to
fall, creating a potential public safety risk.

Indeed, the strand in the Yachats area has already failed in a number of cases,
particularly as a result of recent wind storms, and is in precarious condition in others. (Lee Decl.
99). Charter is concerned with the potential for injury and liability that is being caused by
Central Lincoln’s unwillingness to abide by the Commission’s rules and orders.

In order to remedy the strand degradation situation in Yachats, Charter must do a
full change out of all of its attachments in the area. In order to accomplish this, Charter has
submitted 254 permit applications to Central Lincoln, starting in June 2005. (Lee Decl.  6).
Charter is fully prepared to perform the work necessary, and is willing to work with Central
Lincoln on the logistical issues involved in processing such a large project in a prompt fashion,
including but not limited to paying for third party contractors to undertake make ready work for
Central Lincoln, if it is unable to process the load in a timely fashion. (Lee Decl. ] 6-10).

However, at this point, Central Lincoln simply refuses to grant the permits. Central Lincoln’s
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unjustified position is threatening public safety and placing Charter in a situation of potential

liability. This factor, alone, should be sufficient to merit grant of the interim relief.

B. Charter Is Likely To Succeed On The Merits

Central Lincoln’s pole attachment rates, terms and conditions are not new to the
Commission. Just a few months ago, the Commission addressed Central Lincoln’s pole
attachment contract and its rental rates and various fees, and in three separate orders repeatedly
confirmed that Central Lincoln’s rates, terms, and conditions of attachment were unreasonable
and unlawful. Central Lincoln People’s Util. Dist. v. Verizon Northwest, Inc., Order No. 05-042,
2005 Ore. PUC Lexis 36 (Jan. 19, 2005) (“Central Lincoln I’); Order No. 05-583, 2005 Ore.
PUC Lexis 241 (May 16, 2005) (“Central Lincoln II’); Order No. 05-981, 2005 Ore. PUC Lexis
446 (Sept. 7, 2005) (“Central Lincoln III”).

The rates, terms, and conditions that Charter challenges in this proceeding are, in
almost every instance, identical to those struck down by the Commission in the Central Lincoln
orders. For example, in Central Lincoln I, the Commission calculated the maximum lawful
annual rental rate, per foot, that Central Lincoln may charge based on its costs. That maximum
amount was $4.14 per foot. Central Lincoln I, 2005 Ore. PUC Lexis 36, at *36, Attachment A.
Because Central Lincoln’s pole costs are the same whether the attaching party is Verizon or
Charter, the formula results in the same amount, and the maximum annual rental Central Lincoln
can charge Charter is also $4.14. Yet, only three weeks after the Commission issued its January
19, 2005 Order, Central Lincoln sent Charter invoices seeking $9.93 per attachment. (Exh. 11).
Nothing has changed in the intervening months that would allow Central Lincoln to charge more
than double the maximum annual rate calculated by the Commission in January, and thus Charter

is likely to succeed on the merits.
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Similarly, in the Central Lincoln I order, the Commission explicitly held that
Central Lincoln may not charge “application fees” for processing permit applications. Central
Lincoln I, 2005 Ore. PUC Lexis 36, at *35-36. Yet, again, just weeks later, Central Lincoln was
already trying to charge Charter application fees for every permit application filed. (Exh. 11).
As a final example, the Commission also made clear that Central Lincoln could charge annual
rental only for the amount of useable space occupied, with a minimum presumption of one foot.
Central Lincoln I, 2005 Ore. PUC Lexis 36, at *33-35. However, Central Lincoln has
subsequently invoiced Charter for myriad “attachments” outside the one foot of useable space,
such as risers and anchor attachments. (Exh. 11).

These challenged requirements by Central Lincoln, and the others detailed in
Charter’s complaint, are blatant challenges to the Commission’s authority. There is no new fact,
rule, or statute that would change the outcome of the Commission’s holdings in the Central

Lincoln orders. Thus, Charter is likely to succeed on the merits of its claims.*

C. Without The Requested Interim Relief, Charter Will Suffer Irreparable
Harm

Under the plain language of ORCP 79 A(1)(a), absent the requested relief, Charter
will suffer harm. The strand in Yachats has already failed in a number of places. If the strand
fails and someone is injured, it may expose Charter to potentially significant liability. Of course,
the interest in public safety is an even greater concern. Under Wah Chang, Charter need only
demonstrate some potential for injury absent the injunction, which is clearly identified in this
case. However, even under the irreparable harm approach, Charter satisfies the requirement. For

example, under the radically broad indemnification provisions required by Central Lincoln in the

* Indeed, the issue preclusion doctrine prohibits Central Lincoln from re-litigating these same
issues before the Commission. Central Lincoln actually litigated these very issues less than a
year ago, and is therefore bound by the Commission’s holding against it. See, e.g., Nelson v.

Emerald People’s Utility Dist., 318 Or. 99, 104 (1993)
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Agreement, (Exh. 5, §§ 7.1, 7.2, 7.3), Charter may have no monetary recourse from Central
Lincoln to make it whole in the case of such a loss. That is the definition of irreparable harm.

In addition, because Central Lincoln will not allow Charter to correct the strand
issues in Yachats, Charter’s customers have lost cable service (and more will do so absent
corrective measures). Loss of service is a significant issue with cable television subscribers.
(Antonovich Decl. 4 14). Moreover, in the area served by these lines Charter faces substantial
competition from satellite-transmitted video services (also known as Direct Broadcast Satellite),
such as DirectTV. (Antonovich Decl. 9§ 14). Additional service interruptions will harm
Charter’s reputation with its subscribers.

It is well recognized that injuries to a company's competitive position and
customer goodwill are intangible and irreparable by monetary damages.” Accordingly, the
damage to Charter’s reputation and good will that will result from Central Lincoln’s actions will
be irreparable.

Central Lincoln’s refusal to allow Charter to perform the corrective measures in
Yachats may also cause the cable lines to become out of compliance with the National Electric
Safety Code (“NESC”). As a result, Charter could be held to be in violation of various
regulations, including the Commission’s Part 24 rules. A citation against Charter for being in
violation of the NESC could ultimately impact its ability to maintain its franchise in the County,

as well as having a detrimental effect on its relationship with other communities, as those local

* See, e.g., Cable TV Fund 14-A, Ltd. v. Property Owners Association Chesapeake Ranch
Estates, Inc., 706 F. Supp. 422 (D. Md. 1989); General Mills, Inc. v. Kellogg Co., 824 F.2d 622,
625 (8th Cir. 1987); Brennan Petroleum Prods. Co. v. Pasco Petroleum Co., 373 F. Supp. 1312,
1316 (D. Ariz. 1974); Interphoto Corp. v. Minolta Corp., 417 F.2d 621 (2d Cir. 1969);
Continental Cablevision of Cook County, Inc. v. Miller, 606 N.E.2d 587, 596 (Ill. App. Ct.
1992), appeal denied, 612 N.E.2d 512 (Ill. 1993); American Tel. and Tel. Co. v. Village of
Arlington Heights, 528 N.E.2d 1000, 1004 (Ill. App. Ct. 1988), appeal denied, 535 N.E.2d 398
(IL. 1988); Allied Mktg. Group, Inc. v. CDL Mktg., Inc., 878 F.2d 806, 810 (5th Cir. 1989);
Pipkin v. JVM Operating, L.C., No. 6:95¢v699, 1996 U.S. Dist. LEXIS 8592 at *20 (E.D. Tex.
June 17, 1996); Body Support Sys., Inc. v. Blue Ridge Tables, Inc, 934 F. Supp. 749, 757-58
(N.D. Miss. 1996) (citing Allied Marketing).
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authorities would learn that Charter had been found out of compliance with the NESC in the
Yachats area. The harm that will result to Charter’s regulatory relationships and reputation

caused by Central Lincoln’s unlawful actions is also immeasurable and irreparable.

D. The Balance Of Equities Tips Decidedly In Favor Of Charter

In comparison to the significant injury that will befall Charter absent the requested
interim relief, Central Lincoln faces no risk whatsoever. Charter will ultimately be permitted to
make the requested attachments regardless of the outcome of this dispute. The sole issue is
whether Charter will have to pay the unlawful fees demanded by Central Lincoln and whether
the Agreement must be reformed. If Charter were to lose on all of its Complaint counts, all that
would happen is that Charter would have to pay Central Lincoln’s fee demands. Charter would
still have access to Central Lincoln’s poles. Central Lincoln is not prohibiting Charter’s
proposed attachments based on safety or engineering issues. It appears to be purely retaliatory
for Charter’s exercise of its rights under law, and is solely a matter of whether, as a matter of
law, Central Lincoln is entitled to be paid its demanded fees or not. This lack of any potential

risk for Central Lincoln further militates in favor of granting the interim relief.

E. THE COMMISSION SHOULD ISSUE THE REQUESTED RELIEF,
ORDERING CENTRAL LINCOLN TO IMMEDIATELY ISSUE ALL
PENDING PERMITS AND UNDERTAKE NECESSARY MAKE READY

As explained above, Central Lincoln’s stubborn refusal to abide by the
Commission’s rules and its abuse of its monopoly control over essential facilities is threatening
Charter with irreparable harm, and more importantly, may be placing the public at risk of injury.
Accordingly, based on the foregoing, Charter respectfully submits that the Commission should
enter an order requiring Central Lincoln to issue the permits sought by all presently pending
applications within 10 days and to within 30 days thereafter initiate make ready, if any is
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necessary, on the first 500 poles to be identified by Charter as of the highest priority, with all

subsequent make ready to be performed based on a schedule to be agreed upon between Charter

and Central Lincoln. The Commission should also clarify in its Order that Central Lincoln must

undertake these actions without requiring any pre-payment by Charter or any payment of any

application-related fees by Charter.
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(202) 659-9750

(202) 452-0067 (fax)
sthompson@crblaw.com
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Communications Holding Company,
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10.

11.

12.

13.

14.

CHARTER MOTION FOR EMERGENCY INTERIM RELIEF
EXHIBIT LIST

December 26, 2001 Letter from Central Lincoln to Charter
June 26, 2002 Draft Agreement with cover letter from Central Lincoln to Charter
January 6, 2003 Letter from Peter Gintner

February 13, 2003 Letter from Peter Gintner

March 17, 2003 Pole Occupancy License Agreement

March 17, 2003 Cover Letter from Charter to Central Lincoln
2004 Central Lincoln Fee Schedule

August 26, 2004 Letter from Charter to Central Lincoln
October 5, 2004 Letter from Charter to Central Lincoln
December 21, 2004 Letter from Charter to Central Lincoln
February 8, 2005 Invoices from Central Lincoln to Charter
June 10, 2005 Letter from Charter to Central Lincoln

June 24, 2005 Letter from Central Lincoln to Charter

November 22, 2005 e-mail from Denise Estep of Central Lincoln to Peter Kalnins of
Charter
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General Office » 2129 North Coast Highway ¢ P.Q. Box 1128 ¢ Newport, OR 97366 * (341) 265-3211 -« FaX: (B41) 265-5208
December 26, 2001

Charter Communications
Regional Office

1175 East Main
Medford, Oregon 97504

This letter shall serve as official notice that Central Lincoln People’s Utility District is terminating

the Pole Attachment rental agreements with Charter Communications for the Newport, Florence

and Reedsport areas pursuant to paragraph 20 of the original agreements. The original

agreements were with TC| Cable Television with an effective date of March 10, 1986 (Newpart),

McCaw CableVision with an effective date of October 1, 1986 (Florence), and Falcon Cable

Systems Company with an effective date of November 1, 1989. The effective termination date
- will.be June 30, 2002.- e e - — - o s - . .

The District anticipates beginning negotiation of the new Joint Use Occupancy agreement with
Charter Communications during the first quarter of calendar year 2002. This agreement shall
become effective on July 1, 2002. ' '

Beginning January 1, 2002, all requests for attachment permits, with the exception of service
drops, as defined in OAR 860-034-0820 (3) (a) on Central Lincoln PUD owned pales will not be
processed or approved without a completed Engineering Load Data Information Form (see
attachmient). A completed Engineering Load Data Information Form will also be required for a
service drop within (7) seven days of installation. Please utilize NJUNS with member code
CLPUDA for all attachment requests. Mail or Fax completed Engineering Load Data Information
Form to:

Central Lincoin PUD

Attn: Pole Attachment Administrator
PO Box 1126

Newport, Oregon 97365

Fax # 541.5742100 ~— -~ - : - —m e e —
Attn: Pole Attachment Administrator : :

Questions regarding the termination notice should be forwarded to: Central Lincoln PUD
' Attn: Michael Wilson P.E.
PO Box 1126
Newport, Oregon 87365
541.574.2065

Sincerely,
Paul Davies

General Manager

NSRSl SERVING LINCOLN * LANE « DOUGLAS ¢ COOS COUNTIES ON THE OREGON éOAST . 22002
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June 27, 2002

Charter Communications =~ E ' SN
203 SE Park Plaza Dr., Suite 290
Vancouver, WA 98684

Aftn: Joel Godson. - |
' CERTIFIED MAILf 7099 3400 0017 5666 6311
Dear Mr. Godson:

As indicated in previous carrespondence sent to your company on December 26,
2001, the District will terminate the existing General Agreement for Joint Use of
Poles on June 30, 2002. Enclosed please find two new Pole Occupancy
License Agreements for your signature, along with cne copy of the Exhibits A, B,
C, D, and E. | would fike to have the signed Joint Pole Agreement sent back by
August 30, 2002. ' ‘

Please sign both of the Agreelments and return to me. | will return a fully
executed copy to you for your records after our General Manager has signed the
Agreement. ' : ' ‘

We will also need for your company to furnish the foliowing:

1. Certificate of Insurance as defined in Section 8 of the Agreement.
2. Cash Deposit or Performance Bond as defined in Section 9 of the
Agreement. o - :

If you have any queétidns, please call me. at (541)574-2065, or Denise Estep,
Joint Pole Administrator at (541 )574-2011. .

Sincerely,

. Michael L. Wilson, PE :
Chief Engineer & Systems Operations Manager

Enclosures AN




'POLE OCCUPANCY'LI__CENSE AGREEMENT

DATE: | 2002

~ PARTIES: |
S (“Licensee™) -

Central Lincoln People’s Utility District, =
(“District”) R -

an Oregon people’s utility dist.rict
2129 North Coast Hwy. -
Newport, OR 97365

RECITALS:

A | Licensee desires access to District’s pole, ducts, conduits and rights-of-way within
the District’s distribution area. S , o '

B.  District is willing to license under certain conditions, on a revocable, non-exclusive

license basis, to the extent it may lawfully do so, the placement of Licensee’s attachments

on District’'s poles, ducts, conduits and rights-of-way where reasonably available in its
_ distribution area. ' -

NOW, THEREFORE, in coné.ideratid_h of the mufual coveﬁanjts, ferms and conditidns :
herein containé_ed, the parties do mutually covenant and agree as follows:

SECTION 1. DEFINITIONS

Definitions in General. Except as the context otherwise requires, the terms
defined in this License Agreement shall, as used herein, have the meanings set forth in
Section 1.1 through 1.15. '

11 Attachment. The term “Attachment” means any wire or cable for the.
transmission. of intelligence by telegraph, -telephone or_ television - (including . cable
television), light waves or other phenomena, or for the transmission of electric power, and -
any related device, apparatus, or auxiliary equipment, installed individually upon any
portion of a pole or in any telegraph, telephone, electrical, cable television or
communications right of way, duct, conduit, manhole or hand hole or other similar facility or
facilities owned or controlled, in whole or in part, by the District. :

1.2  Attachment Project. The term “Attachme?‘lf_Project" refers to any addition,

modification or removal of any electric supply line, signal line, device, apparatus,
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equipment, or structural member t_hat materially changes the cléarance, ‘mechanical, |
~ structural, or electrical characteristics of the joint use pole installation. ' '

1.3 Attachment Maintenance Project. The term “Attachment Maintenance
Project” refers to the replacement or maintenance of existing -attachments that do not
- modify the installation or location, change pole loading characteristics or clearances, or
affect other joint-pole users. o : '

1.4 Bootleg. The term “Booﬂeg” refers to the occupancy of an attachmenton a
" pole, joint use pole or on a messenger cable attached to a pole-or joint use pole withouta

valid occupancy permit. A Service Drop will be considered a Bootleg if District has not
received a Service Drop Application within seven (7) days of occupancy.

1.5 Facilities. The term “Facility” and “Facilities” refer to any pfoper_ty or
equipment utilized in the provision of services by Licensee or District. ' '

1.6 _Foreigh Joint Pole. The term “Foreign Joint Pole” refers to-a utility pole -
owned and maintained by a utility other than the District, which may be occupied with
District attachments. ‘ ’

1.7 Joint Pole. The term “Joint -Pole” refers to a utility pole owned and
~ maintained by the District and occupied with attachments of other electric and telephone
utilities, cable television companies, fiber optic companies, government agencies, or other
private companies-and individuals. o . ' : '

- 1.8 Licensee’s Equipment. The term “Licensee’s Equipment” refers to those
‘cables, wires, and appliances together with associated messenger cables, guy wires,
anchors, and other appurtenances to be used in the normal course of providing telephone,
utility-and/or communication service to Licensee’s customers. S

1.9 | Make-Ready. The term “Make-Ready” refers to _engiheering a_rid_/o[
“construction work required to modify or replace an existing. pole or joint pole to renderit
“suitable for an additional or modified attachment or occupancy. ' '

140  NESC. The term “NESC” refers to the National Electric Safety Code.

1.11 NJUNS. The term “NJUNS" refers to the National Joint Utilities Notification
System, an electronic interriet program (www.njuns.com) for attachment permit application

to a joint pole, attachment removal from a joint pole, attachmerit relocation on a joint pole
~and attachment transfer to & replacement joint pole.- | SRR | |

1.12 Pole. The term “Pole"’r’éfér's toa utility pole owned and maintained and
occupied- by the District. ' S -

1.13 Senior Attachment. The term “Senior Attachment” refers to the attachment
of a joint pole with the earliest current valid permit date. o ' '
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1 14 Transmussuon Pole. The terrn “Transmission Pole” refers to a Utlllty pole
owned, maintained, and occupied by the Dnstnct with a transmnssnon electrical cnrcurt wnth
llne to Ilne voltage of 69 or 115 KV. "

1. 15 TransmlssmnlDlstnbutlon Pole. The term “Transmlssmn/Dlstnbutlon Pole”
referstoa utility pole owned, maintained, and occupied by the District with a transmission’
“electrical circuit with line to line voltage of 69 or 115 KV and one or more distribution
* electrical circuits wrth line to line voltage of 12. 47KV

SECTION 2. GENERAL AGREEMENT

21 -Permits. Subject to the terms and condltlons set forth in this License
Agreement District shall issue to Licensee one or more permits authonzmg Llcensee to
make attachments to specifi ed poles owned or controlled by District. District may deny a
permit application if District determines in its sole judgment that the pole space specﬁ~ cally
requested by Licensee is needed to meet District's present or future requirements, or is
Licensed by District to another Licensee, or is otherwise unavailable based on englneenng;
or other valid concerns. Nothing contained in this Agreement, or any permit issued .
pursuant to this Agreement, shall be construed to compel the District to maintain any of its
poles for a penod longer than is necessary for District's service requnrements

2 2  Specific Permits Reqmred Except for service drops pursuant to Sectlon
3.1.5 and Attachment Maintenance Projects as defined in Section 1.3, the Licenseeé shall
have no right pursuant to this Agreement to attach to any pole of the District untll a specuﬁc
permit has been granted as to that. pole for each attachment. Licensee shall be subject to
_ sanctions pursuant to Section 10. 5 for any attachment by Licenseetoa pole owned by the
- District without a permit. '

2.3 D|str|but|on Area. The distribution area covered by this Agreement shall be
those portions of L|ncoln Lane Douglas and Coos Countles State of Oregon as served
by th' f'-llstrlct | :

2, 4 Forelgn Jomt Poles District does not own some of the joint poles for which
permrts are sought from the District under this Agreement and that such joint poles that the
District-has in use may be owned by others Licensee understands and agrees that it is

_requiredto make appropriate agreements for permlts licenses, or other written consent for
Licensee’s use of a foreign joint pole ‘with owrier(s) of such foreign joint pole provuded'_
further, that Licensee hereby agrees to be responsible for obtaining the appropriate
permission from all owner(s) and Licensee further agrees to hold harmless and indemnify
the District herein from any claims or damages alleged against District by reason of the

failure of Licensee to secure or obtain the appropriate perrmssron license, or permnt from
any. owner(s) of such forelgn joint poles :

2.5 DlstrlctILlcensee Relatlonshlp No use, \h\owever extended,; of any of the .
poles under this Agreement shall create or vest in Llcensee any ownership or property:
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rights herein, but Licensee’s rights therein shall be and remain a mere license, which, asto -
any particular pole or poles, may be terminated at any time by the District pursuant to
Section 10.3. Licensee understands and agrees that the permit rights granted herein and
the specific permits granted pursuant to this Agreement are non-exclusive and revocable,
"and that District may grant attachment rights to other parties for the use of the same poles
.. for which Licensee has specific attachment permits; provided, however, that pole
- attachment rights subsequently granted by District to other private parties pursuant to.
“licenses, permits and/or rental agreements shall not limit or interfere with any prior
attachment rights granted to Licensee hereunder.. In all cases, the Senior Attachment shall
have priority over subsequent attachments. ' - '

2.6 Primary Use of Poles. Licensee understands and agrees that the District's
poles are used and are to continue to be used primarily for the District’'s purposes;
- therefore, the Licensee’s use will be a secondary use and that this Agreement is made and
" all permits granted hereundér are granted as an accommodation to the Licensee.
Attachment requests to District Transmission/Distribution Poles shall be governed by this

Agreement with the exception that all engineering, inspections and make-ready work shalll
be-charged by actual cost. Attachment requests to District Transmission Poles shall be by
separate 'ag_reer_'nent’ and at the s_.qle discretiqn of_“fth’e. Di_strict_. ’ ' '

. 2.7 Prohibited Equipment. Under no circumstances shall a permit be granted
hereunder for the attachment of any equipmeént that is intended to either transmit or receive
“any radio frequency licensable by the FCC. Such prohibition shall include both direct
_attachments to the District's poles and the placement of antennae between pole spans,
utilizing existing attachments. However, nothing in this Agreement shall prevent the District
from authorizing the attachment of such equipment to District poles, or any other District
facilities, under a separate agreement containing terms and conditions for such
attachments which are acceptable to the District in its sole discretion. - |

SECTION 3. PROCEDURES AND COSTS -

© 34 Application Forms. To apply for a permit under this Agreement, Licensee
shall submit to District a signed copy of an Application for Pole Attachment, a copy of which
is attached as Exhibit “A”, or electronic application using NJUNS. Licensee shall also
submit to District a signed copy of the Joint Occupant Load Data information Form, a copy
of which is attached as Exhibit “A”. The Application for Pole Attachment and. Joint

Occupant Load Data Information Form may be revised from time to time in the sole

discretion of the District. Licensee may cancel a permit under this Agreement pursuant to
Section 103.1. s B A

. 3.1.1 Required Information. Each application for a permit under this Agreement
shall specify the District's Site Location Number (normally attached to the pole), physical .
location description of the pole or poles in which Licensee desires to make an attachment
and other identifying pole information; a description of Licensee's equipment which will be
attached to each pole, complete cable, wire, and equi\p\ment wind and tension loading
information, installation diagram of equipment placement in relation to District's facilities,
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and existing Licensee's attachment if any. Inconiplefe applications shalll be returned to the N
- Licensee without further consideration for a permit to attach. - o

3.1.2 Attachments per Application. Each iriitial application for a permit under this
Agreement shall have a maximum of 10 attachments located on 1 to 10 poles. Subsequent
application resulting from make-ready work rejections of an initial application shall be for 1

3.1.3 Large Attachment Projécts. Attachment projects involving a large numberof

poles and attachments shall require sixty (60) calendar days of advance notification and a
- project planning meeting between Licensee and District o determine scope of work, party
responsibility, time schedule, additional fee and chargeable costs before work begins on
~ processing attachment permits. The District shall make the sole determinatiori of what

constitutes a large attachment project. ' o T

'3.1.4 Application/Inspection Fee. An application fee in the amount set forth in
Exhibit “B” shall be billed for each attachment application. The District shall bill the
application fees monthly. Such application fee shall ‘cover the average costs of the
. preliminary survey described in Section 3.2 below and one (1) post constructiori inspection
of the completed attachment. Licensee agrees to pay for any and all subsequent
inspection(s) if the installation is not in compliance with any Section of this Agreement,

NESC, and/or OPUC policies in amount set forth in Exhibit “B". See Sectionv4.6-'re‘garding
annual review of application fees. - ' © T

3.1.5 NJUNS. . Use of the internet NJUNS program is the preferred method of
permit applications, notifications and transaction recording. If Licensee elects not to use
NJUNS, Licensee shall notify District in writing and agree to pay a written
- application/notification fee in the amount set forth in Exhibit “B”. See Section4.6 regarding

annual review of application fees.. -

-3.1.6 - Service Drop Exception. With respect to service drops only, District grants
Licensee preliminary permission for such occupancy to be made prior to the issuanceofa
permit;.provided further that such' preliminary permission shall be subject to subsequent
receiptof a properly completed:electronic: application using NJUNS or the Application-for
Pole Attachment; and receipt of a completed Joint Occupant Load Data Information Form.
Failure by Licensee to meet all requirements. for service drops will result in District revoking
preliminary permission for occupancy and shall be considered a bootleg attachment
subject to the Section 3.7. Upon receipt of the electronic application or written Application
for Pole Attachment and Joint Occupant Load Data Information Form from Licensee, the
_ District shall review the application pursuant to the procedure set forth in this Section 3. -

3.2 Preliminary Survey. Upon receipt of a written or electronic NJUNS

application, the Joint Occupant Load Data Information Form, application fee and location

map, the District shall conduct a preliminary survey of the pole(s) in question and, if the

- Licensee requests, with representatives of the Licensee. The preliminary survey shall
- . determine: o o | BN ’ o
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(a). - Whether such poles are available for the Licensee’s attachments;

(b)  Whether any rearrangement or other changes are necessary in the facilities

of the District or of other joint users of the pole or joint use pole in question to
accommodate Licensee’s proposed attachments; . _ '

(c) Whether any pole or joint use pole in question requires. strengthening, -
including.guying, anchoring, and/or stubbing; and : - L '
(d)  Whether any pole or joint use pole requires replacement by a taller or higher
strength class pole. - '

~ 3.3 ' Completion of Preliminary Survey. The District shall complete. the
preliminary survey and send either written or electronic notification using NJUNS, to the
Licensee within thirty (30) days after receipt of the complete attachment application,
engineering data information form, for attachment projects not determined to be large
attachment projects.

. 3.3.1 'Issue of Permit dh_Pl-'eIimvinary Survey. ,Disirict shall identify to Licensee as
to which of the pole(s) or joint use pole(s) in the application are available for Licensee’s
proposed attachment, including the location on the pole or joint use pole available for

Licensee’s proposed attachments. .

© 3.3.2 Rejection of Attachment on Preliminary Survey. District shall identify to
Licensee as to which of the pole(s) or joint use pole(s) in the application are not available
~ for Licensee's proposed attachment. An estimated make-ready cost will be noted for the
rejected poles. Rejected pole(s) will require a new individual attachment application in
order to proceed with the permitting process. o :

3.4 Make-Ready Work. District- final 'engineeriﬁg for make-ready work will
commence upon receipt of the re-application for pole attachment. ‘

- . 3.4.1 Licensee’s Engineering Review. Upon Licensee’s request, the District shall
permit the Licensee ta review the proposed work prints, together with available supporting
cost details, in.order for the Licenses to satisfy itself as to.the make-ready work proposed
and. the costs estimated by the. District.- The District may. consider any.reasonable
objections. or comments by the Licensee; provided, ‘however, that the District's decision
regarding the necessity and cost for any make-ready work remains.in the District’s sole
discretion. : : - S ' :

- 3.4.2 Costing. The District shall determine the -estimated costs of make-ready
work. The engineering-and/or construction work required to modify-or replace an existing
pole or joint pole to render it suitable for an additional or modified attachment or occupancy
shall include those items described in Sections 3.2(b), 3:2(c), and 3.2(d). The estimated
costs of make-ready work may include; but not be limited to, replacement costs of poles or
joint poles. Replacement costs shall include the total costs of the new pole, removal of the-
old pole, all transferring of the District's attachments from the old to the new pole, and such
other costs necessitated by the Licensee’s attachment less the salvage value and the costs
~of such portion of the new pole which represents space reserved for the use of the District
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- and any joint users greater than that provided for on the old pole. Make-ready costs may
also include all materials, supplies, engineering, labor including overtime, board and
lodging where necessary to meet the Licensee’s requirements, supervision, contract
engineering services, transportation, travel time, taxes, general overhead, appropriate
loadings for such items as pension accruals, social security taxes, vacations, holidays,
sickness, workman’s compensation, and any other accounts under the uniform system of
accounts applicable to District as prescribed by the Federal Energy Regulatory
Commission. District shall utilize standard construction unit costs, where applicable and

amended from time to time, as set forth in the attached Exhibit “B"',

343 Confirmation by Licensee. Within thirty (30) days after the District notifies
the Licensee of the contemplated make-ready work and the estimated make-ready work
cost, Licensee shall confirm with a written notice or an electronic notice using NJUNS its
decision to proceed with the make-ready work. In the.event Licensee does not confirm
with a written or electronic notice using NJUNS within thirty (30).days, its application.
pursuant to Section 3.1 shall be deemed withdrawn and the application fee provided in .
Section 3.1.3 shall not be refunded. Licensee shall also be responsible for payment to the
District of the costs of determining the make-ready work costs; provided, however, that

such costs shall not be duplicated.

~~3.4.4 Advance Payment of Estimated Costs. In the event Licensee confirms its,
application, Licensee shall pay to District in advance the full amount of the make-ready
work costs as estimated by the District, or by mutual agreement District will bill Licensee
upon completion of make-ready work. In the event Licensee fails to make, advance
payments within ten (10).days of confirmation pursuant to Section 3.4.3, the District shall
be under no further obligation to perform or continue any make-ready work. In no event
shall Licenseée commence any construction or attempt to attach its facilities to the District's
poles until Licensee has paid to District the costs of all make-ready work, and District has
authorized and notified electronically using NJUNS that Licensee can proceed. ’

.3:4.5 Pole Strength, Space or Availability. In the event existing poles,of District
t available for attachment by Licensee pursuant to Section 2.4 of this Agreement, or
if| shall not have poles or pole facilities sufficient to fulfill Licensee’s requirements for
the attachment of Licensee’s equipment, Licensee shall notify District in writing of its need
for such pole facilities and grant District a right of first refusal to determine whether it
wishes to provide pole facilities in such locations and in such. manner as will fulfilf the
Licensee’s requirements. If District elects to-exercise its right of first refusal fo provide pole

facilities for Licensee, District shall, at Licensee’s expense, erect pole facilities. in such
locations and in such a manner as to reasonably meet the service requirements .of both
Licensee and District. If other Licensees request occupancy space on said pole within a
sixty (60) month period from the setting month, the District shall collect a prorated.share of
the setting fee and reimburse Licenses the prorated share. District's right of first refusal
does not obligate District to provide pole space nor to grant Licensee permission to use
any particular pole. District understands and agrees that if it declines to grant a permit to
Licensee to attach to an existing District pole, or to provide new pole facilities sufficient to
meet Licensee’s requirements, Licensee shall have the right to make any other
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. deficiencies and charge the licensee for its costs.

arrangements it deems reasonably appropriate to provide for its equipment at the location
‘desired; provided, however, that Licensee’s pole plant or alternative arrangements for its
facilities shall not unreasonably interfere with the existing poles and facilities of District. In
no case shall Licensee place a pole in line with the District’s pole line. R

" 3.4.6 lIssuance of Permit. If Licensee’s application for a pole attachment 'is
approved, and all required make-ready work completed, District will execute andreturn a
permit to Licensee, as appropriate, authorizing Licensee to attach or place the specified
facilities on District's poles. : ' o

'3.4.7 Final Billing Payment. Upon c_ombletion of make-ready work, Licensee will
be billed the difference between the actuial make-ready work less the advance payment.
Licensee agrees to pay to District within thirty (30) days of the date of the final bill.

3.5 Subsequent Modifications 'of Licensee’s Attachmen’ts. Licensee
acknowledges that, from time to time, it may be necessary or desirable for District to
change out poles, relocate, reconstruct, or rearrange facilities contained therein or

" connected thereto and that such change may be necessitated by District’s business needs
and that it is clear the bensficiary of such rearrangements is District. In these instances,
Licensee agrees that Licensee will, upon District's request, and at Licensee's expense,
‘participate with District (and other Licensees) in .the relocation, reconstruction, ‘or
modification -of District's poles or facilities ‘rearrangement. Licensee shall make all
rearrangements of its facilities within such a period of time as is jointly deemed reasonable
by the parties based on the amount of rearrangements necessary. If Licensee fails to make .

the required rearrangements within the time requested and prescribed or within such
extended periods of time as may granted by District in writing, District may perform such.
rearrangements with written notice to Licensee, and Licensee shall reimburse District for
~ actual costs and expenses incurred by District in connection with the rearrangement of
Licensee’s facilities. - , S : ’ ‘ A

3.6 = Emergency Repairs and Pole Replacements. In general, Licensee shall be
responsible for making emergency: repairs-to its ‘own facilities and for formulating
appropriate plans and practices which will enable it to make such emergency repairs.
Disttict shall be under no obligation to perform any repair or service restoration work of any

kind with respect to Licensee’s facilities. District may, atits option, correct any attachment

37 Unauthorized Pole Attachment - Penalty. In the event Licensee occupies a.
District pole with an attachment without a specific attachment permit for such attachment,
Licensee shall have a bootleg attachment in non-compliance for the attachmenit permit and:
be subject to sanctions and penalties pursuant to Section 10.5. : -

. 3.8 - Cost Allocation Among Multiple Applications. When applications to
occupy the same pole have been received from two or more prospective Licensees,
including Licensee, before permits are granted, applicable make—ready costs shall be pro-
rated equitably among such simultaneously attaching ocquants.' Each occupant, including -
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-'Llcensee shall be responS|bIe for an addltlonal rnspectlon cost on its lndrvrdual
attachments. :

SECTION 4. RENTALS ; CHARGES, AND RATES

4.1 ' Pole Rental Amount. Each permrt issued pursuant to this Agreement shall

be subject to an annual attachment or occupancy fee as set forth in the attached Exhrblt _ |

“B” . .

4.2 Payment. Annual billings shall be rendered on February 1% of. each year.
Rental bills shall be considered delmquent if payment is not received in full wrthln thrrty (30)
days of the billing date. - :

“4.3  Annual Rental Method of Computatron The amount of annual payment
due shall be determined by District based upon the total number of attachments, service
~ ‘drop attachments, equipment attachments, anchor attachments ‘and riser attachments :
permrts on poles as of December 31% prior to the February (b bllllng date

4. 4 Annual Attachment Rental Fee Revnew District shall annually review the
attachment rental fees in Exhibit “B” by June 30" of each year. Notice shall be sent to
- Licensee with a revised Exhibit “B” reflecting any’ increase or decreasé in the attachment
rental fees. Any annual increase or decrease in fees shall take effect on'the date specified
in said notice. The letter of notification shall be incorporated in, and governed by termis and
conditions of this Agreement. If such changes are not acceptable to Licensee, Licensee
may drspute the revised attachment fee amount. The amount i in drspute shall be placed'
into escrow by Licensee untrl the disputed amount i is resolved ‘

4.5 Late Payment Penalty. A late payment penalty fee ir an amount set forth |n

‘the attached Exhibit- “B” shall be added on the unpaid amount past due’ under this
Agreement :

4.6 _Appllcatron Fee Revrew Dlstnct shall annually review the Fee Schedule in
: Exhlbrt “B” and provide atleast six (6) months written niotice fo Licensée of any increase or
decrease in fees with a revised Exhibit “B”. The letter of notifi ication shall be mcorporated

in, and governed by tenns and condrtlons of this Agreement

41 Mlscellaneous Charges. Licensee shall: pay, in addition to the charges
specified in this Section, all costs incurred by Dlstnct in connection with any work_
performed by the District pursuant to this Agreement in order to provrde ormaintain space
on any poles for the Licensee’s attachments, and any other costs incurred by the District
- arising out of this Agreement. Licensee shall be responsible for any consent, permits,
taxes, licenses or other requirements and charges that may be imposed upon District by
reason of this Agreement and to pay all such taxes, fees, charges and expenses as may .
be imposed upon Drstnct as a result of this Agreement. ' '
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SECTION 5. OPERATIONS AND MAINTENANCE

: 51 Permission from Other Authority. Licensee shall be responsible for
~ obtaining any building licenses, permits, authorizations or certificates from governmental-
authorities necessary to construct, operate, maintain and remove its facilities on public or
private property. Licensee shall not attach or place its facilities to or on District’s poles
located on any property’ for which_it or District has not. first obtained all required
authorizations. District shall have the right to request evidence that all appropriate
authorizations have been obtained. All facilities owned by Licensee on District’s poles,
anchors, or guys must serve a lawful purpose and the uses made of Licensee’s facilities
- must comply,with all applicable federal, state, and local laws and with all federal, state, and
- local regulatory rules, regulations, and requirements. In this regard, Licensee shall not
utilize any facilities occupying or attached.to District's poles for the purpose of providing
any services which it is not authorized by law to provide or for the purpose of enablingany

other person or entity to provide any such services. : _ N S
5.1.1 Existing . Easements. Licensee understands that District's existing
easements do not include the facilities and attachments of Licensee. Licensee shall secure

the necessary easements for the facilities and attachments .pf the Licensee.

o 512 FUt-ijill:'ef_Ea's,émenté.. |n,;the,eyent.‘Di_Strict elects to procure easement rights
for its poles and facilities, DistriCt shall only seek the rights that cover District's poles.and

facilities..

- 5.2 Construction, Attaching, and Placing Facilities. Licensee shall be
responsible for. constructing its own facilities and attaching those facilities to District’s poles
at Licensee’s sole cost and expense. Licensee shall be solely responsible for paying all
persons and entities who provide materials, labor, access to real or personal property, or

other goods and services in connection with the construction and placement of Licensee’s.

facilities and for directing the activities of all persons acting on Licensee's behalf while they
are physically present on District’s pole, or in the vicinity of District's poles. Licensee shall
not permit any mechanic’s lien, materialman’s lien, or any other lien, claim, or security
 interest to attach or encumber any. of District's real or personal property at any time.. .-

53 Specifications and Standards. Licensee shall construct, attach, place and.
maintain its facilities in compliance with all requirements and specifications set forth in this
Agreement, the statutes of the State of Oregon, the current NESC and its amendments,
and with the Construction Standards.and Specifications For Joint. Use Attachments set
forth in the attached Exhibit. “D”, which may be revised from time to time in the sole

“discretion of the District. L . o

54 Ma‘in_tehanrc,ef_'D_.Ut'iés. Licensee shall maintain its fécilitiés in a@fdanc"éwith_-
the provisions of this Agreement at Licensee’s sole cost and expense. When maintaining
the facilities, the provisions of Sections 5.2 and 5.3 shall apply. ' :

5.5 Modifications - District Permission Re uj\red_. Permits are for the speciﬁé .
equipment, facilities and location specified in the original application. Any subsequent
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modification in the nature or location of the attachment specified on the permit (including
but.not limited to over-lashing or otherwise adding additional cable loading to the original
attachment) shall require the Licensee to request modification to the existing permit or to

“apply for a separate permit for such additional attachment. Unauthorized modifications in
the nature or location of attachments shall be considered a bootleg attachment and subject
to the provisions of Sections 3.7 and 5.10. R -

5.6 - Inspection. District shall have the right to make periodic or spotinspections
at any time of any part of Licensee's facilities attached to District’s poles, anchors, or guys
for the limited purpose of determining whether Licensee’s facilities are in compliance with
- the terms of this Agreemeént and permits hereunder: provided, that such inspections ‘are
" non-invasive. Inspections may be made pursuant to the Inspection Form, a copy of which
is attached as Exhibit “A”. Such inspections shall be conducted at Licensee's expense.,
“Neither the act of inspection by District of Licensee’s facilities ‘nor any failure to inspect
such facilities shall operate to impose on District any liability of any kind whatsoever or to
relieve Licensee of any responsibility, obligations, or liability under this Agreement. -

5.7 ‘Maintenance Rights. District reserves the right to maiintain its poles and to
operate its facilities thereon in such manner as will best enable them to fulfill its public
service requirements, = . . R B ' o c

5.8 Time for Removal. ~ Whenever Licensee is - required to 're'move its
attachments from any poles, such removal shall be made in accordance with Section 10.4. .

. 58  Transfer of Attachments. The District, in the course of replacement or
removal of joint poles shall notify Licensee, in writing or electronically using NJUNS, of the
District's anticipated schedule of work and required last attachment transfer date fifteen

(15) calendar days prior to-the performance of the work. Licensee, upon receipt of the
anticipated work schedule, may elect to contact District’s local operations office and
attemipt to coordinate the work: District is not required to provide exact time schedules, but
to the' extent such information is available to the District, shall make reasonable &fforts to

provide the Licensee with-informiation: regarding crew assignments. The District reserves
the right to change such schedule, but shall make a réasonable attempt to notify Licensee
of such changes. District is under no obligation to coordinate such work with Licensee with
the exception of work sites that require all entities involved to coordinate the work for the
purpose of safety of the crews and public. In the event the Licensee is able to coordinate
the transfer of Licensee’s facilities during the course of the work simultaneously being
performed by the District, Licensee shall perform such work in a timeé and marnner soas to
permit District to remove original pole(s) during the course of District's work. District shall
not be required to remain at a work site longer than thirty (30) minutes to allow Licensee to
complete its work such that the District performs removal of original pole(s).

591 SetPole Notification. District shall provide written notification o‘r_'élgf‘c‘irr_t_)nib
- notification using NJUNS to the Licensee of the completion date of District's set new

transfer pole(s) work. District agrees that Licensee shall-have thiity (30) days following
such notice by District in which to transfer its attachments: provided, however, that said
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time period may be shortened in the event of a bona fide emergency situation: requmng
prompt action. Upon notice to Licensee, District shall have the option to transfer Licensee’s

: attachments at its sole discretion and charge Licensee a transfer fee as set forth in Exhlbrt
“BH )

5.9.2 Failure to Transfer. In the event Licensee fails to tr_ansfer its -attachment or

" attachments to the new pole by the required transfer date or thirty (30) days following set

pole notification, and has not notified the District in writing or electronically using NJUNS.

‘with an acceptable transfer date Licensee shall be in noncompliance with this Agreement

and the attachment permit for the pole will be terminated. -Licensee will be subject to
_ sanctlons and actual cost accrued by District as set forth in Exhlblt “C.

5, 10 Crossmg Facllltles Except for servrce drops Llcensee s conductor orwire

 facilities that cross or intersect District facilities may be required, at Llcensee s expense to

'be attached toa jomt pole at the: sole discretion of the District.

, 5.11 Loadmg Method Llcensee S facrlrtles shall be constructed to NESC Medlum
Loading District Grade “C” specifications unless special conditions or locations, at District's
sole discretion, require Grade “B” or Extreme Wind loadings. Loading parameters-are-
outlined in Exhibit “D". Licensee poIe loading calculations W|ll be required before an
attachment permit is processed pursuant to Section 3.

5. 12 Balance Pole Moment Loadmg Llcensee shall provide, install and malntam,
anchors and guys to insure a balanced pole loading moment. Maximum allowed non-wind

load moment at the base of the pole per attachment will -be one-thousand (1 000) foot
pounds. -

5 12.1Use of Dlstrlct’s Anchors Where the anchor requrrements of the Llcenseez
and Dlstrrct coincide with respect to certam poles the strains of Licensee’s equipment : and
of District's equipment on said poles may be held by the same anchors. If District
determines that District's anchor has sufficient holding capacity and attachment.space to
accommodate Licensee's.guys, Llcensee -may, atits. optlon and expense ‘utilize: Dlstrlct’

anchor See. Exhlblt “B” for anchor attachment fee. . o -

5 12 2 Anchor Replacement In those cases where exrstlng DlStl'lCt owned anchors. '
are madequate to .hold Licensee’s. strains and separate -anchors are not desired by
Licensee, District shali replace existing anchors with adequate anchors at the expense of

the Licensee, and Llcensee shall relmburse the District in. accordance with Sectlon 3and

 Exhibit “B”. -

'5.13 |dent|t' catron Taggmg In the event any appllcable federal state or local :
laws, regulatory rules, regulations, or requirements require the identification tagging of
poles during the course of this Agreement, Licensee shall accept the means chosen by
District to comply with identification tagging requ1rements Licensee also agrees to provide
Dlstrlct wnth the location of all poles requiring. |dent|f' catlgn tagglng used by Licensee, or.if
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colors™ are’ used'-for‘ identification tagging, install’ the -identification tagging on " its |
attachments. - S . ST

SECTION 6. SAFETY, NESC, OPUC

- 6.1 New Installations. District shall' have the right to inspect each new
installation of Licensee’s attachments upon and in the vicinity of such poles and to make
-periodic inspections of Licensee’s attachments as it deems necessary. District reserves
the'right to charge Licensee for the expense of any field inspections, including inspections
for make-ready work, inspections during installation of Licensee’s attachments, inspections:
after construction, and any further periodic inspections deemed necessary by District. Any
inspections performed shall in no way relieve Licensee of any responsibility, obligation;or

liability assumed under this Agreement.

" 62 Licensee Practices. Licensee shall have written standard practices that
address construction standards and communication protocols to-be followed in attaching to
District's poles pursuant to the requirements in Section 5.3. The standards shall specify
any obligations*that exceed NESC regulations, address communication methods, and
- contain -contacts for' notifications, project plans, - authorizations and - compliance-
- certifications: These standards shall be made readily available to District upon twernity (20)
days written notice to Licensee: : Lo R e e

'6.3.. * Safety Violation. District shall provide Licensee written notice or electronic
notice using NJUNS of any violation of the Oregon Public Utility Commission'’s safety rules:
Upon notice of a safety violation, Licensee shaill either correct the violation within sixty (60)
days or submit a plan of correction within thirty (30) days of its receipt of notice. District -
may, at its option, correct any attachment deficiencies and charge the Licensee for its
costs. Licensee shall be subject to the sanctions contained in Section 10.5 for any safety
violation pursuant to this'Section. =~ - S ’ |

.~ .7 64 Vegetation Trim. Around Licensee’s Attachments and Facilities.
- Licensee agrees to' maintain a minimtim- distance from ‘vegetation of one (1) foot-during
normal- Orégon coast high wind:conditions. Failure to’ maintain minimum clearance will
result in Licensee non-compliance with the Agreement and Licensee agrees to accept full
liability and hold harmless the District in the event of pole damage or failure during any

weather condition. District may, atits sole option; trim vegetation that it deems hazardous

to the operations of the District or safety of the public that are located in the communication

space and charge the Licensee a prorated arinoun't"__fo_r its coSts'_.-" . o
SECTION 7. INDEMNITY; REPRESENTATIONS AND WARRANTIES

7.1 Indemnification. Licensee shall indemnify, protect and save harmiess.

- District, its directors, officers, employees and agents, District’s other Licensees, and Joint
User(s) from and against any and all claims; demands, causes of action, damages, and

- costs, including reasonable attorney’s fees through appeals incurred by District, District's
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other Licensee and joint user(s) as a result of acts by the Licensee, its employees, agents.
or contractors, including but not limited to the-cost of relocating pole(s), anchor(s), guy(s);
or conduit system(s) resulting from a loss of right-of-way or property owner consents and/or
the cost of defending those rights and/or consents. . - - IR

7.2 The Licensee shall indemnify, protect and save harmless District, its
 directors, officers, employees and agents, District’s other Licensees,-and joint user(s) from
. and against any and all claims, demands, causes of actions and costs, including
reasonable attorney’s fees through appeals for damages to property and injury or death to
persons, including but not limited to payments under any Worker’'s Compensation Law or
under any plan for employee’s disability and death benefits, caused by, arising from,
incident to, connected with or growing out of the erection, rearrangement, maintenance,
presence, use of, removal of Licensee’s attachments, or by their proximity to. the -
attachments of all parties attached to a pole, anchor, and/or guy, or placed in a conduit
system, or by any act or omission of the Licensee's employees, agents or contractors in
 the vicinity of District’s pole(s), anchor(s), guy(s) or conduit system(s).
‘ 7.3 - The Licensee shall indemnify, protect and save harmless District, its-,
directors, officers, employees and agents, District’s other Licensees, and joint user(s) from
and against any and all claims, demands, causes of actions and costs, including
reasonable attorney’s fees through appeals, which arise directly or .indirectly from the
construction and operation of Licensee’s facilities, including but not limited to taxes, special
charges by others, claims and demands for damages or loss from infringement of
copyrights, for libel and slander, for unauthorized use of television or radio broadcast
programs and other program material, and from infringement of patents with respect to the
construction, maintenance, use and operation of Licensee's facilities in combination with
pole(s), anchor(s), conduit system(s) or otherwise. '

7.4 Damage. Licensee shall exercise reasonable care to avoid damaging the -
facilities of District and of others attached to pole(s), anchor(s), or guy(s) and shall make an
immediate report to- the owner of the occurrence of any such damage caused by

.Licensee’s employee, agents, or-contractors. Licensee agrees to reimburse District for all:

' reasonable costs incurred by District for the physical repair of such facilities damaged by
Licensee. o C e S -

_ 7.5 Service Interference. District shall not be liable to Licensee for any
interruption of Licensee’s service or for. interference with the operation of Licensee’s
attachments, or for any special, indirect, or consequential damages arising in any manner, .
including District's negligence out of the use of pole(s), anchor(s), or guy(s) or District’s
actions or omissions in regard thereto and Licensee shall indemnify and save harmiess
District from and against any. and all claims, demands, causes of action, costs; and
reasonable attorney’s fees with respect to such special, indirect or consequential damages.

7.6 Notice. Licensee shall promptly. advise, District of all claims ‘rve'lating to.
damage of property or injury to or death of persons, arisi?b or alleged to have arisen in any
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manner, directly or ihdirectly; by the erection, maintenance, repair, replacement, presence,
- use or removal of the Licensee’s facilities. Licensee shall promptly notify District in'writing
of any suits or causes of action which may involve District and upon the request of District,
copies: of all relevant accident reports and statements made to Licensee’s insurer by
Licensee-or other shall be furnished promptly to District. : R e

.~ 1.7 Warranties. Licensee acknowledges and agrees that District does not
warrant the condition or safety of District’s poles, conduits, or rights-of-way, or the premises
surrounding the same. Licensee hereby assumes all risks of any damage, injury orloss of
any.nature whatsoever caused by of in connection with the use of the poles, conduits, and
rights-of-way and associated attachments and equipment on, within or surroundirig: the
same. District makes no express or implied warranties with regard to District poles,
conduits, or rights-of-way or other facilities all of which are hereby disclaimed and
expressly disclaims any implied warranties of merchantability or fitness for a particular
purpose. . : - : o ; o -

SECTION 8. INSURANCE

‘8.1 Insurance. Licensee shall obtain and maintain insurance, including
endorsements insuring the contractual liability and indemnification provisions of this
Agreement, upon such reasohable terms and in such company or companies as District
shall approve, to protect District, other authorized Licensees, and joint users from ‘and
against all claims, demands, causes of action, judgments, costs, .including reasonable
attorney’s fees, expenses and liabilities of every kind and nature which mayarise or resut,
directly or indirectly, from or by reason of such loss, injury or damage as covered in this
Agreement. Licensee will immediately deliver to District a copy of all such policies, or
certificates thereof, evidencing the required coverage, and shall furnish evidence that the
policies remain in force within thirty (30) days of renewal of such policies.

8.2  Insurance Limits. ' Licensee shall” maintain -the following' amounts of
_insurance in compliance with Section 8.1 above:: S S e

'8.2.1 »Cbmmercial' Géneral* ‘Liabiiity Insurance with - limits. of nof__' less than'
- $1,000,000 per occurrence and $2,000,000 general aggregate. -

'8.2.2 Products and Compléted Operations with limits of not less than $2,ooo,‘000 »
per-occurrence and in the aggregate. S ' ' L
_ 8.2.3 “Automobile Liability insurance coveAring any auto with combined singlé limits

of $1,000,000. o . S

, O\

. \\
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. 8.24 Worke,_rs_VCompénsati_on_lnsurance.in statutory amounts and .Employérs

Liability Insurance in the amount of $500,000 per accident. . - . :

: ',8.-3 . Increase in Limits. Licensee agrees that District may reasonably require an
increase in the limits of liability insurance and Licensee further agrees:to provide such
insurance in increased amounts as a condition to Licensee’s continued use of District’s
poles. . S : ' ' :

- 8.4 Required insurance shall remain in force until-such Licensee’s attachments
have been removed from all such pole(s), anchor(s), conduit system(s), or rights-of-way. In
“the event that the Licensee shall fail to maintain the required insurance coverage, District .
may pay any premium thereon falling due, and the Licensee shall-forthwith reimburse

. District for any such premium paid. .~~~ : o o

8.5 Certificates of Insurance. District shall be named as an additional insured
on the policies described under Sections 8.2.1, 8.2.2, and 8.2.3. Licensee shall submit to
District certificates by each company insuring Licensee with respect to any insurance
required hereunder, such certificate(s) to specify the coverage provided and that such
company will not cancel or change any such policy of insurance issued to Licensee except
after sixty (60) days written notice to District. ‘ S C LT

8.6 Notification of Claims. The Licensee shall promptly advise the District of all
claims relating to damage to property or injury to or death of persons, arising-or allegedto
have arisen.in any manner by, or directly or indirectly associated with, the erection,
maintenance; presence, use or removal of the Licensee’s equipment. Copies -of all
accident or other reports made to any insurer by the Licensee shall be furnished to the
District in a timely manner. -~ : . : :

SECTION 9. SECURITY - -

91 Security Requirement. The Licensee shall furnish security to the District for
the performance of the Licensee’s-obligations under.this Agreement-to make any:and all

payments demanded by the District as. due-under this Agreement, including without-

limitation any pole contact fees with respect to permits, District's costs of modifying or

removing Licensee’s plant, and District's cost of enforcement under Section 10. Such
security shall be maintained in full force and effect throughout the term of this Agreement, .
“including any renewals thereof. At any time during the term of this Agreement, Licensee
- shall, upon District's request, furnish District with evidence that the security is in full force
and effect. In the event of cancellation, termination, or alteration of the security District
may, at its option, terminate this Agreement unless Licensee makes other arrangements
satisfactory to District to guarantee the performance. of its obligations - under this
Agreement. ' g

\\\
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9.2.  Amount of Security. The amount of the security required shall be the
amount as set forth in Exhibit “E”. District shall annually review its Bonding Fee Schedule
in Exhibit “E” and provide at least six (6) months written notice to Licensee of any increase
or decrease in the amount of security requirements with a revised Exhibit “E”. The letter of
notification shall be incorporated in, and governed by terms and conditions of this

-Agreement. - . :

9.3 - Form of Security. The form of the security provided by Licensee may be
one, or a combination of the following: cash deposit of money with District, a performance
bond from an acceptable surety, a letter of ‘credit, a personal guaranty, a corporate
guaranty, or such other reasonably security as the Licensee may propose. Thé amount of
the-bond, letter of credit or other security shall not operate as a limitation upon the
obligations of Licensee hereunder. B

9.3.1 . District's Approval Required. The form and sufficiency of security proposed
by Licensee must be approved by District; provided, that District may require financial
“statements or other appropriate evidence as to the solvency and financial capability of the
surety, guarantor, or financial institution. ' '

9.3.2 Cash Deposits. If Licensee elects to provide a cash deposit, such deposit or
deposits shall be held during the term of this Agreement as security for any and all
amounts which are or may become due to the District under this Agreement. Said cash
deposit shall be placed in an interest-bearing account and Licensee shall be entitled to a
credit for the interest income on said cash deposit. If Licensee fails to pay any sum

“demanded by District as due under this Agreement, District shall have the right, without
prior notice to Licensee, to-apply immediately any or-all amounts on deposit with District

~ towards payment of the sums due District, whether or not Licensee contests'the amount .

due or its liability to pay; and whether or not District exercises or has exercised any option it
may have to terminate this Agreement. If Licensee contests its liability to pay any sum
claimed by District, Licensee’s sole remedy shall be an action at law to recover the
~ amounts in-dispute. Inthe event District shall-apply'some or all of the cashdeposit towards
payment of.an amount due to District, Licensee must restore to its deposit the amount so
applied within thirty (30) days after notice of such application irrespective of whether or not
Licensee contests its liability or commences any legal proceedings to determine its liability. -
. Failure torestore its cash deposit-to the required security amount shall constitute a default
under this Agreement. SRR T e

9:3.3 Performance Bond. If the Licensee ¢lects to provide a performance bond, a
commercial bonding company satisfactory to District shall issue such bond to Districtin‘a’
form satisfactory to District. The initial bond shall bé for a term of five (5) years; renewal
bonds shall be provided by Licensee to District at least two (2) months before expiration of
an existing bond. A bond must ¢ontain a provision that the surety will pay to District subject’
to the dollar limits of the bond any sum démanded by District as due under this Agreement;
whether or not Licensee contests its liability to pay suchsum, and whether or not District
exercises or has exercised any option it may have to terminate this Agreement. If anysuch
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amounts are paid by the surety, Licensee within thirty (30) days after notice of such
- payment shall provide to District security in the full amount, irrespective of whether or not
~ Licensee contests its liability to District or brings or- has brought any. legal proceedings or

~ appeals to local, state, or federal regulatory agencies to determine its liability. Failure to
. restore the security shall constitute a default under this Agreement.. ST

- 9.4 Defenses Waived. The form of security provided by Licensee mustinclude a
provision in which the surety, guarantor, or other party providing the security specifically
agrees that it will not assert defenses against the claims of the District upon such security.
The security provided by Licensee shall be- absolute, irrespective of whether. or not-
Licensee contests its liability to District or brings or has brought any legal proceedings or
‘appeals to any local, state or federal regulatory agencies or courts of law to determine its
_ liability. - . . : B o

_ 9.5 Security Obligations. The furnishing of security shall not relieve Licensee of
- any of its obligations under this Agreement, and the security shall not be released until all

Obliggtiqns,under' this Agreement have been discharged. - -

SECTION 10. DEFAULT, TERMINATION AND REMEDIES . -

' 10.1 Events of Agreement Termination. This Agreement shall terminate upon
the occurrence of any one of the following events: - ' | .
(@)  Upon six (6) months written notice of termination.
. (b)  Upon Licensee’s failure to apply for-a permit within
~ the date of this. Agreement. = T S .
. (c) - Except for pending permit applications with the District, one (1) year
from the. date of this Agreement if no permit has been granted by the District pursuant to
this Agreement. . - .. = . . o R B
- . . ..(d) . Failure of Licensee to:pay the amounts-due-pursuant to-Section4.2:
.. ... f(e) FailureofLicensegto obtain insurance.in-increased limits pursuantto:
Section8.3.. . - . A
(D Whenever Licensee violates, breaches or is in default of any term or.
- condition of this Agreement or any permit including but not limited to the 1)Construction,
operation or maintenance of Licensee’s attachment in violation of law or in aid of any lawful
act or undertaking; or 2)Construction, operation or maintenance of Licensee’s attachment
without the.insurance or security coverage required under this Agreement. Within thirty
(30) days. of notice from District, Licensee shall take immediate corrective- action to. -
eliminate any above mentioned condition or other violation of anyterm or condition of this-
Agreement within.thirty (30) days and shall confirm in. writing to District that the cited
violations have been corrected. If Licensee fails to discontinue or correct these violations
or fails to give the required confirmation, District may immediately terminate this Agreement.
and any of Licensee’s rights hereunder without limiting.er restricting any further rights-or
remedies District may have against Licensee. - ! : 3 o

six (6) months from
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' 10.2 " Effect of Agreement Termination. Termination of this Agreement pursuant -
to Section 10.1 shall terminate all occupancy permits and their respective permit dates. -
Licensee shall have thirty (30) days to remove all attachments madé upon District's poles-
and be liable for and pay all fees and charges pursuant to the terms of this Agreementto
District until Licensee’s attachments are actually removed. Termination of this Agréement
or any permits issued hereunder shall not affect Licensee's liabilities and obligations
incurred hereunder prior to the effective date of such termination. Even after the
termination of ‘this Agreement or cancellation of a permit pursuant:to-Section 10.3,
Licensee’s responsibility and indemnity obligations shall continue with respect to ‘any

-claims or demands related to Licensee’s attachments under thig Agreement. T
o 10.3 Permit Cancellation. Licensee shall have the right to cancel and District the
~ right to revoke a permit without terminating this Agreement as follows: - B

- 10.3.1Licensee. Licensee may cancel a permit by removing its atfachmenits from
the corresponding pole and by giving District either a written notice using the Notice of
Removal of Equipment, a copy of which is attached in Exhibit “A”.-or by -electronic notice:
using NJUNS within ten (10) days of removal. Licensee shall remain liable for and pay to
District all fees and charges pursuant to the provisions of this Agreement until said
attachments are physically removed from District's poles.

10.3.2 District. District may revoke a permit authorizing the attachment, service
drop attachment, equipment attachment, anchor attachment, or riser attachment to any
specific pole or poles by giving thirty (30) days written notice to Licensee specifying the
reason for revocation. Upon receipt of notice, Licensee agrees to remove said
attachments within thirty (30) days unless District and Licensee agree otherwise.- In the
event District has granted a specific permit for the use of a pole, but Licensee has not
made its attachment to that pole within ninety (90) days of the permit issue date, District
shall have the right to revoke such permit on five (5) days’ electronic notice using NJUNS. .

.. 104 'Removal of Licensee’s Attachments. Licensee, at its expense, shall
remove its ‘attachments from any of District's poles within' thirty (30) days after notice of
revocation of thie-permit or termination of the Agreement covering ‘'such attachments: If
Licensee fails to remove its attachments within thirty (30) days, District shall have the right
to remove such attachments at Licensee’s expense and without any liability on'the part of
- District for damage or injury to Licensee’s attachment. Licensee releases District from any-
liability for damage to Licensee's equipmerit, or for any interruption, discontinuance or
interference with Licensee’s service to its customers caused by or resulting from such’
removal. In case of emergency or immediate service. needs “of District, District may’

perform such removal without notice to Licensee, provided District sends-written noticé of

the action and the reasons for such action within a reasonable time,

10.5 Remedies. Sanctions for attaching to Distrigt{s pdle without a permit, violation
with the Oregon-Public Utility Commission’s safety rules, breach of this Agreement, and
violation of rules pertaining to service drops pursuant to Section 3.1.5 shall apply as

- determined by the sanction matrix found in Exhibit “C”, which may be revised from time to
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time in the sole discretion of thé_District. Notice éhaH be sent to Licensee with a _reviséd
Exhibit “C” reflecting the revised sanctions. Any change in sanctions shall take effect on the
date specified. in said. notice. The letter of notification shall be incorporated. in, and

“governed by terms and conditions of this Agreement.
'SECTION11.  MISCELLANEOUS

- 11.1 Assignment. Licensee shall not assign or transfer this Agreement or any
License or any right or authorization granted under this Agreement and this Agreement
* shall notinure to the benefit of Licensee’s successors or assigns, without the prior written:
consent of District. District shall not unreasonably withhold such consent.. In the event
such consent or consents are granted by District, then the provisions of this Agreement
shall apply to and bind the successors.and assigns of the Licensee. g '

' 11.2 Notices. Except by use of NJUNS otherwise stated in the Agreement, any
notice or other communication required or permitted to be given under this Agreement shall
be in.writing and shall be mailed by certified. mail, return receipt requested, postage.

prepaid, addressed-to the parties as follows:

.. Licensee:

- District: ~ Central Lincoln People’s Utility District
- . Attention: Joint Use Administrator
P.0.Box1126. . '
Newport, Oregon 97365

Anynotlce orother commumcatmnshall bedeemedto be given at the. expiration of the
third day after the date. of deposit.in the United States mail. The addresses to.which
ay be changed from time to time by -

notices or other communications shall be mailed may
giving written notice to the other party as provided in this Section.

. 13 Attorney Fees. If any_:s_Uithr_,ac';t"iOn is filed by .any party to enfgrce,thi%‘»_
Agreement or otherwise with respect to the subject matter of this Agreement, the preyailing,

party shall be entitled to recover reasonable attorney fees incurred in preparation or.in
prosecution or defense of such suit or action as fixed by the trial court, and if. any appealis.

taken from the decision of the trial court, reasonable attorney fees as fixed by the appeliate.
court. ' ‘

114 Amendment. Excepi as reserved herein,\t\his Agreement may be amended.
only by an instrument in writing executed by all the parties. :
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11.5 - Headings. The headmgs used in this Agreement are solely for convenience
of reference, are not part of this Agreement, and are not to be considered in construing or
mterpretmg thls Agreement -

1 6 Entire Agreement This Agreement (mcludmg the exhibits) sets forth the
entire understanding of the partres with respect to the subject matter of this Agreement and
supersedes any and all prior understandings and agreements, whether wntten or oralr _

“between the parties with respect to such subject matter

11 ¢ Counterparts This Agreement may be executed by the partres in separate
~ counterparts, each- of which when executed and delivered shall be an original, but all of
: whlch together shall constitute one and the same instrument. :

1. 8 Severablhty If any provision of this Agreement shall be invalid or
unenforceable in any respect for any reason, the vahdtty and enforceability of any such
provision in any other respect and of the remaining provisions of this Agreement shall not
be in any way impaired.

11.9 Waiver. A provision of this Agreement may be waived only by a wrltten_
. instrument executed by the party waiving compliance. No waiver of any provision of this
Agreement shall constitute a waiver of any other provision, whether or not similar, nor shall.
-any. waiver constitute a continuing waiver.. Failure to enforce any provision of this
Agreement shall not operate as a waiver of such provrsron or any other provrsnon

11.10 Department of Revenue; Publlc Utilities Commission (“PUC”). In the_
event the Department of Revenue of the State of Oregon or the PUC shall require the
District to provide certain information concerning Licensee, Licensee agrees to cooperate
with and assist District in providing information, data, or such other matters as may be
required by said Department of Revenue or PUC. Licensee specifically agrees to provide
District with appropriate data as determined or required by the Department of Revenue or
PUC concerning its pole attachments in-each taxing District and such other data as may '
_ hereafter be required by the Department of Revenue orPUC.

1111 Tlme of Essence Time is of the . essence for each and every provrsron of
this Agreement.

11.12 Expenses. Each party shall bear |ts own expenses in connectlon with this
‘Agreement and the transactions contemplated by this Agreement.

11.13 Governing Law. Thrs Agreement shall be governed by and construed in

accordance with the laws of the state of Oregon.

11.14 Venue. Thrs Agreement has been made entirely within the state of Oregon
This Agreement shall be governed by and construed in~accordance with the laws of the
state of Oregon. If any suit or action is filed by any party to enforce this Agreement or
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otherw1se with. respect to the subject matter of this Agreement, venue shall be in the
federal court of Oregon or state courts in meoln County ‘Oregon.

IN WITNESS WHEREOF, the parhes have caused this Agreement to be executed m'
.duplicate as of the day and year first above written.

" CENTRAL LINCOLN PEOPLE'S
UTILITY DISTRICT |

8

By:

Title:_

LICENSEE

By:

Title:

_ Attached Exhibits: A"— Apphcatlon Notice of Removal Inspectlon and Englneer o
o  Information Datashieet Forms

B — Fee Schedule

C — Sanctions Matrix

D — Construction Standards and Specifications

E — Bonding.Fee Schedule
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) EXHIBITA

 APPLICATION FOR POLE ATTACHMENT

This section to be completed by Licensee

|Date: . ] Licensee:

Location: City:

Address:

Pole Number: (subrhit additional forms as.needed per pole)

Load Data Form Ihcluded? Please v Yes [1 No [
Application Fee Included? Please v Yes L1 No []

Remarks:_ _ ‘ :
: (Attach separate sheet(s) if necessary) -

Authorized Signature:

This section to be coinpleted by pole owner

L] Attachment Accepted  Date: | Permit #

Permission is hereby granted to Licensee to place the equipment as described on
the Load Data Form for the above identified pole, subject to the terms and
conditions as set forth in the Pole Occupancy License Agreement.

[J Attachment- Rejected Reason: Please V all that apply

I Application Incomplete | D 'Preliminafy Loading Analyéis Failed
0 Additional Engineering Required for Make-ready Costs
Other

[ Re-submit New Application

Authorized Signature:

Central Lincoin People’s Utility District
W

- _ Exhibit A Application Form.doc o
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EXHIBIT A

DISCONTINUE PERMIT NOTICE

This section to be completed by Licensee

Date: Licensee:
| Permit Number:
Location: City: Address
Pole Number: | ' | (submlt addltlonal forms as needed per pole)

All equipment permitted to Licensee under the above permit number for the pole
indicated has been removed and notice is given to Central Lincoln People’s Utility
District to discontinue this permit, subject to the terms and conditions as set
forth in the Pole Occupancy License Agreement

: Authorized" Sig'nature:

This section to be completed by pole owner

[0 Notice Accepted/Permit Discontinued  Date:

Notice Rejected .  Reason:  Please V all that apply
- No Record.of Permit [ Information Furnished Inaccurate/Incomplete
. Licensee’s Equipment Has Not Been Removed |

Other

Oooooao

" Re-submit New Notice

| Authorized Signature:

- Central Lincoln People’s Utility District

<~

~

Exhibit A Discontinue Permit Notice (dke).doc _
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. EXHIBITA - °
* CLPUD JOINT OOJPANT LOAD DATA INFORMATION FORM -

. NJUNS Serial # STEP# Co npan | : : Date
_III-JIIIII-IIII'.I L L L LA LL]
‘Pole/Span/Attachment Information -

cwpupPole#| | | | | | | | | | other# | | | { [ | [ ]I | |||}

FSITS Bearlngl I | |°°9" FSITS Length l I l [ IF' - Attachment Height I | I | l"
BS Bearing l 1 l 8 I 0 |°°9' BS Length | . I | I !F‘ ' Att Pole Bearing | l | B l°°9' '
NthBearng | | ‘| [  Attachmentoffset X| | | | Yl Ll oz | ] F

Messengerlc_ablelconductorlAttachment Type

[ IMessenger/SpanGuy  [__]SS Wire or Cable [__]SS Fiber Optic Cable [ _|Service Drop
[ ]single Coax Cable [ ]Multi Coax Cables [ |MesgrSpanTap Point [ |Guy
[ ]TelCo Trunk Cable [ _JMulti.TelCo Cables [ ]over-Lash [ ]cLPUD Anchor

Messenger/Self Support Cable/Service Drop Loading Data . _
Name| [ | [l [ L] [ 11| o I ] aeal[ [ ][] |
tbsioot | | . ] = wrBS [ | | | | =owmstt| | | | = wmsts| | | | [
Wire Coefficient [ OI OI Ol 0] I | [ ]“F Modulus of EIashcntyl | l | l l I ] L

Lashed Cables/Conductoers Loading Data

1Name| | | | | L1 11111 pia l I I 1 ' I'“ Lbs/foot I I I I'-"s
2Name| | | | | [ | | | 1] ] | ~ Dia. I I | | I'“ Lbs/foot | l | _ Iu’s
3Name| | [ L L L L L L L) o ] L tesieot | | | [
aName| | | [ L L L L1111 oa L] | L | wshot | | | J=
S5Name | | | | | | | 11 11 1] opia l l | ) = Lbslfoot l | l I“’s
| Guy Information -
{ Type {_DE i BISEC {SDWLD} OTHER] B Size | 14" § 516" { -3/8" | 7/16" { 1/2" | 5/8" |
| Material 4 EHS { ES | AWLD{ OTHER{ RBS | 6M 1 10M 1 i

16M ¢ 20M { Other

bhel L L o] L] osel | | e PreLoad | | | [|** Anctoad | | | e
| Other Attachment Types or Information : _ :
- [__JPower Supply [ _]Equip/unctionBox [s]M[L]| - Comm Ris_er [ |FOC Storage
[ Jrelco Splice | |TvAmp DOther
- Messenqger Span Tap Point Information _ ' ‘

Permitt | | | | | | | | | orR" Nauns# | | | | || | | stepr| | |

ZOff,SetI | ] I IF‘ Att Length on Mes ll I l IF‘

Addition Information:

B

N

Signature. . ... . . S Date: . [ /

* Exhibit A Inspection Form.xls ' Page 1
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‘NJUNS Serial #
Company =
Date
Step #

. CLPUD Pole#
Other # -

BS Beanng

BS Length’
BSC Bearing .
FSITS Bearing

- FSITS Length
Attachment Height

Att Pole Bearing
Offsets

| EXHIBIT A S
Joint Occupant Load Data Information Form -

- PA NJUNS ticket serial number -Blank if not usirig NJUNS.

Applying company name.

Date on NJUNS ticket or current date if not using NJUNS

Step row number from 1 to 10 found on the PA NJUNS ticket that the attachment’ s load data is
related to.

CLPUD’s unique pole number assigned-to the pole by the CLPUD’s mapping system.

Other joint occupant's pole number found on the pole or Applicants pole number.

Back span bearing is the reference bearing for the structure and is set at 180 deg. The back span

_ bearing is normally in the direction of conductor/cable messenger source The span direction of a

one span dead-end as referenced from the end pole.

Back span length in feet.

Back span compass bearing. '

Front span or Tap Span bearing is the bearing angle of the conductor, cable, going away from the:
pole to the next pole or customer structure using the back span bearing as reference direction.
Service drops have only front span bearings.

Front span or Tap Span length in feet

The height of the attachment point on the pole measured from ground fine to the top attachment
mounting attachment hardware.

Attachment bearing is the bearing of the attachment hardware point on the pole as referenced
from the back span.

- Offsets are distances in tenths of feet from the center of the pole the attachment point of the .

cable, conductor or messenger is located. Normally is used for attachments connected fo -
standoff brackets, cross-arms, or swinging corners. . :

X Offset is the height of ¥
- attachment on

support

Y Offset is how far away
from pole it is

Z Offset is used to state
how far down the
span

MessengerICable/Conduc':tor Type  (Check ail that apply).

_MessengerISpan Guy Support wrre use to support lashed cable or cables also used as a span guy to support pole Ioad

SS Wire or Cable

imbalance..
Self supporting wire or cable not requiring a messenger for span support.

SS Fiber Optic Cable Self supporting fiber optlc cable not requiring a messenger for span support

Service Drop

Single Coax Cable
Multi Coax Cables

Single self supporting cable or wire that is the last span to a customer structure; may be attache_d_:_v
to the pole, messenger close to the pole or as a mid span drop from a messenger wire of seff -
supporting cable.

‘Single coax cable lashed to a messenger or self .support wire or cable

More than one coax cable fashed to a messenger wire or self supportlng cable -

Mesgr Span Tap Point: Connection point to a messenger; self supporting wire, cable, or fiber optic cable; or lashed cable

Guy

Telco Trunk Cable
- Multi Telco Cables

Over-Lash

CLPUD Anchor

Michael Wilson

bundle is aftached to a messenger, self supporting cable or wire in the span between two poles -
away from the ether end pole and is connected to a third pole

~Wire or cable attached to pole and to an anchor used to support pole moment load imbalance:

Single telephone muilti wire frunk cable lashed to a méssenger wire or self supporting cable.

-More than one Telco Trunk Cable lashed to a messenger wire or self supporting cable.

To attach a new cable or conductor by use of lashing wire or tie wraps to and existing cable or
wire bundle. \
Applicant request attachment to CLPUD Anchor N

Exhibit A JomtOocLoadDatalnformahon Form.doc _ '
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- EXHIBIT A |
_ ' - - Joint Occupant Load.Data Information Form
- Messenger/Self Support Cable/Service Drop Loading Data (Information on single conductors and messengers) ... .

Name industry standard or company standard name of the messenger, self supporting cable, or service:
_ drop conductor S : o ' ' B

Dia Diameter of the messenger, self supporting cable, or service drop conductor

Area Cross sectional area of the messenger, self supporting cable, or service drop conductor

Lhsifoot Pounds per foot of the messenger, self supporting cable, or service drop conductor B

RBS - Rated breaking strength of the messenger, self supporting cable, or sepvice drop conductor’ '

instT - . - . Installed tension in pounds of the messenger, self supporting cable, or service drop conductor at -

: ' 60%s F . : : ) _ . Lo

Inst S Installed sag in feet of the messenger, self supporting cable, or service drop conductor at 60 F

Wire Coefficient ~  Temperature coefficient of the messenger, self supporting cable, or service drop conductor

(thermal expansion coefficient). S : - o
Modulus of Elasticity ‘Mechanical constant for the strength member of the messenger, self supporting cable, or service -
drop conductor - : . : ' ’

Lashed Cables and/or Conductor Load Data (Information on lashed cables) -

Name industry standard or company standard name of the cable, coax or conductor to be lashed -
Dia ' Diameter of the cable, coax, or conductor : o
~ Lbslifoot Pounds per foot of the cable, coax or.conductor

Guy Information (lnfonnaiidn on guy and anchor loads)

~Type Check box for the type of unbalanced load guy is correcting. DE—dead end; BISEC—bisector

- guy-for angles; SDWLK—side walk guy; OTHER—other guy types

Size . Check box for guy size in fractional inches ' _

Material Check box for the type of guy- material

RBS - Check box for guy size by rated breaking strength

Ht Guy attachment height'. = :

Lt Guy lead length from center of pole-to anchor ground line

Bg _ Guy bearing with the back span for the pole as the reference point

PreLoad Tension of the guy before installation of messenger, self supporting cable, or conductor

AnclLoad Maximum anchor loading from attached guy (needed when attached to CLPUD anchor)

Other Attachment Types . - (Information on other attachment types) o

Power Supply " A specialized equipment box supplying power to TV line amp equipment.

Equipment Box " An enclosed box used to protect junction terminals or other equipment.

S—less than 8°h x 8"w x 4"d; M—between than 8’h x 8'w x 4"d and 12'h x 12’'w x 6" d
L—larger than 12"h x 12"w x 6" d but must be less than 26'h x 26"w x 16°d"

Comm Riser  Conduit riser attached to bracket or pole which may be enclosed by conduit PA—pole attached;
: ' . BA—bracket attached . ’ - :

FOC Storage - Fiber Optic Storage -

Telco Splice . Telco splice enclosure usually located on messenger..

TVAmp TV amplifier box usually located on messenger _

Other Attachment not previously, must be clarified in additional information at bottom of form.

Messendger Span Tap Point  (Information to determine Mid Span Tap Point Location)

Permit#f Permit number of messenger or self supporting cable that the mid span tap will be attachedto
NJUNS# " NJUNS PA ticket number for the attachment application project for which the mid span tap isa
- step attachment request. . _ S _
Step# . Step number on the NJUNS PA ticket attachment application project for which the mid span tap is
o part of the attachment requests. _ o )
ZOff Set - Distance from center from pole center to the tap point or equipment center end closest to the pole

‘on the messenger or self support cable (Attachment points located on the back span areina
minus (-) Z off set direction) ' a

N

Additional information (Additional information that may clarify attéchment information)

Exhibit A JointOccLoadDatainformation Form.doc o
Michael Wilson ) Page 2 ’ 6/28/2002
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ExhibitB .

Fee Schedule
Effectlve July1 2002 .

-Def‘ mtlons for Exhlblt B

Anchor Attachments, Each anchor attachment fee prowdes one anchor pomt .
- forone attached down quy. '

Annual Attachment Rental Fee The term “Annual Attachment Rental Fee” refers
- to the annual fee charged by the District for a single attachment connection pointor
location to a pole or messenger W|re attached to a pole.

~ Aerial Cable Attachments. The ten'n “Aenal Cable Attachments refers to a
- specialized attachment that is a single physical attachment connection point toa
pole or messenger-attached'to a pole of one or more Aerial Service Drops: Each
aerial attachment fee: provndes one foot of vertical pole space and provides: for a
maximurn of one pole attachment point. Arial Cables with a combined diameter
over (4) four inches at one attachment point will be charged one additional Aerlal
Cable Attachment Rental'Fee for each additional (2) two' mches of- dlameter

Communlcatlon Rlser Attachment. The term “Communication Rlser Attachment”
refers to communication cable, securely bundled cables or conduit use to enclose
communication cables attached to a joint pole between the communication spate
and ground level that are directly attached to the pole or pole riser brackets.

Communication riser fee provides for one vertical communication riser-conduit-or
bundled communications cables,; with-a (6) six inch maximum size, attached
vertically between the communication space and ground level.

Equipment Attachment. The term “Equipment Attachment” refers to .
Licensee's -auxiliary equipment attached to a joint pole. Equipment Attachments

., €an be located in the Communication Space and the Ground Clearance Space.

Each equnpment attachment fee provides one foot of vertical pole space.

Equipment requiring more than one vertical foot of space on the pole will be .

~- charged an attachment fee for each additional vertical space used. Power

supplies, junction cabinets, and splice boxes are considered equipment. A power

conduit riser used to supply power for the attached equipment fee is included
with the equipment rental fee.

Guy Attachment.  The term “Guy Attachment” refers to supporting
conductor or wire used to support the unbalanced pole load

Inspection / Re-Inspection Fee. Inspection / re-inspection fee consists of
one visit to joint pole to verify attachment construction compliance with NESC
and agreement of (1) one or more attachments on a single joint pole

Minimum Attachment Rental Space. The term “Minimum Attachment Rental

+ Space” refers to one (1) vertical foot of pole space

Exhibit B Fee Schedule.doc ‘
Michael Wilson . Page 1 0of 4 6/28/2002



S " ExhibitB

' Ty N

Service Drop At_tachment. The -tei?m V‘I‘H'S--érvice Drop Attachmeht” refers to a
specialized attachment that is a single physical attachment connection point to a
pole or messenger attached to a pole of one or more Service Drops.

Service Drop. The term “Service Drop” refers to a attachment connéction froman
overhead distribution facility to a single family, duplex; or triplex residence o similar
- small commercial facility. o o T

- Survey Audit Inspection Fee.  Survey inspection fee is.applied when the .. ..
CLPUD or its contractors performs and audit area inspection fee is one visit to
joint pole to verify attachment construction compliance with NESC and
agreement of (1) one or-more attachments on a single joint pole. .

Joint Pole Hole Drilling Fee.  Joint pole drilling fee shall a one time fee for
each hole an occupant field drills to attach its equipment on a joint pole. -

a joint.pole that have a joint -pole occupant label installed for each occupant with.

an attachment on that joint.pole along with an indication of the pole oyyne_'r-;_.;:._ s

Joint Pole |de,rjtiﬁca_ti6ﬁ.Ta'g.f_'f. Joint pole identification tag is a tag attached to.

 Joint Pole Occupant Label.  Unique identification label for each of the -
District’s valid joint pole occupants. : 3 ' '
Transfer Flat Rate Unit Fee.. " Transfer flat rate unit fee shall apply to work

_District performs on Licensee’s equipment. : | - L

_ Transfer Rates for.Not Listed Units. “Actual’ costs will be billed-for
transferring equipment not covered by Transfer Flat Unit Fees.

7

Exhibit B Fee Schedule.doc :
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. . ExhibitB

.Annual Attachment Remal Fees
‘Aerial Cable Attachment -
Service Drop Attachment

Pole P

__ Messenger .
Communication Riser Attachment
Equipment Attachment

In Communication Space -
In Ground Clearance Space
- Guy Attachment*: :
Anchor _Attachment

Application Fees

Aerial Cable Attachment _

~Service Drops Attachment
ServiceDrops . - - -

. Guy Attachments

- Anchor Attachments
Equipment Attachments
Communication Riser Attachments

Other Fees and Charges
Inspection/Re-inspection

- Survey Audit Inspection
-Joint Pole Hole Drilling

Construction Flat Rate Unit Fees
Install 30ft-55ft Distribution Pole

Secondary

1 Phase Tangent

1 Phase Dead End

1 Phase Double Dead End

2 Phase Tangent

2 Phase Dead End

2 Phase Double Dead End -

3 Phase Tangent '

. 3 Phase Dead End

3 Phase Double Dead End
lnstall Transmission Pole w1th Distribution

‘Under-build -
Install CLPUD Anchor for Joint Use
_Install Joint Use Guy
~ Install Joint Pole Attachment identification Tag
- Maintain Occupier’s Identn‘" cation Label

* Exhibit B Fee Schedute.doc

Michaal Wilean -l
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PPDP DPRPHPPRLNDLSD

%

~

- 1040

10. 40[-_"--—'
1040
a7t

N/A

S ¢

50.00 ..

15.00
500 -
15.00
20.00

- 15.00 -
- 15.00

50.00
5.00
15.00°

408.00
612.00
816.00

-1020.00

612.00
816.00
1020.00

1224.00 =~

1428.00
1632.00
Actual

408.00

200.00
15.00

5.00



" Transfer Flat Rate Unit Fees

Guy strand or r O.H. Guy -
Cable Termination.(No Splice)
' Crossarms, all types -
- Service Drop (No Splice):

Messenger angd-cable bolted to pole (No Sphce)

"~ Messenger deadends
‘Remove pole from ground
Hauling pole to yard
Communication riser single
Communication riser multiple

- Sidewalk guy and pipe
Topping Pole

Transfer Rates for Not Llsted Units

¥
7

POPPDHABBRNY

Exhibit B - ._"};i;__r,__..‘...f:; e

300.00

. 75.00°

© 180,00 - e
.150.00
170.00
- 150.00
160.00 .
- 75.00.
175.00 -
350.00.. -

“Actual” costs will: be bllled for transferring equipment not covered by Transfer |

Flat Rate Umt Fees

Decision to transfer will be made solely by Central Lincoln PUD.

Michae! Witson

N
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- Exhibit D

Constructlon Standards and Specificatlons for

-Joint Pole Attachments ,

'Jomt Pole :
~ This document  establishes . the attachment

Contents
~ This document contains the following:

groundlng and vertical .
requurements for non-Dlstnct-owned communications cables, wires and “equipment
attached to District owned poles. The District. service area includes parts
. Lane, Douglas and Coos Countues ‘see District boundary map

clearance

of Lincoaln,

Subject Page
Definitions 1

- Attachment Requirements 4. .
- Grounding Requirements 8
.~ Clearance Requirements - 9
- Street Light Clearances - - 16
" Sag and Tension . 18

_ Definitions

These are definitions of terms used in this standard Flgure 1 lllustrates these terms.

Term
Clearance

Communication Space:

Communications
Workers Safety Zone
(CWS2)

- Covered street light
‘wire

.- Michelle Ness

Definition
The c|ear dlstance between the nearest surfaces of two' objects

The vertical space ona pole below. the CWSZ occupled by s

‘ communication cablés and above the ground clearance space.

‘Note: Wires, cables, or equipment attached in the
communications space shall start at the lowest level of the pole
above the required ground clearance space, unless the pole
has been pre drilled at the communication level -then Cable TV
will start at top communication hole and Telephone will start at
bottom hole, while maintaining required separations and ground
clearances. This applies regardless of the type of construction

- used in the supply space.

The vertical space on a pole below the supply space and above
the communications space. This space is intended to provide a
working clearance space for workers in the commumcatlons

. space.

. ' AN .
Insulated street light conductdr covered with a seconded
protective insulated coating or molding. Figures 12 and 13

Exhibit D JointUtilityStandard. doc

Page 1 of 20 6/28/2002



CLPUD

Field face quadrant

- G'round' Clearance
Space

* Joint Occupant

Pole faee '

Pole marking disc -

Road face quadrant
Safety "Space

Service Drop

- Supply space

Michelle Ness -

ExhibitD. - |

Central Linceln People’s Utility District (aleo DISTRICT)

" The quarter section of a pole on the field side of the pole
“marking disc.- '

“Figure 2

Vertical space on the pole below the commumcatlon space to
the ground line.

“For the purposes of the document, any entity (telephone uttllty
cable TV company; ‘communications company; federail, state, or

federal public agency, or other private'company or individual) -
other than CLPUD that attaches equment toa CLPUD owned

. pole.

The side or half of the-pole. that contains the pole: marking- dlSC '

- The metal disc on the pole that contains the pole manufacturing

information located visibly above ground.

The quarter section of the pole on the road S|de of the pole
marking disc. “

See Communic.atien's' ,Worker Safety::Zone

Note' :The term “safety space”is used in the standard for 'purpose of clan'ty.

A specnahzed attachment connection from distribution facilities. .,
to a single family, duplex, or triplex residence or srmllar small o
commercual facility. .

The vertlcal space ona pole that is occupied by CLPUD supply
conductors and/or hardware. The bottom of the supply space is

_ the bottom of the lowest supply-owned conductor,
'commumcatlons conductor, hardware, or equment on the

pole excludmg street Ilght hardware (or drip loop)

Exhibit D JointUtilityStandard.doc
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Figure A

Figure B

Michelle Ness

"\ Exhibit D

Space allocation on a pole:

o
1
1. - - :
| ]
i . .
1 .
! L
! Power Phase Conductors
P
[
Supply Space ; :
Power Conductors, [
Sarvices and Secondaries I
- N
1 1.
0 :
b <——Power Neutral Conductor
P
B
1 [
Safety ] -
. Space i Power Secondary
# ) HEE or. Service conductors
3]
[ 4
L . P )
Communications | | °  “—Communication Conductors
Space . E i ' ’ ’
.
-t
[
[
[

I

fpm—-
[

Attachment Pole Dr‘flling Location "

U

ifor poles §5' 1 All holes to be 11/16" In dlameter

and shorter 2. CO'mmunloations to use predrllled holes .

R only
g . 3. Telephone to-use start with bottom
261 pre-driited hole at approx. 21 §'
{for 60' poles] [bottom hole of communlcations -pre-
- drilled space)
4, Television to start with top pre-
drilled hole at approx. 23' .

. - ltop hole of . communleatlons pre~driflad
Gi-ounal ._ spacel
Lins ‘5. If more holes are teqnlred, then jolnt
’ i ’ ’ utitity shall contact PUD.
6. Holes -above 23 will not be allowed on

Uaridng disc o

Dependent

poles with primary that are less
. than 50 tall when there ts supply
on helght secondary or whem the supply neutral
of pole is below the crossarm. K :

i I
2"
12° . .
_Circupmierence of pole at 20" above ground
2329 [24.979127.083 [29.487 | ...
[24:603.| 26.93_| 29.094 | 31.258 | T ]
27338 127135 31.183 | 33.397 [3547 |a7.397 | 3960
28415, ['30.352 | 32.827. | 35.064. | 36.826 ] 39.301 | 41.538
79,625 | 32.363.1 32.36% [ 39.931 | 38.67  [41.993 | 43.454.
31102 [ 33.832 | 35.043 | 38.505 | 40,505 |42.785 | 43.346
33074 | 25.851 | 37.444 [40.333 [42.037 [44.629 [47.222 |
21 Notes:

Exhibit D JothtxhtyStandard doc
Page 3 of 20
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Ty ExhibitD

Attachment Requirements

' Applicaﬁons S S . - _
The application and pole joint occupant load information forms are detailed in the Exhibit A. -

Approval Required Before Construction

Application for an occupancy permit from CLPUD will be required before instailing» each
attachment for each CLPUD pole; except for service drops (SD). :

Service Drop Approval ' _ : :
" An occupancy permit shall be applied for service drops (SD) within 7 days of physical
installation. An occupancy permit will be issued upon verification of application information and
inspection of the installation. : : ' ' o

Attachment Technical Data Requirements _ ‘
The Joint Occupant shall provide engineering data for each attachment. Data required. for
_messenger wires, span/guy wires, conductors self supporting cables, service - drops and/or any
other wire or-cable that applies tension loads to poles or other structures, shall include, but not
limited to, requested attachment location, modulus of elasticity, wire coefficient, weight / foot,
diameter, material, bundle diameter, attachment height, span length, span bearing, installed
tension and sag. Data required for attachments not applying tension loads shall include, but not
limited to, requested attachment location, mounting orientation, diameter or surface dimensions,
_ surface area, weight or weight per foot. -
Codes o ' _
Ali_equipment and hardware shall be mounted on the pole in a way that provides adequate
climbing and working space. In all cases, clearances and separations ‘as required in"NESC
shall be met. All construction on newly installed poles shall be installed on the same approved
side of pole and meet the requirements of the 2002 NESC and this standard.

Cables and Wires Pole Location
For... Do This ...

Cables& [jyf... .~ [|Then...
Wires The power neutral'conductoris -~ -~ | Communication cables shall be
' attached directly to the pole .~ - [:installed on the same side of the pole
.. - . o . |Then... .
‘The power neutral ,Cc__)ndui;t'ora'is},_On. a_ | Communication cables shall be -
primary crossarm. - -+« |installed on the road side of the pole

Install cables so that all NESC clearances are maintained on structure and mid-
span. - ‘ L _ '
All service drops and tap lines toward the opposite side of the pole shall be
made on a minimum 30 inches away from the surface of the pole on the support
messenger if available. ‘
Service Drops will be attached to the pole at only (2) two points on the pole.
Tension or guy Joint Occupant cables & wire fo not alter the existing angle of the |
structure or change the sag-of the power supply conductors. '
Guys & | Install Joint Occupant anchors with a minimum of (4) four horizontal feet from
Anchors | CLPUD anchors. o - :

| Existing CLPUD anchors may be used for Joint \Qccupant guys with an approved
CLPUD anchor attachment permit. > L

Install and pre-tension guys before installation of messenger, wire or self

supporting cable. :

_ "Exhibit D JointutilityStandard.doc : _ :
Michalia Nass . Page 4 of 20 ' 6/28/2002 -



Pole

Exhibit D

Joint Occupant méy request CLPUD to set a new Joint Use Pole if an éxist-ing pole’s. will: not
satisfy Joint Occupant's requirements or a pole for the sole initial use of the Joint Occupant.
The cost determination and availability to set poles will be the sole discretion of CLPUD.

Pole Drilling - :

Equip

Michelle

Existing holes shall be used for equipment mounting whenever possible. TV and other
communication companies shall install attachment at the upper most pre-drilled available hole in -
the communications area. Telephone Utilities shall install attachments at the lowest pre-drilled

hole available in the communications area. See Figure B.

Note: No field drilling éhall be done without DISTRICT approval prior to drilling. Dﬁlling location
will be determi_ned by DISTRICT. o : S

- Field drilled holes.will be subject to-a one time drilling charge.

ment Mounting : - ‘
The Joint™ Occupant shall provide and install all materials necessary to support a

communications enclosure a minimum of (5) inches from the face of the pole.
Communications enclosures shall be mounted directly above the pole ma_rkihg disc. If this is
not possible, they shall be mounted on the road face quadrant of the pole. = '

The power riser for an enclosure requiring electfi_c power shall. be install high enough on the
pole to ensure the (40) inch safety space requirement is maintained between the bottom of the

drip loop and the top of the communications space and enough supply wire is coiled at the
power riser weather-head to reach the transformer secondary connections. - o

The Joint Occupant shall apply for electric service

through the local CLPUD business office
when the enclosure requires electrical power service. , i

No power supply shall be installed on any of DISTRICT joint poles on which are already
installed transformer, primary and/or secondary power risers, capacitor banks, or sectionalizing
equipment, .. o |

Th‘e' Joint Oc‘cupa_n't may, with the prior Writt'eri} ‘approval of the DISTICT, install cross-arms,
alley-arms, or cable extension arms for the support of any of its facilities. However, Joint
Occupant shall not use any crossarm or alley arm brace that which is mounted above the arm.

All bolts used by Joint Occupant to attach its facilities shall not extend or project more that one
inch beyond its nut. o

. Exhibit D JointUtilityStandard.doc )
Ness Paae 5 of 20 . : 210 mann



" Grounding Requirements

Metalhc Messenger Bondmg

Exhibit D

Michelle Nesas

Commumcatlons metalhc or oonductlve messengers ‘shall be bonded to the’ pole ground

conductor:.

¢ A minimum of eight times per mlle not lncludlng servuce drop grounds ‘More frequent
bonding is recommended. : _ r _
. By the attachmg company '

Note: Nonmetalhclnonconductwe self-supportlng messengers (i. e., Kevlar—type) do not require

. bondlng
Figure 4' Grounding communications messengers at supports "

(,f l X P

B L

| - |

| 1

, | ]

Communlcatlons _ ] .
Messenger N | s

N

NE |

| o [

Nt
1 l (=

e

[ I
Communications 1 1
Conductor— i a

i B

| [

R N

3 (.
i , e
. | N o

L _— v \ ]

Pole Ground—  ~~__- "~
Safety

Do not cut or demage the pole ground when attaching communications ground conductors.
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Paae 8 of 20

6/28/2002



© " Exhibit D

Clearance Requirements

Transmission Pole and Span Clearances
CLPUD Systems Engineering (Newport office) shall determine if Joint Occupant's attachments
will be allowed on transmission structure (69kv and 115kv) without a power supply distribution
C|rcu1ts if allowed CLPUD Wl|| provude attachment helghts and Iocatlons on the-structures.

Distribution Pole Clearance (up to and mcludmg 12.5 kV):
The Joint Occupant shall determine which clearance listed below applies, based upon the type
of supply equipment or construction on the pole. The District may determine that a Joint pole
occupler needs to install a pole for clearance. Note: All clearances are measured vertically.

Vertucal Span Clearance
Itis the responsibility of the occupant to consider how much sag (see Sag and Tensnon po_)
will occur after stretching from initial to final sag, sag changes due to temperature, ice loading,
étc., and initialty install the facilities high enough that the required clearances will be met under
maxrmum sag conditions.

“Above Ground Clearance ,
In general, determination of the appropriate mounting height for wires, conductors and cables
above statlonary objects or land features is relatively easy, since generally only the conductor
moves with seasonal or electrical loadings. The assumption here is that certain road districts
require a 20 foot clearance above the road, However ODOT and Coos County requires more. It
is the responsibility of the attaching occupant to know the local road districts requirements and’
plan accordingly. However, determinations of mounting heights to assure required vertical
clearances between crossing conductors are comphcated by the fact that both conductors move

with seasonal and electrical loadings.

.Crossing Clearances
For crossing conductors, both upper and Iower conductors will change position between
summer and winter maximum sag.conditions. The movement of both conductors after
installation: to their closest approach in the summer and their closest approach in the winter
must be considered, as detailed in NESC Rule 233.

:26° =:.At lts' hlghest Ioad no wind, “ :Norload at amblent temperature
= | ambient-temperature

- ‘Coldest temperature at
which upper conductor o ‘ o _ :
can be heated by line | Loaded with max ice as 32°F | At ambient temperature no ice
losses to 32 °F and still ' ' ' ‘
retain the ice loading

32°F Loaded with max ice at 32°F | At ambient temperature no ice

60°F At max thermal loading At ambient temperature (initial sag)
consistent with a 60 °F day ' _

95°F At max thermal loading At ambient temperature + solar rise’

consistent with a 95°F day - { {in some areas without solar rise):

110°F _{ At max thermal loading At ambient temperature + solar rise |-
Clearance Requirements Continued

. Exhibit D JointUtilityStandard.doc : 7
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Clearance at Supports

" Exhibit D

The minimum clearance at supports between power company eqmpment and the top of
_ communlcatlons space depends upon the type of construction and equapment on the '

“pole.

if there is supply

All Primary Thereis | 9 feet minimum _
conductors and no clearances is required. | secondary installed on
neutral are mounted | additional | - the pole later then
on a cross arm at power Note: This clearance is | attachment can be no
1 the same level equipment | measured from the | closer than 12 feet from
(either single or below the .| bottom of the bolt of the .| cross arm thru- bolt.
double arm primary insulator to the top of Then communications
‘construction) arm- the communications will need relocated at
: space N their expense ’
Figure 5 Clearance between power conductors and communications spaée.
or Secondary Rack
Supply PR
" Neutral B | \vﬁ
' { 1
| N /—————(
Supply Space I , ' |
- . : 1 | el
‘_‘! ~:%:'/—CleV|s
\ ey =x
[} |

40° Minimum
Safety Space -

|
1
|
t
|
: Note:
| Telephone shall’ install as low as
! possible on the pole.
} Television shall install at the top
e communicatlons predrilled hole and
| .work down from there
I~ .Communications shall maintain all
: clearances and contact pole owner,
} prior to installation.

Communications
Space

Clearance Requirements Continued

. Supply Equipment

" Michelle Ness

Exhibit D JointUtilityStandard.doc
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Exhibit D

If any of the following supply equrpment is mounted on the pole; a minimum- clearance: of .-

grounded

. 40 inches is required, depending upon whether the’ supply equrpment is ungrounded or

This clearance is measured from the bottom of the lowest prece of supply equipment to

the top of the commumcatrons space.

.Ungrounded_ Equipment

Figure 6

Michelie Ness”

Ungrounded equipment nas a 40.inch c_learance.

Rigid clevis - Figure 6

Secondary rack Figure 6
| Exposed supply wire Figure 7 and Figure 8
|_This does not apply to street gqht supply wire drip Ioops ] '

1 Communications

Clearance b.etween‘ ungrounded-supply equipment and cpmmunications=epece

40" Minimum
Safety Space

Space

‘ . : {_"___~*—_7:*,::_~‘,_
1 Supply ', _.-\v"- ] |{ X \\,2[ i
‘ _ Neutral- ; \‘,3,- ' v : A | |
. 1 1 | j Pl
o ! [ Ce T . Supply v
Supply Space E 5 - E Space | | P
A 5 ! ! i
V! [ Clevie el
[ = !‘% 1 b [
{7 | " : : |
‘ b R S L
Note: -
Communications shall maintain all .

clearances and contact pole owner,
pnor to installation.

or Secondary Rack

Exhibit D JorntUtlhtyStandard doc
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Exhibit D )

'Clearance Reqwrements Contmued

Figure 7

Figure 8

Airhalla Noce

“ 40" Minfmum -’

Clearance between supply oonductor dnp loop and commumcatlons space

Supply S //_—_————Secondary or Service
" Neutra $ : upply Conductors

Supply Space

{
{
i
|
; ~Drip Loop
u .

1

n:\'_‘.

" or Secondary Rack

Safely Space

g
1
§
]
1
t
1
1
1
{
t
|
1
|

Note. ' T
Communications shall mamtaln clearances and -
.contact pole owner prior to Installation.

Communications
Space .

P ke ~ 4

Clearance between top of power riser and commumcatuons space

%. /{_'\‘:-ﬂ' \ Top of Power

Supply Space | Supply Riser:

'
1
'
. 1
| |
| L.
’ ]
(
1
i
| i
.
l .\ .
40" Minimum L. :
Safety Space 1 | Note:
o : ' ! All risers shall be
! . installed at the same
' : level or above the
P A power neutral
! i '
\ { !
\ 3T T
-
. Communications i L\
Space : . :’.\ L
B &
. by
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) Exhiblt D:

Clearance Requirements Continved

) ' ,G.r"ouh.,vde_df'ec:wipménffhas;é 30 inch clearance.

Relcosure, Regulator, Sectionalizer Capacitor Figure 9
Figure9  Clearance between grounded supply equipment and communications space
!
! I
l 3
“’Z
| {—Primary Power
' Supply.conductor -
I | with neutral
- '
Supply Space : !
_ ! -
f
-
_nlr ! /Grounded
' —r] L / . Equipment
1 . Case '
Nl
t T
I
i
30" Minimum i 1
‘Safety Space i :
[ 0o
h {
. . i t
: {
= bell]_UpposefyCormmamtitoemovatom—
Communications ! ! |
Space i :
B i I'] r
] ;

I
b

"~ Midspan Clearance

This minimum clearance at any point in the span between power and communications
cables is either 48, 40 or 30 inches, depending upon the power line voltage. These

~midspan clearances are required when both power and communications conductors are
at the final sag at the maximum temperature at which they were designed to operate.

They are measured under the same ambient conditions, and from the closest point.

Note: Check distance between conductors at midpoint under various conditions (i.e.
summer and winter) with each conductor exposed fo the same ambient temperature, but

with upper conductor loaded and lower conductor quQaded to cause the closest
approach. : :

Exhibit D-JointUtilityStandard.doc
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ExhibitD

_Clearance Requirements Continued

Figure 10

Figure 11
cables.

_ 750Vt0o 12.5kV | A48 inch clearance
Power neutral to triplex jFlgtge 11) 0-750V A"30 inch clearance

... Open wire seconda (co al) 0-750V .. -.. | A.40inch clearance
Bare neuiral secondary - O T 0750 V- T ] A 30 inch clearance

Mldspan clearance between pnmary supply conductors and commumcatlons cables

-‘f_ﬁ\

~—Primary Supp

v

[ |
3 {
¥ 1 :
17 Foot Mmimum v g
¥ 5 Foot Minimum |
il : 1
Bl o a
" T
[ {
(] I
11 \ i
N o
H —Upper Communications Cable |
B3 &
X |
1 i
i L1

Midspan clearance between secondary or neutral conductors and communications

H —Primary Neutral Conductors”

1 Y _ R ' /:“:\ ,
N f o

v - '—Upper Communications Cable !

Bt

Li N L
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) Exhibitd

' Servnce Drop — Climbing. Space Clearance

All service drops:for communication and 'teleplhone companles shall be tnstalled and maintained
so as to provide at least a (30) thirty.inch. square cllmbmg space directly over and corresponding to the
_each others jomt pole attachments o L

Vegetatnon Clearance

The Joint Pole Occupant’s equment shall be constructed and maintained to, allow for
no mcudental contact that will apply addition loading to the supporting jomt poles

N

: _ Exhibit D JothtlhtyStandard doc ’
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. ExhibtD

Street nght Clearances
~ Special clearances exist between street lights and communications cables because o
~e: -Street lights are considered ungrounded for clearance purposes

e They may be installed anywhere on the pole, assumlng all cleararice
requirements are met.

¢ Vertical runs of street light supply wire may or may not be covered with protectlve
molding.

Cables Installed Below Street nghts N

"When communlcatlon cables are mstalled below a street Ilght on a pole, all of the
following minimum clearance requirements shall be met: -

Street light bracket and the top of the communications space | 20 inches
Drip loop of the street light supply wire and the top of the 12 inches
communications space. ' ‘
Supply space and the top of the commumcatlons space 40 inches
If supply cable is covered - : 3 inches

Figure 12 Clearances for communications cable'lnstalled- below street lights

Supply Space

R
1
|
]
|
I
!
i
|
[
!
1
I
f
1
[

{
i
N e
il
L
=gl o
J H ~o
:? “~.___ Grounded Street
1! Light Arm
" (w.
40" Min. = 1
Safety Space mi o ' ' ' v MG
>pa X K . 20° Min. to
: TR . ket
i ' 3" Min to drip loop bottom of bracke
'l ! (non-metalic covering} l
It
!

e

|

{
Communication :
Space o
:

]

1

l

{

1

) Exhibit D JointUtilityStandard.doc
Michelle Ness Page 16 of 20 ) 6/28/2002



"\ ExhibitD - =

Street Light Clearances Continued
- Cables installed above street lights

.. Communication conductors shall not be installed above street llghts unless minimum
cable-to-ground clearances cannot be met ina lower pOSItIOI‘] on the pole.

. When this is the case, all of the followmg minimum clearance reqmrements shall be met:

201nches
commumcatlons space

Bottom of the street light suppty were moldmg (where wireis .| 40 mches
exposed at a drip loop) and the bottom of the commumcatlons S
space. N _

‘| Top of the street light supply wire moldmg (where wire is |- - 40inches.

-exposed) and the top of the communications space-
Figure '1 3 lllustrates these clearance requirements.

Caution:: Commumcatlons cables shall not be installed above street Ilghts if the |
C vertical run of street light supply wire'is not covered wrth protectrve
moldlng

Figure 13. . .Clearances for communications cables installed above street lights

| &
I
Supply: Space. . Vo
: < @B
o

- Safety-Space

. ___Protective Molding

... Communications .- . - .

{

{

{

i

i

i

1

|

1

1

H

' :
40° Min.. .
[}

]

1

|

i

}

1

1

1

1

. 1
Space ... |
f

40" Min.

"~ Grounded Stroet
Light Arm

Top of
uancovered Wire

i
!
1
|
]
TiiE
1
A Y
i
1
{
i
1
A

=) .
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. Exhibit D

‘Sag and Tension

Set:qndary Poles

Secondary poles ‘are poles that do not have supply primary and neutral attached. They
still require a 40 inch separation on the pole and a 30" separation at the mid span.
Supply secondary has more sag in general than doe’s primary. ‘Therefore it is still
necessary to provide all sag data for secondary poles. 3 '

Primary Poles. ... ..

District's most frequently installed primary pole (a pole that has supply primary and
neutral) is 45 foot tall. However if DISTRICT has more facilities on the pole such as 2

~ sets of cross arms, special equipment, primary risers, orif the terrain requires we will

Sag

install a taller pole. Unless the Joint Pole Occupier informs DISTRICT that it needs
more clearance, DISTRICT will design for its' needs. . : ,

All communications conductors on poles 45 feet and shorter with a supply neutral below
the primary, and/or secondary should not have a sag of more than 2 feet to avoid road

clearance issues. . _ :

" Sag is the displacement of a wire, conductor, or cable from its line of sighf caused by ité

. own weight and ice/wind loadings, if any. Vertical sag is caLiSed by the attraction
. between the mass of the earth and the mass of the wire; conductor, or cable. Under
wind loading, the wire, conductor or cable will deflect horizontally and will stretch under

Initial Sag

F_inal Sag

the additional loading, thus increasing the sag. -

This sag of wire, conductor, or cable/messenger when initially installed. Typical sag and
tension charts for initial sag assume that a conductor is pulled into place through i
stringing blocks (pulleys) on-one day-and tied into place the next day. This allows the
evening and early mourning temperature/tension changes to equalize fension between
spans. Where conductors will not be tied in place until several days after pulling into the
stringing blocks, special sag and tension charts must be used to prevent over- '

tensioning. S

This is the essentially stabilized sag after the wire, conductor, 6r_ cable meésengér has
been in place long enough.to experience the full range of its loadings. Wire strands will

- stretch some amount and individual strands of muitiple strand conductors and .

messengers will lay in, under their own weight.and the forces caused by wind loading,

~ jce and thermal expansion and contractions. After sufficient loading, the wire,

conductor, or cable will reach near equilibrium at final sag. -Although some further creep
may occur during the life of the installation, it usually is not significant. Many sag and
tension calculations show final sag after the initial large changes and 10 years of creep.

Maximum Sag : -

The greatest sag that will occur under worst-case summer or winter loading is the
maximum sag. Under the NESC, this will occur at maximum conductor temperature (not
less that 120°F) or 32°F with specified ice loadings. The maximum conductor
temperature will occur under the extreme thermal loading due to line losses on a hot day
under emergency loading conditions. For small conductors in icing areas, the- 32°F with
ice condition will typically produce the greatest sag. For large conductors thermal”
conditions will typically produce the greatest sag. NESC vertical clearances must be
met with the wire, conductor, or cable at maximum sag. As a result, the norm al vertical
clearance under ordinary operating conditions is greater. -

Exhibit D JointUtilityStandard.doc o :
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‘ | : . YExhibit D

Llne of Site. Line of site refers to the stralght Ilne between the attachment ponnts at each end of the
span of wire.
New or modified communication lnstallatlons shall be low enough on the pole that supply
conductors do not drop beneath the line of site of Joint Pole Occupier’s wires or cables.
* Note: The 30 inch separation and all NESC rules still apply however sag of supply
secondary and neutral must not be below the line of site.

- Figure B " Clearances for communrcatlons cables beneath supply conductors and line of site.

: ’ . Attachment points Pole 45' pole - Primary
Height | - - - and
from i Nuetral |
Ground| - Wire Size

37’ Primary '
. . 35
Sag of 5
30
29' Neutral - 2/0AAAC
28’ Secondary 2AAAC
Safety Space 25
Line of Site .
Communications : 2AAA3C??\1AAtAct
euua
Space 20 652AAAC
15
394 Huaetral
10 394ARAL run
as nsutral for
S52ARAC
05
Supply
lt'.--‘.round econdary
ine _ o . 1/0TA_IR 4/0TAR
Span Length 50° 100’ 150' 200° 250' 300° 350' 400' 450 500'
Examples | . Erampie:
At 140" 2TA drops betow line af Al 390" 394AAAC drops be'ow
site and is in violation 7 une‘ of site and is In violation

_ Loadmg Method

The Joint pofe occupier will use the NESC “Medlum Loadlng District Grade C” unless the
District requires Grade B or Extreme Wind loadings, and provide the District with the
Ioadmg calculatnons :

i
\\\

Exhibit D JothtllttyStandard doc
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Bonding Fee Schedule =
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- POLE OCCUPANCY LICENSE AGREEMENT

DATE: _ | 2002
PARTIES:

: (“Licensee’.’) '

' Central Llncoln People S Utlllty Dlstnct
-(“District”)

an Oregon people’s utility dlstrlct
2129 North Coast Hwy.
Newport, OR 97365

RECITALS:

A. L|censee desires access to Dlstnct s pole, ducts conduits and nghts of—way wrthln
the District's distribution area. .. _

B. District is willing to license under certaln condltlons ona revocable non-exclusrve
license basis, to the extent it may lawfully do so, the placement of Licensee’s attachments
on District’s poles, ducts, conduits and rights-of-way where reasonably available in its
' dtstrrbutlon area. o

NOW THEREFORE in consrderatlon of. the mutual covenants, terms and condltlons_
herein contained, the parties do mutually covenant and agree as follows:

SECTION 1. DEFINITIONS

Definitions in ce‘ﬁefAI Except as the context otherwrse reqmres the terms
defined in this License. Agreement shall, as used herem have the. meanrngs set forth in
Section 1.1 through 1.15. :

14 Attachment The term “Attachment” ‘means any wire or cable for the
transmussron of intelligence by telegraph telephone or television (including cable
'televrsron) light waves or other phenomena, or for the transmission of electnc power, and
any related device, apparatus, or auxiliary equipment, installed. md:wdually upon any
portion of a pole or in any telegraph, telephone, electrical, cabie television or
communications right of way, duct, conduit, manhole or hand hole or other similar facrhty or.
facilities owned or controlled, in whole or in part, by the Dlstnct

\\ :

1 2 Attachment Project. The term “Attachment Pro;ect" refers to any ‘addition,

modification or removal of any electnc supply line, signal line, device, apparatus
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‘}'q‘mpment ‘or structural member that materially changes the -clearance, mechamcal '

sG;structural or electncal characterlstrcs of the jomt use pole installation.

1.3  Attachment Maintenance Project. The term “Attachment Marntenance |
-Project” refers to the replacement or maintenance of existing attachments that do-not

- modify the installation or location, change pole Ioadlng charactenstrcs or clearances, orp ‘

affect other joint-pole users.

14 Bootleg The term “Bootleg” refers to the ‘occupancy of an attachment on a
- pole, joint use pole or on a messenger cable attached to a pole or joint use pole without a
valid occupancy permit. A Service Drop will be considered a Bootleg if District has not
received a Service Drop Application within seven (7) days of occupancy.

15 Facilities. The term “Facility” and “Facilities” refer to any property or.
equipment utlhzed in the provision of services by Licensee or District. '

1.6 Forelgn Joint Pole. The term “Foreign Jornt Pole refers to a utility pole

owned and maintained by a utility other than the District, which may be occupied with:
Drstnct attachments. o

4.7  Joint Pole. The term “Jomt Pole” refers to a utlhty pole owned and
maintained by the District. and occupied with attachments of other electric and telephone-
utilities, cable television companies, fiber optic compames government agencies, or other
pnvate companles and mdrvrduals

1.8 Llcensee s Equrpment The term “Licensee’s Equrpment” refers to those
cables, wires, and appliances together with associated messenger cables, guy wires,
anchors, and other appurtenances to be used in the normal course of providing telephone ﬁ
- utility and/or communrcatlon service to Llcensee S customers

1.9 Make-Ready The term “Make-Ready refers to engineering and/or |
constructlon work required to modify or replace an existing poleor joint pole to render it -
su1tab|e for an. addltlonal or modlﬁed attachment or occupancy ‘

' 1 10 NESC The term “NESC" refers to the Natlonal Electric Safety Code. -

1.11 NJUNS. The tenn “NJUNS” refers to the Natronal Joint Ut|||t|es Notification

- System, an electronic internet program (www.njuns.com) for attachment permit application

to a-joint pole, attachment removal from a‘joint pole, attachment relocatlon ona jomt pole
and attachment transfer toa rep|acement Jomt poIe ' :

1 42 Pole. The term “Pole” refers to a utlllty pole owned and mamtamed and__
occupled by the District.

1.13 Senior.Attachment. The term “Senior Attaéhment” refers to the attachment
of a joint pole with the earliest current valid permit date. - |
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1 14 Transmlssmn Pole The term “Transmission Pole™ refers o a utllrty pole
owned, maintained, and occupied by the Dlstnct with a transmlssron electncal crrcurt wrth;
lme to llne voltage of 69 or 115 KV . "

1 15 TransmrssronlDrstnbutron Pole. The ten'n “Transmlssron/Drstnbutlon Pole”
refersto a utility pole owned maintained, and occupled by the District with a transmission
-electrical circuit with line to line voltage of 69 or 115 KV and one or more dlstnbutlonl’
electrical circuits wrth line to line voltage of 12. 47KV ' : '

SE_CTI__ON 2. GENERAL AGREEMENT

24 Permrts Subject to the terms and condltlons set forth in this Llcensej_;
Agreement Dlstnct shall issue to Licensee’ one or more: permlts authorlzmg L|censee to
make attachments to specified poles owned or controlled by District. District may- deny a -
.. permit appllcatlon if District determines in its sole Judgment that the pole space specrﬂcally_ -

requested by Licensee is needed to meet District's present or future requnrements oris - '

Licensed by District to another Licensee, oris othenmse unavailable based on engmeenng
or other valid concerns. Nothing contained in this Agreement, or any permit issued
pursuant to this Agreement, shall be construed to compel the District to maintain any of its
poles for a penod longer than rs necessary for District's serwce reqwrements '

. 2.2 Specrfic Permrts Requrred Except for service drops pursuant to Sectlon
3.1.5 and Attachment Malntenance Projects as defined in Section 1.3, the Licensee shall' _
have no right pursuant to this Agreement to attach to any pole of the District untrl a specﬂ“ c
perrmt has been granted as to that pole for each attachment. Licerisee shall be subject to

sanctions pursuarnt to Section 10. 5 for any attachment by Llcensee to apole owned byt the
Dlstnct without a permlt S

- 2.3 Distribution Area The distribution area covered by this Agreement shall be“:

those portions of Llncoln Lane Douglas and Coos Countles State of Oregon as served
by the Dlstnct S

o 2. 4 Forelgn Joint Poles Dlstnct does not own ‘some of the jomt poles for whrch'
perrmts are sought from the District under this Agreement and that such joint poles that the"
District has in use may be owned by others. Licensee understands and agrees that it is
requrred to make' appropnate agreements for perm1ts llcenses ‘or other written consentfor
Licensee’s use of a foreign joint pole with owner(s) of such foreign joint- pole; provrded_r
further, that Licensee hereby agrees to be responsible for obtaining the appropriate
permission from all owner(s) and Licensee further agrees to hold harmless and indemnify

the District herein from any claims or damages alleged agalnst District by reason of the
' failure of License¢ to secure or obtain the approprlate permlssron llcense or permlt from
any owner(s) of such forelgn joint poles. '

2.5 DrstrrctILlcensee Relationship. No use \however extended of any of the
poles under thls Agreement shall create or vest in'Licensee any ownership or property
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rights herein, but Licensee’s rights therein shall be and remain a mere license, whcch asto
any particular pole or poles, may. be terminated at any time by the District pursuant to
Section 10.3. Licensee understands and agrees that the permit rights granted herein and

the specific permits granted pursuant to this Agreement are non-exclusive and revocable,
and that District may grant attachment rights to other parties for the use of the same poles
for which Licensee has specific attachment permits; provided, however, that pole
attachment rights subsequently granted by District to other private parties pursuant to
licenses, permits and/or rental agreements shall not limit or interfere with any. prior
attachment rights granted to Licensee hereunder. In all cases, the Senior Attachment shall
have priority over subsequent attachments. .= = - | o

, 2.6 Primary Use of Poles. Licensee understands and agrees that the District's
poles are used and are to continue to be used primarily for the District's purposes;
therefore, the Licensee’s use will be a secondary use and that this Agreement is made and.
all permits granted hereunder are granted as an accommodation to’the Licensee,
Attachment requests to District Transmission/Distribution Poles shall be governed by this

‘Agreement with the exception that all engineering, inspections and make-ready work shall
~ be charged by actual cost. Attachment requests to District Transmission Poles shall be by
: s_eparate_"agreement and at the sole discretion of the‘_'-Dis__triq’;. ’ T

2.7 Prohibited Equipment. Under no circumstances shall a permit be granted
hereunder for the attachment of any equipment that is intended to either transmit or receive
any radio frequency licensable by the FCC. Such prohibition shall include both. direct
attachments to the District’s poles and the placement of antennae. between.pole spans,
utilizing existing attachments. However, nothing in this Agreement shall prevent the District

from authorizing the attachment of such equipment to District poles, or any other District
facilities, under a_separate agreement containing terms and conditions for such

attachments which are acceptable to the District in its sole discretion. =~ SN

SECTION 3. PROCEDURES AND COSTS |

, 31 Application Forms. To apply for a pemit under this Agreement, Licensee.
shall submit to District a signed copy of an Application for Pole Attachment, a copy of which
is attached as Exhibit “A”, .or electronic application using NJUNS.  Licensee shall also
submit to District a signed copy of the Joint Occupant Load Data Information Form, a copy..

of which is attached as Exhibit “A”.  The Application for Pole Attachment and Joint

Occupant Load Data Information Form may be revised from time to time .in the sole

discretion of the District. Licensee may cancel a permit under-this Agreement pursuant to-
Section 10.3.1.. . - T IR RS

'3.1.1 Required Information. Each application for a permit under this Agreement.
shall specify the District's Site Location Number (normally attached to the pole), physical
location description of the pole or poles in which Licensee desires to make an attachment
and other identifying pole information; a description of Licensee’s equipment which will be
attached to each pole, complete cable, wire, and gqu-igtment:_ wind and tension loading
information, installation diagram of equipment placement in relation to District's facilities,
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and existing Licensee’s attachment if any. Incomplete applications shali be returned to the
Licensee without further consideration for a permit o attach. - ’ ' '

~ '3.1.2 Attachments per Application. Each initial application fora permit under this
Agreement shall have a maximum of 10 attachments located on 1 to 10 poles. Subsequent
application resulting from make-ready work rejections of an initiat application shall be for 1
pole. o I : ' '
' 3.1.3 Large Attachment Projects. Attachment projects involving a large number of
poles and attachments shall require sixty (60) calendar days of advance notification and a

project planning meeting between Licensee and District to determine scope of work, party

responsibility, time schedule, additional fee and chargeable costs before work begins on
processing attachment permits. The District shall make the sole determination of what
constitutes alarge attachment project. : ' ' i

3.1.4 - Application/Inspection Fee. An application fee in the amount set forth in
Exhibit. “B” shall be billed for: each attachment application. The District shall bill the
application fees monthly. Such application fee shall cover the average costs of the
preliminary survey described in Section 3.2 below and one (1) post construction inspection.
of the completed attachment. Licensee agrees to pay-for ary and all subsequent
inspection(s) if the installation is not in compliance with any Section of this Agreement,
NESC, and/or OPUC policies in amount set forth in Exhibit “B”. See Section 4.6 regarding
annual review of application fees. - . - S I :

“3.1.5. NJUNS. Use of the internet NJUNS progrgim is the preferred method: of
permit applications, notifications and transaction recording. If Licensee elects not to use
NJUNS, Licensee shall notify District in writing and agree to pay a written
application/notification fee in the amount set forth in Exhibit “B”". See Section 4.6 regarding
annual review of application fees. e B

- "3.1.6 Service Drop Exception. With respect to service drops only, District grants.
‘Licensee preliminary permission for such occupancy to.be made prior totheissuance of a
permiit; provided further-that such preliminary:permission‘shall be subject to subseduent
receipt of a:properly: completed electronic application.using NJUNS or the Application for
- Pole/Attachment, and receipt of a completed Joint Occupant Load Data Information Form.
Failure by Licensee to meet all requirements for service drops will result in District revoking
preliminary permission for occupancy and shall be considered a bootleg attachment
subject to the Section 3.7. Upon receipt of the electronic application or written Application
for Pole Attachment and Joint Occupant Load Data Information Form from Licensee, the
District shall review the application pursuant to the procedure set forth in this: Section 3.

~3.2 Preliminary Survey. Upon. receipt of a written or electronic NJUNS
application, the Joint Occupant Load Data Information Form; application fee'and location
--map, the District shall conduct a-preliminary survey of the.pole(s) in question and, if the
~ Licensee requests, with representatives of the Licensee. The preliminary survey shall
determine: " - . o NN
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(a) ' Whether-such poles are available for the Licensee's attachments; - -
(b)  Whether any rearrangement or other changes are necessary in the-facilities
of the District or of other joint users of the pole or joint use pole in question to
- accommodate Licensee’s proposed attachments; S :
. {c). Whether any pole or joint use pole in question requires strengthening,.
" including guying, anchoring, and/or stubbing; and il : SRR
(d) ‘Whether any pole or joint use pole requires replacement by a taller or higher.
strength class pole. I :

_ 33 Compl'é:ti'on. _of Prélﬁninary Survey. The- District shall completé-_. the:
preliminary survey-and send either written or electronic notification using NJUNS, to-the

* Licensee within thirty. (30) days after receipt of the complete attachment application, - -

engineering data information form, for attachment projects not determined to be large |
attachment projects.

. 3.3.1 Issue of Permit on Preliminary Survey. District shallidentify to Licensee as.
to which of the pole(s) or joint use pole(s) in the application are available for Licensee’s
proposed attachment, including the location on the pole or joint use pole available for,
Licensee's proposed attachments. o S :

. 3.3.2 Rejection of Attachment on Preliminary Survey: District shall identify to
Licensee as to which of the pole(s) or joint use pole(s) in the application are not available
for Licensee's proposed attachment. An estimated make-ready cost will be noted for the
rejected. poles. Rejected pole(s) will require a new individual attachment application in
order to proceed with the permitting process. . '

- 3.4 Make-Ready 'Wbrk.ﬁ Diétrict final engineering for make.-réady" work:-ﬁvill
commence upon receipt of the re-application for pole attachment. .. - '

3.4.1 _Licensee’s Engineering Review. Upon Licensee’s request, the District shall
permit the Licensee to review:the proposed work prints, together with available supporting.
cost details; in order for the Licensee to satisfy itself as to the make-ready work proposed:
and. the -costs estimated.:by. the District. - ‘The District- may-.consider any.reasonable
objections .or comments by the: Licensee; provided, however, that the District’s decision.
_ regarding the necessity and-cost for any make-ready work remains in the District’s sole
discretion. - T L ' . e

3.4.2. Costing. The District shall determine the estimated costs-of make-ready“ :
work. The engineering and/or construction work required to modify or replace an existing
pole or joint pole to render it suitable for an additional or modified attachment or occupancy
shall include those items described in Sections 3.2(b), 3.2(c), and 3.2(d). The estimated
costs of make-ready work may include, but not be fimited to, réplacement costs of polesor
joint poles. Replacement costs shall include the total costs of the new pole, removal of the
old pole, all transferring of the District's attachments from the old to the new pole, and such
other costs necessitated by the Licensee’s attachment less the salvage value and the costs.
of such portion of the new pole which represents space reserved for the use of the District
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_ and any jornt users greater than that provrded for on the old pole Make—ready costs may
also.include all materials, .supplies, engineering, labor including overtime, board. .and.
'-Iodglng where necessary to meet the Licensee’s . requrrements ‘supervision, contract
engineering services, transportatron travel time, taxes, general overhead, appropriate
loadings for such items as pension accruals, social security taxes, vacations, helidays,
sickness, workman’s compensation, and any other accounts under the uniform system of
accounts appllcable to District as prescribed by the Federal Energy Regulatory,,
Commission. District shall utilize standard construction unit costs, where applicable- and
amended from time to time, as set forth in the attached Exhlbrt “B”

y 3 4 3 Conf‘ rmation by Llcensee Wlthm thlrty (30) days after the District notifies
the Licensee of the. contemplated make-ready work and the estimated make-ready work
cost, Licensee shall confirm with a written notice or an electronic notice using NJUNS its
decision to proceed with the make-ready work. In the event Licensee does not confirm
with a_written or electronrc notice using NJUNS: within. thirty (30) days, its application -
o pursuant to Sectron 31 shall be deemed withdrawn and the applrcatron fee provided in

~ Section 3.1.3 shall not be refunded. Licensee shali also be responsible for payment to the
District of the costs of determmlng the make-ready work costs; provrded however that}
such costs shall not be dupllcated o )

_ 3 4 4 Advance Payment of Estrmated Costs In the event chensee conﬁrms lts_
apphcatlon Licensee shalil pay to District in advance the full amount of the make-ready_
work costs as estimated by the District, or by mutual agreement District will bill chensee{
upon completion of make-ready work. In the event Licensee fails to. make advance
payments within ten. (10) days of confirmation pursuant to Section 34.3,.the District shall
be under no further obllgatlon to perform or continue any make-ready work inno. event:
shall. Llcensee commence any construction or attempt to attach its facrlrtles tothe. Dlstrlct’ v
poles until Licensee has paid to District the costs of all make-ready work; and Dlstnct has
authonzed and notified electromcally using NJUNS that Licensee can proceed.

' 3 4, 5 Pole Strength Space or. Avarlabllrty ln the event exrstrng poles of Drstrlct.,i.
¢ tavallable for; attachment by Licensee. pursuant to Section 2.4 of this. Agreement or.
if D|s trict shall.not. have poles or pole. facrlrtles sufficient to fulfill chensee 'S requrrements for
the attachment of Llcensee S equrpment Licensee shall notlfy District in writing of its need.
~ for such pole facilities and grant District a rrght of first. refusal to determlne whether it
- wishes to provide pole facilities in such locattons and in such manner as will fulfill the
Licensee’s requirements.. If District elects to exercise its nght of firstrefusal to provrde pole
facilities for. Licensee, District. shall at Licensee’s expense erect pole facilities in such. -
locations and in such a manner as.to reasonably meet the service requrrements of both.
Licensee and District. If other Licensees request occupancy space on said pole within a
sixty (60) month period from the setting month, the District shall collect a prorated share of
the setting fee and reimburse Licensee the prorated share. District's nght of first refusal
does not obligate District to provide. pole space nor to grant Llcensee permission to use.
any partrcular pole. Drstnct understands and agrees thak it decllnes to grant a permit to
‘Licensee to attach to an existing’ Dlstnct pole, or to provide new pole facilities sufficient to
meet Licensee’s requirements, Licensee shall have the right to .make any other
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arrangements it deems reasonably appropriate to provide for its equipment at the location
- desired; provided, however, that Licensee's pole plant or altemative arrangements forits
facilities shall not unreasonably interfere with the existing poles and facilities of District: In-
no case shall Licensee place a pole in'line with the District's pole line. I

_ o 3;4.6”‘|Ssuahce_ of Permit. If Licensee’s application for a:polé-‘attachmeh'tl'ji is
~ approved, and all required make-ready work completed, District will execute and return a-

permit to Licensee, as appropriate, authorizing Licensee to attach or place the specified
facilities on District’s poles. h S ' ~

~ 3.4.7 FinalBilling ‘Pa'yme'nt.' Upon completion of make-ready work, Licensee will
be billed the difference between the actual make-ready work less the advance payment.
. Licensee agrees to pay to District within thirty (30) days of the date of the final bill.

3.5 Subsequent Modifications of Licensée’s Attachments. Licensee

acknowledges that, from time to time, it may be necessary or desirable for District to' -

change out poles, relocate; reconstruct, or rearrange facilities contained therein or
connected thereto and that such change may be necessitated by District’s business needs
and that it is clear the beneficiary of such rearrangements is District. In these instances,
Licensee agrees that Licensee will, upon District's request, and at Licensee’s expense,
participate with District (and other Licensees) in the relocation, reconstruction, or
modification of District's poles or facilities rearrangement.” Licensee” shall make all
_ rearrangements of its facilities within such a period of time as is jointly deemed reasonable .
by the parties based on the amount of rearrangements necessary. [fLicensee fails to make -
the required rearrangements within the time requested and prescribed or within such
extended periods of time as ‘may granted by District in writing, District may perform‘such-
rearrangements with written notice to Licensee, and Licensee shall reimburse District for

actual costs and expenses incurred by District in connection with the rearrangement of
Licensee's fadiities. SRR T o

3.6 Emergency Repairs and Pole Replacements. In general, Licensee shall be
responsible ‘for ‘making " emergency fepairs ‘to its own' facilities and for formulating
“appropriaté plans ‘and practices which will enable it to-make'such emergency Tepairs.
District shali be under no obligation to'perform any repair or service restoration work ofany
kind with respect to Licensee’s facilities. District may, atits option, correctany attachment

deficiencies and charge the licensee for its costs. S S
3.7  Unauthorized Pole Attachment - Penaity. In the event Licensee occupies a
District pole with an attachment without a'specific attachment permit for such attachment,.
Licensee shall have a bootleg attachment i non=compliance for the attachment permitand

be subject to sanctions and penalties purstant to Section 10.5.

3.8 Cost Allocation Among Multiple Applications. When applications to
occupy the same pole have been received from two or. more prospective Licensees,

including Licensee, before permits are granted, applicable make-=ready costs shall be-pro-

rated equitably among such simultaneously attaching oc@pants, Each occupant, including .

Page 8 of 22—Licénse A@reemeﬁt - Pole Attachment Agreement June 28 2002.doc ] 6/28/2002



Licensee, shall. be responsible for. an addrtlonal lnspectlon cost on its mdrvrdual_
attachments

SECTION a. RENTALS CHARGES, »'AND:RATE"S'

" 441 Pole Rental Amount. Each permrt issued pursuant to this Agreement shall .

be subject to an annual attachment or occupancy fee as set forth in the attached Exhrbrt
uBu T ) . .
4.2 Payment Annual billings shall be rendered on February 1‘°’t of each’ year '
Rental bills shall be considered dellnquent lf payment is not recerved in full within thrrty (30).
days of the billing date. : '
4.3  Annual Rental Method of Computatlon The amount of annual payment
due shall be determined by District based upon the total number of attachments service
drop attachments, equipment attachments, anchor attachments,. and riser attachments’
permrts on poles as of December 31$ prror to the February 1% billing date :

4.4 Annual Attachment Rental Fee Revrew District shall annually review the:
attachment rental fees in Exhibit “B” by June: 30th of each year. Notice shall be sent to
Licensee with a revised Exhibit “B” reflecting any increasé or decrease in the attachment:
renital fees. Any annual increase or decrease in fees shall take effect on the date specified
in said notice. The letter of notification shall be incorporated in, and governed by terms and
conditions of this Agreement. If such changes are not acceptable to Licensee, Licensee
may dispute thé revised attachment fee amount. The amount in dispute shall be placed v
into escrow by Llcensee until the dlsputed amount is resolved ‘

4 5 Late Payment Penadlty. Alate payment penalty feei in an amount set fort }l‘nj
the attached Exhibit “B” shall be added on’ the unpard amount past due’ under his
Agreement

4 6 Applicatlon Fee Revrew Dlstnct shall annually review the Fee Schedule _m,_ ;
Exhibit “B" and provide at least six (6) months written notice to Licensee of any inc '
decrease in fees with a revised Exhibit “B”. The letter of notifi catron shall be tncorporated'
|n and governed by terms and condrtlons of this Agreement o

" 4. 7 Mrscellaneous Charges Llcensee shall pay, in addltron to the charges_
specifed in thrs Section, all costs ificurred by District in' connection’ W|th any. we 'rku
performed by the District pursuant to this Agreement in order to provide or maintain sp ce .
on any poles for the Licensee’s attachments, and any other costs incurred by the District
arising out of this Agreement. Licensee shall be responsrble for any consent, permits,
taxes, licenses or other requirements and charges that may be imposed upon District by
reason of this Agreement and to.pay all such taxes, fees, charges, and « expenses as may'
- be imposed upon District as a result of this Agreement

Pane 9 of 291 inenca Anraemant ’ Dnla Aftachmant Anrasment _lima 92 2012 dnc . ‘a’Mamnnn



SOy

SECTION 5. OPERATIONS AND MAINTENANCE

5.1 Permission from Other Authority. Licensee shall be responsible for

. obtaining any building licenses, permits, authorizations or certificates from governmental
authorities necessary to construct, operate, maintain and remove its facilities on public or
private property. Licensee shall not attach or place its facilities to or on District's poles
located on any property for which it or District has not first obtained all required.
~ authorizations. Disfrict shall have the right to request evidence that all appropriate
~ authorizations have been obtained. All facilities owned by Licensee on District’s poles,
anchors, or guys must serve a lawful purpose and the uses made of Licensee’s facilities -
must comply with all applicable federal, state, and local laws and with all federal, state, and
~ local regulatory rules, regulations, and requirements. In this regard, Licensee shall not
 utilize any facilities occupying or attached to District's poles for the purpose of providing

. any servicés which it is not authorized by law to provide or for the purpose of enabling any

“othér person or entity to provide any such services.

5.1.1 Existing Easements, = Licensee understands . that District's _ existing.
‘easements do not include the facilities and attachments of Licensee. Licensee shall secure
the necessary easements for the facilities and attachments of the Licensee. )

5.4.2 Future Easements, In the event District elects o procure easement rights:
for its poles and facilities, District shall only seek the rights that cover District's poles and
facilities. , N O et S poies &l

52 Construction, Attaching, and Placing Facilities. Licensee shall be
‘responsible for constructing its own facilities and attaching those facilities to District’s poles
at Licensee's solé cost and expense. Licensee shall be solely responsible for paying all
persons and entities who provide materials, labor, access to real or personal property, or
other goods and Services in connection with the construction and placement of Licensee’s
facilities and for directing the activities of all persons acting on Licensee’s behalf while they
are physically present on District's pole, or in the vicinity of District's poles. Licensee shall
not permit any mechanic’s lien, materialman’s lien, or any other lien, claim, or security
interest o attach or encumber any of District's real o personal property at any time. ..

" 'B3"  specifications and Standards. Licensee shall construct, attach, place and:
maintain its facilities in compliance with all requirements and specifications set forthin this
Agreement, the statutes of the State of Oregon, the current NESC and its.amendments,
and with the Construction Standards and Specifications For Joint Use Attachments set
forth’in the attached Exhibif “D”, which may be revised from time to fime in the sole
discretion of the District. S o o
54  Maintenance Duties. Licensee shall maintain its facilities in accordance with -
~ the provisions of this Agreement at Licensee’s sole cost and expense. When maintaining
the facilities, the provisions of Sections 5.2 and 5.3 shall apply. ' N

5.5 Modifications - District Permission Rquired. Permits are for the specific
equipment, facilities and location specified in the original application. Any subsequent
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modification in the nature or location of the attachment specified on thie permit (including

but not limited to over-lashing or otherwise adding additional cable loading to the original .

attachment) shall require the Licensee to request modification to the existing permit or to

apply for a separate permit for such additional attachment. Unauthorized modifications in

- the nature or location of attachments shall be considered a bootleg attachment and subject
to the provisions of Sections 3.7 and 5.10. - o

- - 5.6 Inspection: District shall have the right to make periodic or spot inspections
at any time of any part of Licerisee’s facilities attached to District's poles, anchors, or guys
for the limited purpose of determining whether Licensee’s facilities are in cornpliance with
the terms of this Agreement and permits hereunder; provided, that such inspections are
non-invasive. Inspections may be made pursuant to the Inspection Form, a copy of which
is attached-as' Extibit “A”. Such inspections shall be condtictéd at Licensee’s expense.
Neither the act of inspection by District of Licensee’s facilities nor any failure to inspect
such facilities shall operate to impose on District any liability of any kind whatsoever or to
relieve Licensee of any responsibility, obligations, or liability under this Agreement.

, ' 5.7  Maintenance Rights. ‘District reserves the right to maintain itspolesandto
operate' its facilities thereon in such manrier as will best enable them to fulfill its public
service‘requirements. o B ' o o

, 5.8 Time for Removal. Whenever Licensee is required to remove its
attachments from any poles, such removal shall be made in accordance with Section 10.4.

5.9 Transfer of Attachments. The District, in the course .of replacement or
removal of joint poles shall notify Licensee, in writing or electronically using NJUNS, of the
District’s anticipated schedule of work and required last attachment transfer date fifteen
(15) calendar days:prior to the performance of the work. Licensee, upon receipt of the -
anticipated work schedule, may elect to contact District's local operations office and
atterript fo coordinate the work. District is not required to provide exact time'schedules; but
to the extent such information is available to the District, shall make reasonable éfforts to

- provide the Licensée with information regarding ‘crew assignments: The Distr ct réserves

- theright to change such schedule, but shall make a reasonable attempt to notify Licensee
- of such changes. District is under no obligation to_coordinate such work with Licensee with
the exception of work sites that require all entities involved to coordinate the work for the
purpose of safety of the crews and public. In the event the Licensee is able to coordinate
the transfer of Licensee’s facilities during the ‘course of the work simultaneously being
performed by the District, Licensee shall perform such work in‘a time and manner so as to
permit District to remove original pole(s) during the course of District's work." District shall
not be required to remain at a work site longer than thirty (30) minutes to allow Licensee to
- complete its work such that the District performs removal of original pole(s). |
| 5.9.1 Set Pole Notification. District shall provide written notification or elecfronic
notification using NJUNS to the Licensee of the completion date of District's set new
transfer pole(s) work. District agrees that Licensee shalfkhave thirty (30) days following
such notice by District in which to transfer its attachments: provided, however, that said
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time period may be»shoﬁened in the event of a bi__)n.a.ﬁde;‘gmergenpy,_s_ituation requiring
promipt action. Upon notice to Licensee, District shall have the option fo transfer Licensee’s
attachments at its sole discretion and charge Licensee a tranisfer fee as set forth in Exhibit

_5.9.2. Failure to Transfer. In the event Licensee fails to transfer its attachment or
. attachments to the new pole by the required transfer date or thirty (30) days following set
pole notification, and has nat notified the District in writing or electronically using NJUNS
with an acceptable transfer date Licensee shall be in noncompliance with this Agreement
and-the attachment permit for the pole will be terminated. Licensee will be subject to

~ sanctions and actual cost accrued-by District as set forth in Exhibit “<.

- 540 Crossing Eacilities. Except for service drops, Licensee’s conductor or wire

facilities that cross or intersect District facilities may.be required, at Licensee’s expense, to

be attached to a joint pole-at the sole discretion of the District.

511 Loading Method. Licensee’s facilities shall be constructed to NESC Medium -
Loading District Grade “C” specifications unless special conditions or locations, at District's
 sole discretion, require Grade “B” or Exireme Wind loadings. Loading parameters are
outlined in Exhibit “D". Licensee pole loading calculations will be required before an
attachment permit is processed pursuant to Section 3.

512 Balance Pole Moment Loading. Licensee shall provide, install and maintain
anchors and guys to insure a balanced pole loading moment. Maximum allowed non-wind
load moment at the base of the.pole per attachment will be one-thousand (1,000) foot
pounds. R ) S ’ . e ‘

| 5.42.1Use of District's Anchors. Where the anchor requirements of the Licensee.
and District coincide with respect to certain poles, the strains of Licensee’s equipment and
of District's equipment on said poles may be held by the same anchors. If District
determines that District's anchor has sufficient holding capacity and attachment space to.
ccominodate Licensee’s guys, Licensee may, at its option and expense, utilize District's,
xhibit “B” for anchor attachment fee. = - CTI T

' 5.12:2 Anchor Replacement. In thiose cases where existing District owned anchors
are inadequate to hold Licensee’s strains and separate anchors are not desired by

Licensee, District shall replace existing anchors with adequate anchors at the expense of

the Licensee, and Licensee shall reimburse the District in accordance with Section 3 and
Exhibit “B". . | T T - :

543 identification Tagging, In tfie event any applicable federal, state, or local
laws, regulatory rules, regulations, or requirements require the identification tagging of

poles during the, course of this Agreement, Licensee shall accept the means chosen by
District to comply with identification tagging requirements. Licensee also agrees to provide

- District with the location of all poles requiring ide.nt'rﬁca__ng tagging used by Licensee, or if
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colors are used: for identification tagging, install the ‘identiﬁca_t_ion _tagging 'on its
attachments. ' - S o ' :

'SECTION 6. SAFETY, NESC, OPUC

6.1 ° New Installations. District shall have the right to inspect each .new
installation of Licensee’s attachments upon and in the vicinity of such poles and to make
“periodic inspections of Licensee’s attachments as it deems necessary. District.reserves
the right to charge Licensee for the expense of any field inspections, including inspections
for make-ready work, inspections during installation of Licensee’s attachments, inspections
‘after construction, and any further periodic inspections deemed necessary by District. Any
inspections performed shall in no way relieve Licensee of any responsibility, obligation, .or
liability assumed under this Agreement. =~ ' ST

_ 6.2 Licensee Practices.. Licensee shall have written standard practices that
 address construction standards and communication protocols to be followed in attaching to
District's poles pursuant to the requirements in Section 5.3. The standards shall specify
any obligations that exceed NESC regulations, address communication methods, and
contain’ contacts for “notifications, project plans, - authorizations. and compliance

- certifications. These standards shall be made readily available to District upon twenty (20)

days written notice to Licensee. '

6.3 - Safety Violation, District shall provide Licensee written notice or electronic
notice using NJUNS of any violation of the Oregon Public Utility Commission’s safety rules.
Upon notice of a safety violation, Licensee shalll either correct the violation within sixty (60)
days or submit a plan of correction within thirty (30) days of its receipt of notice. District
may, at its option, correct any attachment deficiencies and charge the Licensee for its
costs. Licensee shall be subject to the sanctions contained in Section 10.5 for any safety
- violation pursuant to this Section. ' ' : '
6.4 Vegetation Trim Around Licensee’s Attachments and Facilities.

Licensee agrees to maintain a minimum distance from vegetation of one (1) foot during .

normal Oregon coast high wind conditions. Failure to maiftain. minimum clearance will

- resultin Licensee non-compliance with the Agreement and Licensee agrees to accept full

liability and hold harmless the District in the event of pole damage or failure during any.
weather condition. District may, at its sole option, trim vegetation that it deems hazardous
to the operations of the District or safety of the public that are locatedin the communication

-space and charge the Licensee a prorated amount for its costs. -

SECTION 7. INDEMNITY; REPRESENTATIONS AND WARRANTIES
74 Indemnification. Licensee shall indemify, protect and save harmIeSS
District, its directors, officers; employees.and agents, District’s other Licensees, and Joint

User(s) from and against any and all claims, demands,\éa_uses of action, damages, and
costs, including reasonable attorney’s fees through appeals incurred by District, District’s
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. 8.2.4 'Workers Compensation Insurance in statutory amounts and Employers
Liability Insurance in the amount of $500,000 per accident. : o

8.3 - Increase in Limits. Licensee agrees that District may reasonably require an
_increase in the limits of liability insurance and Licensee further agrees to provide such-
ifisurance in increased amounts as a condition to Licensee’s coritinued use of District's
poles. redssl 7 on , ; i

"~ 8.4 Required insurance shall remain in force until such Licensee’s attachments
have been removed from all such pole(s), anchor(s), conduit system(s), or rights-of-way. in
the event that the Licénsee shall fail to maintain the required insurance coverage, District
may pay any premium thereon falling due, and the Licensee shall forthwith reimburse
District for any such premium paid. ' : o

8.5 Certificates of Insurance. District shall be named as an additional insured
on the policies described under Sections 8.2.1, 8.2.2, and 8.2.3. Licensee shall submit to -
" District certificates by each company insuring Licensee with respect to any insurance
required héreunder, such certificate(s) to specify the coverage provided and that such
comipany will not cancel or chanige any such policy of insurance issued to Licensee except

after'sixty (60) days written notice to District. =~~~ L L

8.6 Notification of Claims. The Licensee shall promptly advise the District of all
claims rélating to damage to property or injury to or death of persons, arising or alleged to,
have arisen in any manner by, or directly or indirectly associated with, the erection,
maintenance, presence, use or rémoval of the Licensee’s equipment. Copies -of all
accident or other reports made to any insurer by the Licensee shall be furnished to the
District in a timely manner. - | R -

SECTION 9. SECURITY

~ i1 security Regiiifement, The Licensee shall furish security o the Districtfor
the performance of the Licensee’s obligations under this Agreement to make any and all

nts demanded by tHe District 'as due under. this Agreement, including without, -

limitation ‘any pole contact fees with respect to, permits, District’s costs of modifying. or.

* ‘removing Licensee’s plant, and District's cost of enforcement under Section 10. Such

 sectirity shall be maintained in full force aid effect throughout the term of this Agreement,
including any renewals thereof. At any time duiring the term of this Agreement, Licensee
 shall, upon District’s request, furnish District with evidence that the security is in full force
and effect. In the event of cancellation, termination, or alteration of the security District
‘may, at its option, terminate this Agreement unless Licensee makes other arrangements
satisfactory to District to guarantee the performance of its obligations under this
Agreement. " S o c o 3
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9.2 'Amount of Securrty The amount of the secunty required shall:be the
- amourit as 'set forth in Exhibit “E”. District shall annually review its Bonding Fee Schedule
in Exhibit “E” and provide at least six (6) fnonths written notice to Licensee of any increase
or decrease in the amount of securlty requirements with a revised Exhibit “E”. The letterof -

notification shall be incorporated in, and’ governed by terms and condltlons of :this
Agreement .

9. 3 - Form of Securrty The form of: the secunty provided by chensee may-be

- one, ora combination of the following: cash deposrt of money with District; a performance

bond from an-acceptable surety, a letter of credit, a personal guaranty, a corporate:
guaranty, or such other reasonably security as the Licensee may propose. The amount of
the bond, letter of credit or other security” shall not-operate as a limitation upon the; n
'obllgatrons of Licensee hereunder. :

- 9.3.1 District's Approval Required. The form and sufficiency of secunty proposed
- by Licensee must be approved by District; provided, that District may require financial
statements or other appropriate evidence as to the solvency and financial capability of the..
surety, guarantor, or financial institution.

9.3.2 Cash Deposﬂs IfLicensee elects to prov:de a cash deposit, such deposit or
deposits shall be held during the term of this Agreement as security for any and-all
amounts which are or may become due to the District under this Agreement. Said cash
deposit shall be placed in an interest-bearing account and Licensee shall be entitled-to:a
credit for the interest income on said cash deposit. If Licensee fails to pay any sum
demanded by District as due under this' Agreement, District shall have the right, without
prior notice to Licensee, to apply immediately any or all amounts on deposit with District
towards payment of the sums-due District, whether or not Licensee contests the amount:
dueor its liability to pay, and whether or not District exercises orhas-exercised any option it
may have to terminate: this ‘Agreement: If Licensee contests its liability to pay any sum:
claimed by District, Licensee’s sole remedy shall-be an action at law to-recover-the’
‘amounts in dispute. In the event District:shall apply some or all of the cash deposit towards
payment of an amount dué t6 District; Licensée mustrestore to its deposit the amount so
applied within thirty (30) days after notice of such application irrespective of whettier or not
Licensee contests'its liability or commences any legal proceedings to determine its liability.

Failure to restore its cash deposit to the requrred securrty amount shall constltute a default N
under thls Agreement ' o . :

9 3. 3 Performance Bond If the Licensee elects to provrde a perfonnance bond a
commercral bondlng company satlsfactory to Dlstrlct shall issue such bond to Drstrrct ina
bonds shall be provided by Llcensee to District at least two (2) months before explratlon of
an existing bond. A bond must contain a provision that the surety will pay-to District subject
to the dollar limits of the bond any sum demanded by District as due under this Agreemient,
whether or not Licensee contests its. liability to pay such:sum, and whether or not District
exercises or has exercised any option it may have to terminate this Agreement. If any such
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amounts: are péid by the surety, Liceh_s-ée- within thirty (30) days after notice of such
payment shall provide to District security in the full amount, irrespective of whether or not.
Licensee contests its liability to District or brings or has brought any legal proceedings or:

appeals to-local, state, or federal regulatory agencies to determine its liability. Failure to
restore the security shall constitute a default-under this Agreement. _

0.4 Defenses Waived. The form of security provided by Licensee mustinclude a
provision in which the surety, guarantor, or other party providing the security specifically
agrees that it will not assert defenses against the claims of the District upon such security.
The security provided by Licensee shall be absolute, irrespective of whether or not
Licensee contests its liability to District or brings-or has brought any legal proceedings or,
appeals to any local, state or federal regulatory agencies or courts of law to.determine its'
liability. ' - : ' '

. 9.5 _ Security Ob'ligét_ions. The furnishing of security shall not re‘Iiev‘e' Licensee of

any of its obligations under this Agreement, ‘and the security shall not be rel,ea,sedﬂn_t‘i_!_jall

obligations under this Agreement have been discharged.

 SECTION 10. DEFAULT, TERMINATION AND REMEDIES

" 410.1 -Events of Agﬁreemen-t-\"l'ermin-ation. This Ag'reerhent\shall termihate upon
the occurrence of any one of the following events: "

(@ . Upon six (6) months written. notice of termination, - e
~ (b) UponLicensee's failure to apply for a permit within six (6) months from
the date of this Agreement. =~ . - e T
. ¢ .. (c) . . Exeeptfor pending permit applications with the District, one (1) year
from the date of this Agreement if no permit has been granted by the District pursuant to
this Agreement. . - L R
e o (d) - Failure of Licensee o pay:-the amounts.due pursuant to Section 4.2.
.+ oow(e)  Failure of Licensee to obtain insurance in.increased limits pursuantto
Section8.3. . o o F e A It
e (f) -~ Whenever Licensee violates, breaches oris in default of any term or
condition of this Agreement or any permit including but not limited to the 1)Construction,.
operation or maintenance of Licensee'’s attachment in violation of law or in aid of any lawful
act or undertaking; or 2)Construction, operation or maintenance of Licensee’s attachment
without the insurance or security coverage required under this Agreement. Within thirty
(30) days of ‘notice from- District, Licensee shall take immediate corrective_action to
eliminate any-above mentioned condition or other violation of any term or condition of this;
Agreement within. thirty (30) days and shall confirm in writing to. District that the cited
violations have been corrected. If Licensee fails to discontinue or correct these violations
or fails to give the required confirmation, District may immediately terminate this Agreement
and any.of Licensee’s rights hereunder without limiting or restricting any further rights.or
remedies District may have against Licensee.. N '
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10,2 ~ Effect of Agreement Termmatlon Termination of this Agreement pursuant'-_

to Section' 10.1 shall terminate all 'occupancy permits and their ‘respective permit dates.
Licensee shall have thirty (30) days to remove all attachments made upon District’s poles
and be liable for and pay all fees and charges pursuant to the terms of this Agreement to
District until Licensee's attachments are actually removed. Termination of this Agreement
or any permits issued hereunder shall not affect Licensee’s liabilities and obligations
_incurred - hereunder- prior to the effective date of such termination. Even after the
termination of this Agreement or"cancellation of a permit pursuant to Section 10.3,
Licensee’s’ responsrbrhty and indemnity’ obligations shall contiriue with respect to any*
clalms or demands related to Llcensee 'S ‘attachmernits under thls Agreement :

10.3 Permit Cancellaﬂon Licensee shall have the nght to cancel and Distnct the:
right to revoke a pemut w:thout termmatmg thns Agreement as follows

: 10 3.1 Llcensee Llcensee may cancel a permit by removingits attachments from
the correspondlng pole and by giving District either a written notice using the Notlce of
Removal of Equipment, a copy of which is attached in Exhibit “A”, or by electroiiic notice
using NJUNS within ten (10) days of removal. Licensee shall remain liable for and pay to |
District all fees and charges pursuant to the provisions -of this Agreement until said
attachments are physically removed from Dlstnct’s poles. .

10.3.2 District. District may revoke a permit authonzmg the attachment, service
drop attachment, equipment attachment, anchor attachment, or riser attachment to any
specific pole or poles by giving thirty (30) days written notice to Licensee specifying the
reason for .revocation. Upon receipt of notice, Licensee agrees to-remove said
attachments within thirty (30) days unless District and Licensee agree otherwise. In the
event District has granted'a ‘specific permit for- the use of a pole, but Licensee has not
made its attachment to that pole within ninety (90) days ofthe permit issue date, District
shall have the nght to revoke such perrnlt on fi ve (5) days electromc notice usung NJUNS.

. 104 Removal of Llcensee s Attachments Llcensee at its expense shall
' remove its atts chments from any of Dlstnct’s poles within thlrty (30) days after’ notice of',
revocation of the permit or termination of the Agreement covering such attachments. - If -
Licensee fails to remove its attachments within thirty (30) days, Dlstrlct shall have the nght
to remove such attachments at Licensee’s éxpense and without any llablhty on the part of -
District for damage or injury to Licensee’s attachment. Licensee releases District from any
hablhty for damage to Licensee’ s equipment, or for any intérruption, discontinuance or
interference with L|censees service to its customers caused by or- resultlng from such,'-
- removal. " Iri- case of emmergency or immediate service needs of District, ‘District may
~ perform such removal without notice to Licensee, provided District sends written notlce off;
the action and the reasons for such action within a reasonable tlme ”

10,5 Remedies. Sanctions for attaching to Dlstne\\t‘s pole without a perrnlt v:olatlon
with the Oregon Public Utility Commlssmn s safety rules, breach of this Agreement, and
violation of rules pertaining to service drops pursuant to Section 3.1.5 shall apply as

determined by the sanction matrix found in Exhibit “C”, which may be revised from time to

Page 19 of 22~License Agréerment ' . Pole Attachment Agreement June 28 2002.doc
6/28/2002" :



time in the sole discretion of the District. Notice shall be sent to Licensee with a revised
Exhibit “C” reflecting the revised sanctions. Any change in sanctions shall take effectonthe
date specrﬁed in said naotice. -The letter of notification shall be lncorporated |n and

govermned by terms and. condltrons of this Agreement

SE_CTION 11 MISCELLANEOUS

14 Assrgnment Llcensee shall not assrgn or transfer thls Agreement or any_
License or any right or authorization granted under this Agreement and. this Agreement
shall not inure to the benefit of Licensee’s successors or assigns, without the prior written
- consent of District. District shall not unreasonably withhold such consent In the event
‘ such consent or consents are granted by District, then the provisions of this Agreement
shall apply to and brnd the successors and assigns of the chensee

11.2 Notices. Except by use of NJUNS othenmse stated in the Agreement any .
notice or other communication required or permitted to be given under this Agreement shall
be in wntrng and shall.be mailed by certified mail, return receipt requested postage_
prepaid, addressed to the partres as follows i

chensee a

District: _Central Llncoln People s Utrlrty District
: _ Attentron Joint Use Admlmstrator
- P.O. Box 1126
Newport Oregon 97365

Any notlce or other commumcatlon shall be deemed to be. grven at the’ explratron of the
third day after the date of deposﬂ in the United States mail. The address,,_ to Wthh '
not|ces or other communications shall be mailed may be changed from trme to time by

.grvmg wrltten notlce to the other party as prowded in this Sectron

11 3 Attomey Fees lf any suit or actron is fi led by any party to enforce thIS- :

Agreement or otherwise with’ respect to the subject matter of this Agreement, the prevalhngf '

party shall be entitled to recover reasonable attorney fees incurred in preparatlon or in
prosecution or defense of such suit or actlon as fixed by the trial court, and if any appeal i is

taken from the decision of the trral court reasonable attorney fees as fi fixed by the appellate ,
court.

11.4. Amendment Except as reserved herein, t hs Agreement may be amended )
only by an mstrument in wrltrng executed by all the partles
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11.5 Headmgs The headmgs used in thrs Agreement are solely for convenience
of reference, are not part of this Agreement and are not to be consudered in construmg or
mterpretlng this Agreement

11 6 Entlre Agreement This Agreement (rncludlng the eXhlbltS) sets forth the
entire understanding of the partles with respect to the subject matter of this Agreement and
supersedes any and all prior understandings and agreements, whether written -or. oral
~ between the partres with respect to such subject matter. : '

11. 7 Counterparts. This Agreement may be executed by-the parties in separate
counterparts, each of which when executed and delivered shall be an original, but all of .
which together shall constrtute one and the same instrument. :

11.8 Severablllty If any provision of this Agreement shall be invalid or .
unenforceable in any respect for any reason, the vahdrty and enforceability of any such
provision in any other respect and of the remaining provrsrons of this Agreement shall not
be in any way. rmparred

11.9 Waiver. A provision of this Agreement may be waived only by a written
instrument executed by the party waiving compliance. No waiver of any provision of this
Agreement shall constitute a waiver of any other provision, whether or not similar, nor shall
any waiver constitute a continuing waiver. Failure to enforce any provrsron of thls _
Agreement shall not operate as a waiver of such provision or any other provision.

11.10 Department of Revenue; Public Utilities Commission (“PUC”). In the
event the Department of Revenue of the State of Oregon or the PUC shall require the
District to provide certain information concerning Licensee, Licensee agrees to cooperate.
with and assist District in providing information, data, or such other matters as may be
required by said Department of Revenue or PUC. Licensee specifically agrees to provide
District with appropnate data as determined or required by the Department of Revenue or
PUC concerning itspole attachments in each taxing District and such other data as may,
hereafter be required by the Department of Revenue or PUC. - '

~ 11.11 Time of Essence. Time is of the essence for each and every provision of
this Agreement. . : : '

11.12 Expenses. Each party shall bear its own expenses in connection with this
Agreement and the transactions contemplated by this Agreement.

11.13 Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the state of Oregon. -

1. 14 Venue. This Agreement has been made entirely within the state of Oregon
This Agreement shall be governed by and construed m\accordance with the laws of the
state of Oregon. If any suit or action is filed by any party to enforce this Agreement or
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otherwise wrth respect to the subject matter of this Agreement, venue shall be in the
federal court of Oregon or state courts in Lrncoln County Oregon.

_ IN WITNESS WHEREOF, the parties have caused thls Agreement to be executed m'
duplicate as of the day and year first above written.

 CENTRAL 'LI'NCOLN:'PEOPLE'S'
UTILITY DISTRICT

By:_

Title:

LICENSEE

By:

- Title:

AttaChe\d?Ei’(’hiBtts A Apphcatlon Notrce of Removal Inspectron and Englneer
' information Datasheet Forms®
B — Fee Schedule
"C — Sanctions Matrix .
D — Construction Standards and Specrﬂcatrons
E — Bonding Fee Schedule :
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Macypherson, Gintner, Gordon & Iriaz
LAWYERS

423 North Coast Highway
P.O. Box 1270
Newport, Oregon 97365
(541) 265-8881 \ (800) 829-8881
FAX (541) 265-3571

email:gintner@mggdlaw.com

Peter Gintner
Also Admitted in Alaska

Jill M. Valenstein

Cole, Raywid & Braverman
1919 Pennsylvania Ave., N.-W.
Washington, D.C. 20006

RE: Charter Communications - Notice of Violation of OAR 860-028-0120
Dear Ms. Valenstein:

This firm represents the Central Lincoln People’s Utility District, located at 2129 North Coast
Highway, in Newport, Oregon. On December 26,2001, Central Lincoln PUD gave notice by written
letter to Charter Communications of its intent to terminate the then existing General Agreement for
Joint Use of Poles on June 30, 2002. On June 27, 2002, Central Lincoln PUD sent Charter
Communications a new Pole Occupancy License Agreement for its signature by August 30, 2002.
Despite our good faith efforts, including a willingness to waive any potential fees, negotiations have
failed to produce an agreement.

You are hereby notified that Charter Communication is in violation of OAR 860-028-0120(1)(a).
This regulation requires a pole occupant attaching to one or more poles of a pole owner to have a
written contract with the pole owner that specifies the general conditions for attachments on the
poles of the pole owner. Enclosed is a list of poles owned by the Central Lincoln PUD that Charter
Communications currently is attached to without a written contract.

Sanctions for violation of the regulation are $500 per pole or 60 times Central Lincoln PUD’s annual
rental fee per pole, whichever is greater. Our records indicate that Charter Communications currently
has attachments on approximately 13,500 Central Lincoln PUD poles. Sanctions will be reduced
by 60% if Charter Communications enters into a written contract within 10 days from the date of this
notice. No field correction is necessary for compliance with the regulation. Failure to take prompt
action pursuant to the above regulation will result in further action on the part of Central Lincoln
PUD, including but not limited to, increasing the sanctions up to two times the amount, and
requesting an order from the Oregon PUC authorizing removal of Charter Communications’
attachments from Central Lincoln PUD’s poles.

S:\Central Lincoln PUD\Pole Contact Issues\Charter\Correspondence\030106 Notice of Violation ltr.wpd



M. Valenstein g

January 6, 2003 :

Page 2

Please call me as soon as possible so that we may rectify this situation. If a written contract is not

entered into for use of Central Lincoln PUD’s poles by Charter Communications within 10 days
" from the date of this letter, we will seek to enforce our rights through the appropriate legal action.

Thank you for your time and attention to this matter. If you have any questions please feel free to

contact me.

Sincerely,

PG/aio
Enclosure

cc: Mike Wilson

S:\Central Lincoln PUD\Pole Contact Issues\Charter\Correspondence\030106 Notice of Violation ltr.wpd
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K Rte CLPUD

- N ) . )
Macpherson, Gintner, Gordon & b=:Hz
LAWYERS

423 North Coast Highway
P.O. Box 1270
Newport, Oregon 97365
(541) 265-8881 \ (800) 829-$8R1
FAX (541)265-3571

e-maik:ginmer@megdb.iomn

Peter-Gintner
Also Admitted In Alaska

February 13, 2003 SENT BY FACSIMILE AND FIRST CLASS MAIL

Jill M. Valenstein

Coie, Raywid & Dravernan, L.L:P.
Attorneys at Law '

1919 Pennsylvania Avenue, N.W., Suite 200
Washington, D.C. 20006-3458

Re:  Central Lincoln PUD / Charter Communications - Pole Attachment Agreement

Dear J111

Thls 1s 1n response to your letter of February_'6 2003 whereln‘y'o-u offer a proposal to I ‘ol

s1mp1y bottom 11ne matters that no amount of negot1at10n can resolve

Mike Wilson’s last offer, which by my email copy is dated January 7, 2003, should be
considered the District’s final offer. This includes a subsequent email dated January 17, 2003
regarding section 9.3.3 among other things. Although Central Lincoln does not relish the
thought of expending funds to proceed on with the process enumerated in the statutes and
invoking the jurisdiction of the Oregon PUC, the Central Lincoln board is duty bound to its
ratepayers to make sure that all state law is followed and that the District be left whole regardless
of the contract details.

I would like to also address the issues brought up in your January 10, 2003 letter wherein you
characterize my email of January 8, 2003. To the extent that [ have not made it cleaz, if we do
not reach an agreement by roughly March 17 2003 I w1h adwse my cllent t\; hle wr*h the

I beheve the Grevon PUC Wlll rule somewhue 's}iér't of th1s our petmon wu] mciude thx aitrma*o
sanction of havmg Charter Communications remove its equiprent off of Centrai Lincoln P'JIr's
poles and other facilities. To the extent not clear in 1ny email, this process will be rendered
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Jill Valenstein L
Page 2
February 13, 2003

moot only by Central Lincoln PUD and Charter Communications entering into a written
agreement sometime before that date. The “time marker” I referréd to relates solely to the
triggering of what we believe is a time requirement for filing with the Oregon PUC to have
Charter’s attachments removed. We are not now imposing monetary sanctions nor will we seek
same during the period until roughly March 17, 2003. At that time, or shortly thereafter, we
.intend to file a complaint for any and all remedies available to us. My irtention is for the parties
to reach an agreement, hence the relief from, at least temporarily, of imposing monetary
sanctions. Once we file, we will seek monetary sanctions in addition to the removal of the
offending equipment.

It is unfortunate that the negotiations have reached this impasse; however, as I have mentioned to
-you on the phone prior to this. given that this is a new body of law and that none of us are fislly
comfortable with how the Oregon PUC will rule, it may be best for all to proceed on and
adjudicate this matter to a conclusion. As an indication of our sincerity in this matter, for
occupiers who also have poles on which Central Lincoln occupies with its facilities and
equipment, we have signed virtually identical agreements to the one which we are proposing to
Charter Communications. In other words, in situations where both parties are both occupier and
owner, we have requested no more nor any less than what we require of occupiers. '

I would hope that we could still reach an agreement; but for that to happen, we must work off of
basically the agreement emailed to you which is dated January 7, 2003, the subsequent email of
January 17, 2003 and any other minor items which Mike Wilson is willing to concede. The
issues you bring up in your letter of February 6, 2003, are too much of a change from where we
need to be and we are better off proceeding to some sort of adjudicatory process. Thank you for
all of your efforts in this matter. I await your response.

Sincerely,

Peter Gintner l

PG/ae
cc: Paul Davies

Mike Wilson
Denise Estep
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POi'_é OCCUPANCY LICENSE AGREEM'éNT

)

. DATE: ‘Wl |8 5003

PARTIES: Charter Communications Holding Company, LLC, onits own behalf and as agent
: (“Licensee”) for its subsidiaries listed on Addendum One hereto -_

* 12405 Powerscourt Drive
- St. Louis, Missouri- 63131-3674

_ Central Llncoln People S Utlllty Dlstnct
- (“Dlstrlct”)

an Oregon People’s Utility District
2129 North Coast Hwy.
 Newport, OR 97365

RECITALS:

A. Llcensee desires access to District's pole ducts, condmts and rlghts of-way within
the District’s distribution area.

- B. District is willing to license under certain conditions, on a revocable, non-exclusive
license basis, to the extent it may lawfully do so, the placement of Licensee’s attachments

on District’s poles, ducts, conduits and rights-of-way where reasonably availablé in its
dlstnbutlon area. :

NOW THEREFORE, ‘in consideration of the mutual covenants, terms and condltlons,
~herein contalned the parties do mutually covenant and agree as follows:

| _.'sechoN 1. DEFINITIONS

Deflmtiens in General. | ‘Except as the context otherwise: requires, the terms

. defined in this License Agreement shall, as used herein, have the meanlngs set forth in
,'Sectlon 1.1 through 1.15.

11 Attachment. The term: “Attachment” means any wire or cable. for the™ ~
. transmission -of intelligence by telegraph, telephone or television (including cable
“television), light waves or other phenomena, or for the transmission of electric power; and

any related device, -apparatus, or auxiliary equipment, installed individually upon any

- portion of a pole or in any telegraph, telephone, ‘electrical, cable television or

- communications right of way, duct, conduit, manhole or hand hole or other similar facility or
facilities owned or controlled, in whole or in-part, by the District.
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POVE OCCUPANCY LICENSE AGREEMéNT

1.2 Attachment Project. The term “Attachment Project” refers to any attachment

that materially changes the clearance, mechanical, structural, or electrical characteristics of
the joint use pole installation.

1.3 - Attachment Maintenance Project. The term’ “Attachment Malntenance
Project” refers to'the replacement or maintenance of existing attachments that do not

- modify the attachment mounting style or location, change pole loadlng characterrstlcs or - '
clearances or affect other joint-pole users

1 4 Bootleg. The term “Bootleg” refers to the occupancy of an attachment point
- on a pole, joint pole, District anchor, by an Aerial Cable ‘Attachment, Service - -Drop
~ Attachment, Equipment. Attachment, Anchor Attachment, and. Communication Riser
- - Attachment- or an Over-Lash of an existing Aerial Cable Attachment .without a valid

“occupancy permit. A Service Drop will be considered a Bootleg if District has not received
T a Servrce Drop Appllcatlon within seven (7) days of occupancy

v 1 .5 Facrlltles The term “Facrllty” and “Facrlltles” refer to any property or
equipment utilized in the provision of services by Licensee or District.

1.6 Forelgn Jomt Pole. The term “Forelgn Joint Pole” refers to a utility pole

owned and maintained by a utlllty other than the Dlstnct ‘which may be occupied with
District attachments.

17 Joint Pole. The term “Joint Pole” refers to a utlllty pole owned and
" maintained by the District and occupied with attachments of other electric and telephone

utilities, cable television companies, fiber optic companies, govemment agencres or other
- private companies and individuals.

1.8 Licensee’s Equipment. The term “chensee s Equipment” refers to auxiliary

. equipment directly attached to a joint pole such as Power Supplles for TV amplrflers
Junctlon Boxes, Splrce Boxes '

‘ 1 9 Make-Ready The term “Make- Ready’ refers: to englneerlng and/or ,
~ construction work required to modify or replace an existing pole or joint pole to render it -
'.surtable for an addltlonal or modified attachment or occupancy. - '

' 1 ‘10 -,NESC The term “NESC”- ‘refers to the National Electric Safety Code.

1 11 NJUNS The term “NJUNS” refers to the National Joint Utilities. Notrﬁcatlon .

- -;System an electronic Internet program (www.njuns.com) for attachment permit applrcatron o g
- to-a joint pole, attachment removal from a joint pole, attachment relocatron ona ]0|nt pole
- . “and attachment transfer to a replacement joint pole.

) 1.12 - Pole. The term “Pole” refers to a utlllty pole owned and malntalned and
- occupled by the District.

1.13 Senior Attachment. The term “Senior Attachment” refers to the attachment.
_of a joint pole with the earllest current valld perrnrt date.
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POL& OCCUPANCY LICENSE AGREEMENT

1.14 Transmission Pole. The term “Transmission Pole” refers to a utility pole

owned, maintained, and occupied by the District with a transmission electrical circuit with
line to line voitage of 69 or 115 KV. N '

_ 1.16 Transmission/Distribution Pole. The term “Transmission/Distribution Pole”
refers to a utility-pole owned, maintained, and occupied by the District with a transmission -
electrical circuit with line to line voltage of 69 or 115 KV and one or more distribution
. “electrical circuits with line to line voltage of 12.47KV. . ’

_ SECTION 2. GENERAL AGREEMENT

, 2.1 Permits. Subject to the terms and conditions- set forth in this License
~ Agreement, District shall issue to Licensee one or more permits authorizing Licensee to
" make attachments to specified poles owned or controlled by District. District may deny a

* " permit application if District determines in its reasonable judgment that there is insufficient
capacity, or for reasons of ‘safety, reliability and generally applicable engineering
standards. Nothing contained in this Agreement, or any permit issued pursuant to this
Agreement, shall be construed to compel the District to maintain any of its poles for a
- period longer than is necessary for District’s service requirements. <
2.2 Specific Permits Required. Except for service drops pursuant to Section
" 3.1.6 and Attachment Maintenance Projects as defined in Section 1.3, the Licensee shall .

have no right pursuant to this Agreement to attach to any pole of the District until a specific
permit has been granted as to that pole for each attachment. Licensee shall be subject to -

sanctions pursuant to Section 10.5, for any attachment by Licensee to a pole owned by the -
_District without a permit. - '

2.3 Distribution Area. The distribution area covered by this Agreement shali be

those portions of Lincoln, Lane, Douglas, and Coos Counties, State of Oregon, as served
by the District. -

2.4 Foreign Joint Poles. District does not own some-of the joint poles for which -
permits are sought from the District under this Agreement and that such joint poles that the '
District has in use may be-owned by others. Licensee-understands and agrees that it is
required to make appropriate agreements for permits, licenses, or other written consent for
Licensee’s use-of a foreign joint pole with owner(s) of such foreign joint pole; provided
" further; that Licensee hereby agrees to be responsible for obtaining the appropriate

~ permission from all owner(s) and Licensee further agrees to hold harmless and indemnify
the ‘District herein from-any claims or damages alleged against District by reason of the
. failure of Licensee to secure or obtain the appropriate permission, license, or permit from.
.. any owner(s) of such foreign joint poles. . i o '

2.5 District/Licensee Relationship. No use, however extended; of any of the - '
~ poles under this Agreement shall create or vest in Licensee any ownership or property

rights herein, but Licensee’s rights therein shall be and remain a mere license, which, asto
any particular. pole or poles, may be terminated at any time by the District pursuant to
Section 10.3. Licensee understands and agrees that the permit rights granted herein and
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~ the specific permits granted pursuant to this Agreement are non-exclusive and revocable,
. and that District may grant attachment rights to other parties for the use of the same poles
~ for which Licensee has specific attachment permits; provided, however, that pole
attachment rights subsequently granted by District to other private parties pursuant to
-licenses, pemnits and/or rental agreements shall not limit or interfere with any prior

“attachment rights granted to Licensee hereunder. Inall cases, the Senior Attachment shall
have pnonty over subsequent attachments

26 Prlmary Use of Poles. Llcensee understands and agrees that the District's

- poles: are used and are to continue to be used primarily for the District’s purposes;
‘therefore, the Licensee’s use will be-a secondary use and that this Agreement is made and
all permits granted hereunder are granted as an accommodation to the Licensee, subject
to District’s legal obligation: Attachment requests to District Transmission/Distribution Poles

~shall be governed by this- Agreement with the exception that all engineering, inspections
and make-ready work shall be charged by actual cost. Attachment requests to District

Transmission Poles shall be by- separate agreement and at the sole dlscretlon of the.
District. : :

2.7  Prohibited Equipment. Under no circumstances shall a permit be granted -
hereunder for the attachment of any equipment that is intended to either transmit or receive
any radio frequency licensable by the FCC. Such prohibition shall include both direct
attachments to the District's poles and the placement of antennae between pole spans,
utilizing existing attachments. However, nothing in this Agreement shall prevent the District
from authorizing the attachment of such equipment to District poles, or any other District
facilities, under a separate - agreement ‘containing terms and conditions for such
attachments which are acceptable to the District in its sole discretion. .

SECTION 3. PROCEDURES AND COSTS

3.1  Application Forms. To apply for a permit under this Agreement, Licensee
shall submit to District a signed copy of an Application for Pole Attachment, a copy of which
-is attached as Exhibit “A”, or electronic application using NJUNS. Licensee shall also

submit to District a signed copy of the Joint Occupant Load Data Information Form, a copy -
- of -which is attached as Exhibit “A”. - The Application for Pole Attachment and Joint
Occupant Load Data Information Form may be revised from time to time in the reasonable

‘ discretion of the District. Licensee may cancel a permit under this Agreement pursuant to‘,
_ Section 10.3.1.

3 1. 1 Reqmred lnformatlon Each application forapermlt underthls Agreement- ,
shall specify the District's-Site' Location Number (normally attached to the pole), or the
- physical location description. with accompanying map of the pole or poles in which

Licensee desires to make an attachment, and other identifying pole .information; a
descrlptlon of Licensee’s equipment which will be attached to each pole, complete cable,
‘wire, and equipment wind and tension loading information, installation diagram of
equipment placement in relation to District’s facilities, and existing Licensee’s attachment if

any. Incomplete applications shall be returned to the Llcensee without further
consideration for a permit to attach. -
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3. 1 2 Attachments per Application. Each application for a permit under this

Agreement shall have a maximum of ten'(10) attachments located on one (1)toten (1 0)-
poles. -

3.1.3 Large Attachment Projects. A single Attachment pro;ect mvolvmg thrrty (30)
" or more poles or joint poles or a group of small attachment projects involving more than -
. ~forty five (45) poles within a thirty (30) day period shall require sixty (60)-calendar days of
advance notification and a' project planning meeting between Licensee and District to -
determine. scope of work, party responsrbrhty time schedule, and additional chargeable

- costs before work begins on processing attachment permits. The District shall make the .

sole determination of what constrtutes a large attachment pro;ect

~ 3.1.4 Application Fee. An applrcatlon fee in the amount set forth in Exhrbrt “B”
" shall'be assessed for each attachment application. Such: application fee shall cover the
- -average costs of the preliminary survey described in Section 3.2 below and one (1) post
- construction inspection of the completed attachiment; along with cost for discontinuance of
“the attachment permit to include (1) one removal verification inspection. Licensee agrees to
~ pay forany and all subsequent inspection(s) if the installation is not in material compliance

- with any Section of this' Agreement, NESC, -and/or OPUC policies in. amount set forth in
Exhibit “B”. See Sectlon 44 regardlng annual review of appllcatlon fees '

'3.1.5 NJUNS. Use of the Internet NJUNS program is the preferred method of'
permit applications, notifications and transaction recording. See Exhibit A for wntten-
application and discontinuance notlfrcatlon forms.

341 6 Serwce Drop Exception. With respect to service drops only; District grants
Licensee preliminary permission for such occupancy to be made prior to the issuance of a
permit; provided further that such preliminary permission shall be subject to subsequent
receipt of a properly completed electronic application using NJUNS or the Application for
Pole Attachment, and recelpt of a completed Joint Occupant Load Data Information Form
or an equivalent service drop loading data sent with the attachment application in a
- mutually agreed upon format. Failure by Licensee to meet all requirements for service:

drops wilt result in District revoklng preliminary permission for occupancy and shall be

' considered a bootleg attachment subject to the Section 3.7. Upon receipt of the electronic

application or written- Application for Pole Attachment and Joint Occupant Load Data

“Information Form or equivalent service drop. loadrng data from Licensee, the District shall .

review the appllcatron pursuant to the procedure set forth in this. Sectlon 3

o 3.2. Prelrmmary.Survey. : .Upon'- recelpt of a::written o.r'electronic. NJUNS
application the Joint Occupant Load Data Information Form, application fee'and location
* map (if District pole site location numbers were not avallable) the District shallconducta
. preliminary survey of the pole(s) in. question and,"if the Licensee requests, with
- representatives of the Licensee. The prellmlnary survey shall determlne '

(@)  Whether such poles are available for the Llcensees attachmentsf
(b)  Whether any rearrangement or other changes are necessary in the facilities

of the District or of other joint users of the pole or joint use pole in questlon to
‘accommodate Licensee’s proposed attachments;-
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(¢)  Whether any pole or joint use pole in question requires strengthening,
including guying, anchoring, and/or stubbing; and

(d)  Whether any pole or joint use pole requires replacement by a taller or hlgher
strength class pole.

(e)  Provide a cost for any pole or joint use pole that requires make-ready that will
be charged to- the Licensee.

3.3 Completion of Prellmlnary Survey. The Dlstnct shall make reasonable
effort to complete the preliminary survey and send either written or electronic notification
‘using NJUNS, to the Licensee within thirty (30) days after receipt of the completed

. attachment application, engineering data information form, for attachment projects not
determmed to be large attachment projects.

"3.3.1 lIssue of Permit on Prellmlnary Survey. DIStI’lC'( shall |dent|fy to Llcensee as

“to-which of the pole(s) or joint use pole(s) in the application are available for Licensee’s .~ |

- proposed attachment, including the location on the pole or joint use pole avallable for
Llcensee s proposed attachments.

'3.3.2 Rejection of Attachment on Preliminary Survey. District shall identify to
Licensee as to which of the pole(s) or joint use pole(s) in the application are not-available

- for Licensee’s proposed attachment A make ready cost if reqwred will be noted for the
" rejéected poles.

3.4 Make-Ready Work. District final engineering for make-ready work will
commence upon receipt of Licensee’s electronic notification accepting the make-ready cost
and receipt of the make ready fees from the Licensee.

3.4.1 Licensee’s Engineering Review. Upon Licensee’s request, the District shall
- permit the Licensee to review the proposed work prints, together with available supporting
cost details, in order for the Licensee to satisfy itself as to the make-ready work proposed
.- and the costs estimated by the District. The District may consider any reasonable
' objections or comments by the Licensee; provided, however, that the District’s decision

. regarding the necesstty and cost for any make-ready ‘work remains in the Dlstncts '
. reasonable dlscretlon

. 3.4.2 Costing The District shall determine the estimated costs of make- -ready
» work. The engineering and/or construction work required-to modify or replace an existing
_pole or joint pole rendering it suitable for an additional or modified attachment or

- occupancy shall include those items described in Sections 3.2(b), 3.2(c), and 3.2(d). The - -
- estimated costs of make-ready work may include, but not be limited to labor and equipment

" costs to transport, set and remove a pole, labor cost to strengthen pole or other such costs

* necessitated by the Licensee’s attachment. Make-ready costs may also include the

- speCIallzed engineering and construction labor costs, including overtime, and board and
- lodging where necessary to meet the Licensee’s requirements. District shall utilize

. standard construction unit costs, where- appllcable and amended from time to time, as set
forth in the attached Exhibit “B”.
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3.4.3 Confirmation by Licensee. Within thirty (30) days after the District notifies
_ the Licensee of the contemplated make-ready work and the estimated make-ready work

cost, Licensee shall confirm with a written notice or an electronic notice using NJUNS its
decision to proceed with the make-ready work. In the event Licensee does not confirm
‘with a written or electronic notice using NJUNS within thirty (30) days its application

- ~'pursuant to Section 3.1 shall be deemed withdrawn and the application fee prowded in
T '_Sectlon 3.1 4 shall not be refunded

- 3.44 Advance Payment of Estimated Costs. In the event Licensee confirms its
. application, Licensee shall pay-to District in advance the full amount of the make-ready . -
»work costs as estimated by the District. In the event Licensee fails to make advance - -

- . “payments within.ten (10) days of confirmation pursuant to Section 3.4.3, the District shall.

be under no further obligation‘to perform or continue any make—ready work. In no event- -

.- shall Licensee commence any construction or attempt to attach its facilities to the District's -

* poles until Licensee has paid to District the costs of all make-ready work, and District has
- authorized and ’notified electronically using NJUNS that Licensee can proceed.

3 4.5 Pole Strength, Space or Avallab|||ty In the event Licensee finds it

. necessary to erect a pole in a location where District’s pole or joint pole is not presently-
‘located or an existing foreign pole or foreign joint pole is not available for attachment by
. ‘Licensee pursuant to Section 2.4 of this agreement, - Licensee shall notify District in writing
~ofits need for such pole facilities.and grant District a right to determine whether it wishes to
~-provide pole facilities in such locations and in such manner as will fulfill the Licensee’s

requirements. |f District elects to provnde pole facilities for Licensee, District shall, at

- Licensee’s expense, erect pole facilities in such locations and in such a manner as to
‘reasonably meet the service requirements of both Licensee and District. If other Licensees

request occupancy space on said pole within a sixty (60) month period from the setting

_month, the District shall collect a prorated share of the setting fee and reimburse Licensee’
- the prorated share. District’s right of first refusal does not obligate District to provide pole
" space nor to grant Licensee permission to use any particular pole. District understands

. and agrees that if it declines to provide new pole facilities sufficient to meet Licensee’s

- requirements; Licensee shall have the right to make any other arrangements it deems - -

- reasonably appropriate to provnde for its equipment at the location desired; provided,
- however, that Licensee’s pole plant or alternative arrangements for its facilities shall not

- -unreasonably mterfere WIth the exustlng poles and facilities of District.

.3.46 Issuance of Permlt If Licensee’s. appllcatnon for a pole attachment. is
' approved and all required make-ready work completed, District will execute and retumn a

- permit to Licensee, as appropriate, authorizing Licensee to attach or place the specified -~ *

facilities-on District’s poles. ‘A copy -of the permit will be requured to be on site with the

_constructlon crew dunng constructlon of the attachment.

, 3.5 Subsequent Modifications of Llcensee s Attachments Licensee
. .acknowledges that, from time to time, it may be necessary or desirable for District to
change out poles; relocate, reconstruct, or rearrange facilities contained therein or
connected thereto and that such change may be necessitated by District’s business needs
" -and that it is clear the beneficiary of such rearrangements is District. In these instances,’
Licensee agrees that-Licensee will, upon District’s request, and at Licensee’s expense,
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participate with District (and other Licensees) in the relocation, reconstruction,  or
- maodification of District's poles or facilities rearrangement. Licensee shall make all
- rearrangements of its facilities within such a period of time as is jointly deemed reasonable
by the parties based on the amount of rearrangements necessary. If Licensee fails to make

- the required rearrangements within the time requested and prescribed or within. such

- extended periods-of time as may granted by District in writing, District may perform such

. rearrangements with written notice to Licensee, and Licensee shall reimburse District for

actual costs and expenses mcurred by District in connectlon with the rearrangement of
. Licensee's facmtles ' :

3.6 Emergency Repalrs and Pole Replacements In general, Llcensee shall be
. responsible for making emergency repairs to its own facilities and for formulatmg _
' appropriate plans and practices that will enable it to make such emergency repairs. District- -
-shall be under no obligation to perform any repair or service restoration work 6f any kind . .

. with respect to Licensee’s facilities. District may; at its. option, correct any emergency :
- - attachment deficiencies and charge the Llcensee forits actual costs.

3.7 Unauthorlzed Pole Attachment Penalty In the event Licensee occuples a -
District pole with an attachment without a specific attachment permit for such attachment,

- Licensee shall have a bootleg attachment in non-compliance for the attachment permlt and -
be subject to sanctions and penaltles pursuant to Section 10.5.-

3.8 Cost Allocation among Multiple Appllcatlons When' applications to
occupy the same pole have been received from two or more prospective Licensees,

make—ready, if any, costs shall be pro-rated -equitably among such scmultaneously
attachlng occupants. :

Page 8 CLPUD Charter Agireement Charter Feb 2003 Final.doc 3/7/2003



POL£ OCCUPANCY LICENSE AGREEN.IE:NT

SECTION 4. RENTALS, CHARGES, AND RATES

41  Pole Rental Amount. Each permit issued pursuant to this Agreement shall
~ be subject to an annual attachment or occupancy fee as set forth in the attached Exhibit
“B". . ) . . . .
" 42 Payment. Annual billings shall be rendered on February 1% of each year.
“Rental bills shall be considered delinquent if payment is not received in full within ninety
. "-(90) days of the billing date. Notification of delinquency will be sent as stated in section
11.2. - S , _

. 43 Annual Rental Method of Computation. The amount of annual payment
-~ due shall be determined by District based upon the total number of permitted attachments

" on Joint poles multiplied by the respective annual attachment rental fee as of December ’
* 31 prior to the February 1% billing date.. a . - -

. 4.4  Exhibit “B” Fee Schedule Annual Review and Approval. District shall
.. review the Exhibit “B” Fee Schedule by June 30" of each year. Written notice shall be sent
to Licensee with the proposed Exhibit “B” Fee Schedule. The Licensee shall have sixty
(60) days to comment on the proposed Exhibit “B” Fee Schedule. The revised Exhibit “B”
Fee Schedule will be presented to the District's Board of Directors for their review and

~ -approval during a regular scheduled District board meeting after the sixty day comment
.. period with an effective date of following January 1. A letter of notification and approved -
'Exhibit “B” Fee Schedule will be sent to the Licensee by electronic and registered mail to
‘the Licensee. The letter of notification along with the accompanying Exhibit “B” shall be
incorporated in, and governed by terms and conditions of this Agreement. If the changes
.are not acceptable to Licensee, Licensee may only dispute the revised fee amounts. The

amount in dispute shall be placed into escrow by Licensee until the disputed amount is
‘resolved. .

-4.5 Late Payment Penalty. A late payment penalty fee in an amount set forth in
the attached Exhibit “B” shall be added on-the unpaid amount past due under this
- Agreement. - - . - : R |

4.6 Misc_ellan_éoué Cha-rgés-. To the extent not already includéd in Exhibit “B”
' Fee Schedule, Licensee shall pay, in addition to the charges specified in this Section, all -

. costs incutred by District in connection with any work performed by the District pursuantto -

‘this Agreement in-order to provide or maintain space on any poles for the Licensee’s
_attachments, and any other costs incurred by the District arising.out of this Agreement.
- Licensee shall be responsible for any.consent, permits, taxes, licenses or other reasonable .

. requirements and charges that may be imposed upon District by reason of this Agreement -

- and to payall such taxes, fees, reasonable charges, and expenses as may be imposed
upon District as a result of this Agreement. - . ' :
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SECTION 5. OPERATIONS AND MAINTENANCE

5.1 Permission from Other Authority. Llcensee shall be responsnble for
obtaining any building licenses, permits, authorizations or certificates from governmental
. -authorities necessary to construct, operate, maintain and remove its facilities on public or

. private property. ‘Licensee- shalt ot attach or place its facilities-to or on District's. poles-

located on any. propetty for which it or District has not first .obtained all required-

authorizations. District ‘shall have the right to request evidence that all appropriate’ S

authorizations have been obtained.- All facilities owned by Licensee on District's poles,
- . anchors, or guys must serve a lawful purpose and the uses made of Licensee’s facilities .
. must comply with all applicable federal, state, and local laws and with all federal, state, and
-local regulatory rules, regulations, and requirements.. In. this regard, Licensee shall not
- utilize any facilities occupying or attached to District’s poles for the purpose of providing

L ~-any services which it is not authorized by law to provide or for the purpose of enablmg any

~_other person or entlty to prowde any such serwces

5.1.1" Ex1st|ng Easements. Llcensee understands that Drstnct’s ex1st|ng'-
easements do not include the facilities and attachments of Licensee. Licensee shali secure .
the necessary easements for the facilities and attachments of the Licensee.

5.1.2 Future Easements In the. event District elects to procure easement rights

for its.poles. and facilities, Dlstnct shall only seek the nghts that cover District's poles and
facilities. :

5.2 Construction, Attaching, and Placing Facilities. Licensee shall be
responsible for constructing its own facilities and attaching those facilities to District's poles
at Licensee’s sole cost and expense. A copy-of the attachment permit is required on site.
during construction. Licensee shall be solely responsible for paying all persons and
entities who provide materials, labor, access to real or personal property, or other goods
and services in connection with the construction and placement of Licensee’s facilities and
:  for directing the activities of all persons acting on Licensee’s behalf while they are

- physically present on District’s pole, or in the vicinity of District’s poles: Licensee shall not
~permit any mechanic’s lien, materialman’s lien, or any other lien, claim, or security lnterest‘
to attach or encumber any of Dlstnct s real or personal, property at any time. -

5. 3 Speclflcatlons and Standards Licensee shall construct, attach place and
maintain its faClll'[leS in compliance with all requirements and specifications set forth in this
~ Agreement, the statutes of the-State of Oregon, the current NESC and its amendments,
.~ and with the Construction Standards and Spemflcatnons For Joint Use Attachments set

. forth in the attached Exhibit “D”, WhICh may be revrsed from tlme to time in the sole

dlscretton of. the Dlstrlct

| 5.4 Maintenance Duties. Licensee shall maintain its facilities in accordance with
the provisions of this Agreement-at Licensee’s sole cost and expense. When maintaining
the facilities, the provrsnons of Sections 5.2 and 5.3 shall apply

5.5 Modifications - District Permlssmn Required. ‘Permits are for the specific.
equment facilities and location specified in the original application. Any subsequent
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material modlfncatlon in the nature or location of the attachment specified on the permit

(including but not fimited to over-lashlng or otherwise adding additional cable loading to the
original attachment) shall require the Licensee to request modification to the existing permit
~or to apply for a separate permit for such additional attachment. Unauthorized material -

medifications in the nature or location of attachments shall be considered a bootleg
attachment and subject to the prov13|ons of Sections 3.7 and 5.10.

56 Inspectlon Dlstnct shall have the right to make penodlc mspectlons of any

.- partof Licensee’s facilities attached to District's poles, joint poles, anchors or guys no more

than once every two (2) years, or spot inspections at any time of any part of Licensee’s
facilities attached to District’s poles, anchors, or guys for the limited purpose of determining. _
‘whether Licensee’s facilities are in compliance with the terms of this Agreement and

' permits hereunder; provided, that such inspections are non-invasive. Such inspections’. -
. shall be conducted at Licensee’s expense as set forth: in Exhibit “B”. -Neither the act of

-inspection by District of Licensee’s facilities nor any failure to inspect such facilities shall |

.- . operate to impose on District any liability of any kind whatsoever or to relieve Licensee of -
any responSIbmty, obllgatlons or liability under this Agreement.

5.7 Maintenance nghts District reserves the right to maintain its poles and to

- ‘operate- its facilities thereon in such manner as will best enable them to fulfill -its pubhc
- service requurements '

58 T|me for ‘Removal. - Whenever Llcensee is requ1red to. remove its
~ attachments from any poles, such removal shall be made in accordance with Section 10.4.

5.9 = Transfer of Attachments. The District, in the course of replacement or
removal of joint poles shall notify Licensee, in writing or electronically using NJUNS, of the
~ District’s anticipated schedule of work and required last attachment transfer date thirty (30)

calendar days prior to the performance of the work. Licensee, upon receipt of the
- anticipated work schedule, may elect to contact District's local operations office and
- attempt to coordinate the work or to approve the District to transfer the Licensee’s facilities -
- and charge Licensee a transfer fee as set forth in Exhibit “B”. District is not required to

- provide exact time schedules, but to the extent such:information is available to the District,

. shall make reasonable efforts to provide the Licensee with information regardmg:"
. construction schedules. and dates if Licensee contacts District on individual transfer
- notifications. The District reserves the right to change such schedules, and will make a -

. reasonable attempt to notify Licensee of such changes. Districtis under no-obligation to

. coordinate such work with Licensee with the exception of work sites that require all entities
- involved to coordinate the work for the purpose of safety of the crews and public: in the.

. event the Licensee.is able to coordinate the transfer of. Llcensee s facilities during the

- course of the work simultaneously being performed by the District, Licensee shall perform .
" such work in a time and manner so as to permit District to remove original pole(s). during
the course of District’s work. District shall not be required to remain at a work site longer

- than'sixty (60) minutes to allow Licensee to complete lts work such that the District
- performs removal of original pole(s).

5.9.1 Set Pole Notification. District shall provide written notification or electronic -
notification using NJUNS to the Licensee of the completion date of District's set new
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transfer pole(s) work. District agrees that Licensee shall have thirty (30) days following
~_such notice by District in which to transfer its attachments. District, in the event of a bona
fide emergency situation requiring prompt action, shall have the option to transfer-

- Licensee’s attachments at its sole discretion and charge- Licensee a transfer fee as set
- forth in Exhibit “B”.

N 5.9.2 Failureto Transfer. In the event Llcensee fails to transfer its attachmentor
attachments to the riew pole by the required transfer date or thirty (30) days following set -
. pole notification, and has not notified the District in writing or electronically using NJUNS

- with an acceptable transfer date, Licensee shall be in noncompliance with this Agreement

“and the attachment pemmit for the pole will be terminated. Licensee will be subject to -
sanctions: and actual cost accrued by District as set forth in EXhlblt “C".

5 1 0 Crossmg Facﬂltles Except for service drops Llcensee s conductor orwire : -

facmtles that cross or intersect District facilities may be required, at Licensee’s expense to X
be attached to a joint pole at the sole discretion of the Dlstnct

5 11 Loadlng Method Llcensee s facnlltles shall be constructed to NESC Medium
Loading District Grade “C” specifications unless special conditions or locations, at District's
- sole discretion, require Grade “B”, Grade “C Crossing”, or Extreme Wind loadings. Loading

parameters are outlined in Exhibit “D”. District poles or joint poles will be analyzed usmg'
Licensee’s attachment loading data or by data recorded in a field mspectlon '

5.1 2. Balance Pole Moment Loading. Licensee s_hall-provide, install and maintain
anchors and guys to insure a balanced pole loading moment.  Maximum allowed non-wind

- load moment at the base of the pole per attachment will be one-thousand (1,000) foot
~ pounds.

'56.12.1.Use of District’s Anchors. Where the anchor requirements of the Licensee
- and District coincide with respect to certain poles, the strains of Licensee's equipment and

. of District's equipment on said poles may be held by the same anchors. If District
.. determines that District's anchor has sufficient holding capacity and attachment space to- -

accommodate Licensee’s guys, Licensee may, at its optlon and expense, utlhze Dlstnct’

~ . 'anchor. See EXthIt “B” for.anchor attachment fee.

- 6.1 2.2 Anchor Replacement. I'n those cases where existing District owned-anchors . -
are inadequate to hold Licensee’s strains and separate anchors are not desired by
Licensee, District shall replace existing anchors with-adequate anchors at the expense of

- the Licensee, and Llcensee shall reimburse the Dlstnct in accordance with Sectlon 3 and ..
.. Exhibit “B”. o . .-

5.13 Ident|f|cat|on Tagglng In the event any apphcable federal state orlocal
“laws, regulatory rules, regulations, or requirements require the identification tagging of -

poles during the course of this Agreement, Licensee shall accept reasonable means
“chosen by Dlstnct to comply with ldentlflcatlon tagging requirements.
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'SECTION 6. SAFETY, NESC, OPUC

6.1 New Installations. District shall have the right to inspect each new

" installation of Licensee’s attachments or re-inspect if a Licensee’s installation was found in.

- noncompliance from a previous mspectlon District reserves the right to charge Licensee
.for the expense of.any field inspections during installation of Licensee’s attachments,

" inspections after construction or re-inspections after corrective action by Llcensee onits

- facilities to a noricompliance sanction. Any inspections performed shall in no way relieve.’
Licensee of any responsrblhty obllgatlon or liability assumed under this Agreement

6.2 Licensee Practlces Llcensee shall have written standard practlces that

~ - address construction standards and communication protocols to be followed in attaching to

' -District's poles pursuant to the requirements in Section 5.3. The standards shall specify
" any. obligations that exceed NESC regulations, address communication methods; and

contain contacts for . notifications, project plans, authorizations and compliance .
certifications. These standards shall be made readily available to District upontwenty (20) L

days written notice to Licensee.

6.3 Safety Violation District shall provide"Licensee written notice or electronic
. notice using NJUNS of any violation of the Oregon Public Utility Commission’s safety rules.
Upon notice of a safety violation, Licensee shall either correct the violation within sixty (60)

. days or submit a-plan of correction within thirty (30) days of its receipt of notice. District- N

“may, at its option, correct any attachment deficiencies and charge the Licensee for its.

costs. Licensee shall be subject to the sanctions contained in Section 10.5 for any safety
-vrolatlon pursuant to this Section.

6.4 Vegetatlon Trim Around Licensee’s Attachments and Facllltles ‘
Licensee agrees to maintain a minimum distance in accordance with NESC and OPUC
“tree trimiming rules. Failure to maintain minimum clearance will result’in Licensee non-
compliance with the Agreement. District shall notify Licensee upon discovery when
~ vegetation trimming is required for its attachments and give Licensee a reasonable time to

- trim its facilities. District shall at its sole option, trim vegetation that it deems hazardous to - -
- the operations of the District or safety of the public that is located in'the communication.

- - space-and charge the Licensee a proportional share among all jomt occuplers amount for .

o © its costs.
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“SECTION 7. INDEMNITY; REPRESENTATIONS AND WARRANTIES

7.1 Indemnification. Except for District’'s sole acts, Licensee shall indemnify,
-protect and save harmless District, its directors, officers, employees and agents, District’s -
oother Licensees, and Joint User(s) from and against any and all claims, demands, causes

of action, damages, and costs, including reasonable attorney’s fees through appeals
_incurred by District, District’s other Licensee and joint user(s) as a result of acts by the

: Licensee, its employees, agents or-contractors, including but not limited to the cost of

- relocating pole(s), anchor(s); guy(s), or conduit system(s) resulting from a loss of right-of-
way or property owner consents and/or the cost of defending those rights and/or consents.

72 Indemmﬂcatlon Except for District’s sole acts, Llcensee shall lndemnlfy .

. protect and save harmless District, its directors, officers, employees and agents, District's
" . otherLicensees, and joint user(s) from and against any and all claims, demands, causes of

actions and costs, including reasonable attomey’s fees through appeals for damages to

property and injury or death to persons, including but not limited-to payments under any. - .

‘Worker's Compensatlon Law or under any plan for employee's disability and death

benefits, caused by, arising from, incident to, connected with or growing out of the erection, -

“rearrangément, maintenance, presence, use of, removal of Licensee’s attachments, or by

their proximity to the attachments of all partles attached to a pole, anchor, and/or guy, or

-placed.in a conduit system; or by any act or omission of the Licensee’s employees, agents

- or contractors.in the vucmlty of District’s pole(s), anchor(s) guy(s) or. condu1t system(s).

7.3 Indemm_flcatlon. Except for Dlstnct s sole acts, Licensee shall mdemmfy-,
protect and save harmless District, its directors, officers, employees and agents, District's
other Licensees, and joint user(s) from and against any and all claims, demands, causes of
actions ‘and costs, including reasonable attorney’s fees through appeals, which arise
directly or indirectly from the construction and operation of Licensee’s facilities, including
~ but not limited to taxes, special charges by others, claims and demands for damages or
loss from infringement of copyrights, for libel and slander, for unauthorized use of television-
or radio broadcast programs and other program material, and from infringement of patents

with respect to the construction, maintenance, use and operation of Licensee’s facnlltles in" .

' R comblnatlon W|th pole(s) anchot(s), condwt system(s) or otherW|se

74 Damage Llcensee shall exercise reasonable care to- av0|d damaglng the.'-"' o
- facilities of District and of others attached to pole(s), anchor(s), or guy(s) and shall make an . -
- _|mmed|ate report to the owner of the occurrence of any such damage caused by .=~

- Licensee's employee, agents, or contractors. Licensee agrees to reimburse District foralf

. reasonable costs mcurred by Dlstrlct for the phyS|cal repalr of such facihtles damaged by .- - -
.+ -Licensee.: : :

7.5_ Service Interference. Except for District's sole acts, .District'shall_ not be
liable to Licensee for any interruption of Licensee’s service-or for interference with the
operation of Licensee’s attachments, or for any special, indirect, or consequential damages
* arising in any manner, including District’s negligence out of the use of pole(s), anchor(s), or

guy(s) or District’s actions or omissions in regard thereto and Licensee shall indemnify and
save harmiess District from and against any and all claims, demands, causes of action,:
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costs and -reasonable attomeys fees with respect to such specral indirect or
consequential damages. : :

7.6 Notlce Each party shall promptly advise the other of all claims relatlng to
damage of property or injury to or death of persons, arising or alleged to have arisen in any
-.manner, directly orindirectly, by the erection, maintenance, repair, replacement, presence,
.. use or removal.of the Licensee’s facilities or otherwise arising under this Agreement. Each. -
* - party shall promptly notify the other party in-writing of any suits or causes of action which-

may involve the other party and upon the request of the other party, copies of all relevant
accident reports and statements made to either party’s insurer by a party or other shall be
- fumished promptly to the other ‘party Any notices required by the terms of this Agreement

B shall be sufficient if the writing is in.a sealed envelope, deposited in the United States mail .

with postage prepald and addressed to the other party at the party's last known address -

7.7 Warrantles Llcensee acknowledges and agrees that District. does not .
- warrantthe condition or safety of District’s poles, conduits, or rights-of-way, or-the premises

surrounding the same. Licensee hereby assumes all risks of any damage, injury orloss of -

any nature whatsoever caused by or in connection with the use of the poles, conduits, and
rights-of-way and associated attachments and equipment on, within or surrounding-the
.same. District makes no express or lmplred warranties with regard to District poles,
- conduits, or rights-of-way. or other facilities all of which are hereby disclaimed and

expressly disclaims any implied warranties .of merchantability or-fitness for a partlcular ,

purpose. Nothing contained in this Section is intended to limit District's responsrblllty forits
sole acts under Sectlons 7 1, 7.2 and 7.3 herein.

_ 7.8 Favored, Nations Provision. In the event District contracts with one of
District's other Licensees for a more beneficial (o Licensee) indemnification provision, .

District agrees to glve Licensee the optlon to enter into the same or similar indemnification .
prowsmn

SECTION 8. INSURANCE

- 8. 1 Insurance Llcensee shaII ‘obtain and malntaln msurance mcluding-'
endorsements insuring the contractual Ilablhty and mdemnlflcatlon provisions of this
Agreement, upon such reasonable terms and in such company or companies as District .
shall approve, to protect District, other authorized Licensees, and joint users from and.
‘against all claims, demands, causes of action, judgments, costs, including reasonable -

- . attorney’s fees, expenses and liabilities: of every kind and nature which may arise or result, -
- directly or indirectly, from or by reason of such loss, injury or damage as coveredin this .
" Agreement. Licensee will immediately deliver to District, Certificates of Liability Insurance -
thereof, evidencing the required coverage, and shall-fumish. evidence that the policies =~
_ remain in force within thirty (30) days of renewal of such policies. "

8.2 Insurance Limits. Licensee shall maintain the following amounts of

insurance in compliance with Section 8.1 above:
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8.2.1 Commercial General Liability Insurance with limits of not Iess than
$1,000,000 per occurrence and $2, 000 000 general aggregate.

8.2.2" Products and Completed Operatlons wrth limits of not less than $2,000, 000
per occurrence and In the aggregate '

. : 8 2.3 Automobrle Lrablhty lnsurance covenng any auto with. combrned srngle ||m|ts .
- - .of $1,000,000. :

8.2.4 Workers Compensatlon Insurance in statutory amounts and Employers
' L|abmty Insurance in the amount of $SOG 000 per accndent

. 8. 3 - Increasein Limits. Llcensee agrees that District may reasonably réquire an
" increase in the limits of liability insurance and Licensee further agrees to provide such

insurance in mcreased amounts as a condltlon to chensee s continued use of District's
poles. : : :

8.4 ‘Required insurance shall remain in force until such time Licensee’s
attachments have been removed from all such pole(s), anchor(s), conduit system(s), or
-rights-of-way. In the event that the Licensee shall fail to maintain the requrred insurance

. coverage, District may pay any premium-thereon falling due, and the Llcensee shall
forthwith reimburse District for any such premium paid.

85 Certificates of Insurance. District shall be named as an additional insured
- on the policies described under Sections 8.2:1, 8.2.2, and 8.2.3. Licensee shall submit to

District certificates by each company insuring Licensee with respect to any.insurance
- required hereunder, such certificate(s) to specify the coverage provided and that such

company will not cancel or change any such policy of insurance issued to Licensee except
after sixty (60) days written notice to Dlstnct

8.6 = Notification of Claims. The Licensee shall promptly advise the District of all
. claims relating to damage to property.or injury to or death.of pérsons; arising or alleged to

“have arisen in any manner by, or directly or-indirectly associated: with, the erection,
- maintenance, presence, use or removal of .the Licensee’s equipment. Copies of all

accident or other. reports made to -any insurer by the Licensee shall be furnlshed to the'
District in.a tlmely manner. . .
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SECTION 9. SECURITY

9.1 Securlty Requirement. Dlstnct will require that the Llcensee fumish security
to the District for the performance of the Licensee’s obligations under this Agreement to
make any and -all payments demanded by the District as due under this Agreement,
including without limitation any pole contact fees with respect to permits, District’s costs of
modifying or removing Licensee’s plant, and District's cost of enforcement under Section .
- 10. Such security shall be maintained in full force and effect throughout the-term of this"

Agreement, including any renewals thereof. At any time duririg the term of this Agreement,
Licensee shall, upon District’'s: request, fumish District with evidence that the security is in
full force and effect. In the event of cancellation; termination, or alteration of the- security
- District. may, at.its option, terminate this Agreement unless Licensee makes other

. arrangements satlsfactory to Drstnct to guarantee the performance of its obllgatlons under
-this Agreement

9.2 Amount of Securlty ‘The amount of the secunty requnred shall. be the
amount as set forth in Exhibit “E”. District shall annually review its Bonding Fee Schedule -
in Exhibit “E” and provide at least six (6) - months written notice to Licensee of any increase
~ ordecrease in the amount of secunty requirements with a revised Exhibit “E”. The letter of

~ notification shall be incorporated in, and governed by terms and condltlons of thIS
Agreement. : :

9.3 Form of Security. The form of the security provided by Licensee may be
. one, or a combination of the following: cash deposit of money with District, a surety bond, a
letter. of credit, a personal guaranty, a corporate guaranty, or such other reasonable -
security as the. Licensee may propose. The amount of the bond, letter of credit or other
security shall not operate as a limitation upon the obligations of Licensee hereunder.

9.3.1 District’s Approval Required. The form and sufficiency of security proposed
by Licensee must be approved by District; provided, that District may require financial

. statements or other appropriate evidence as to the solvency and fmanmal capability of the '
vsurety, guarantor or financial institution.

9.3.2. Cash Deposns If Licensee elects to' prowde a cash deposnt such dep03|t or |

depoSIts shall be held during the term of this ‘Agreement as security- for any and all o

amounts which are due to the District under this Agreement. Said cash deposit shall be
~placed in an interest-bearing account, and Llcensee shall be entitled to-a credit for the

e ,vlnterest income qn: said cash deposut

9. 3 3 Surety Bond If the Llcensee elects to provnde a surety bond a commermal-ﬁ -

. bonding company selected by the Licensee and satisfactory to: District shall issue such o

- bond to District in a form satisfactory to. District; shall not be subject to termination or -
“cancellation except upon three hundred sixty five (365) days prior written notice as. stated,'_
in section 11.2, or replace with another surety bond from another bonding company
selected by the Licensee and satisfactory to the District upon sixty (60) days prior written -

- . notice as stated in section 11.2; and shall be filed with and approved by the District prior to
. the installation of any Licensee’s equipment on joint poles. The surety bond must containa

provnsmn that the surety will pay to District subject to the dollar limits of the bond any
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unpéid sum demanded by District as due under this Agreement whether or not Licensee
contests its liability to pay such sum.

9;4 'Sedurity Obligations. The furnishing of security shall not relieve Licenseé of
. any of its obligations under this Agreement, and the security shall not be released until all
. obligations under this Agreement have been discharged. '

| ‘9.5 Advance Payment of Annual Attachment Rental Fees. Licensee mayelect
to pay in advance the annual attachment rental fees as set forth in Exhibit B in substitution-
for other forms of security in Section 9. Sections 9.1 through 9.5 would not be applicable.

SECTION 10. DEFAULT, TERMINATION AND REMEDIES

“the occurrence of any one of the following events:

.~ 10.1  Events of Agreement Termination. This Agreemient shall terminate Upoh' |

(@  Upon six (6) months written notice of termination. :
(b)  Failure of Licensee to pay the amounts due pursuant to Section 4.2.
(c) Failure of Licensee to obtain insurance in increased limits pursuantto
. Section 8.3. ' : B
(d)  Whenever Licensee violates, breaches or is in default of any term or
condition of this Agreement or any permit including but not limited to the:
1) Construction, operation or maintenance. of Licensee’s
attachment in violation of law or in aid of any lawful act or
undertaking; :
2) Construction, operation or maintenance of Licensee's

~ attachment without the insurance or security coverage required under
this Agreement. ' ' '

- Within-thirty (30) days of notice from District, Licensee shall take immediate -

. corrective action to eliminate any above mentioned condition or other
.. violation.of any term or condition of this Agreement within thirty (30) days and |

- shall confirm in writing to District -that the cited. violations have been
_corrected. [f Licensee fails to discontinue or correct these violations or fails.

“to give the required confirmation, District may .immediately terminate this
Agreement and any of Licensee’s rights hereunder - without- limiting or

- restricting any further rights or remedies District may have against Licensee. ‘

© 7102  Efféct of Agreement Termination. Termination of this Agreement pursuant -

. -to Section 10.1 shall terminate all occupancy permits and their respective permit dates.

- Licensee shall have three hundred sixty five (365) days to remove all attachments made.

-~ upon District’s poles and be liable for and pay all fees and charges pursuant to the terms of

- this Agreement to District until Licensee’s attachments are actually removed. Termination
_of this Agreement or any permits issued hereunder shall not affect Licensee’s liabilities and

obligations incurred hereunder prior to the effective date of such termination. Even after

the termination of this Agreement or cancellation of a permit pursuant to Section 10.3,
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Licensee’s responsibility and indemhity obligations shall continue with respect to any
claims or demands related to Licensee’s attachments under this Agreement.

» 10.3 Permit Can'ce‘llaiion Licensee shall have the right to cancel and District the
o nght to revoke a perrmt WIthout termmatlng this Agreement as follows:

10.3.1 Llcensee Licensee may cancel a permlt by removing its attachments from -

" the correspondlng pole and by giving District either a written notice using the Notice of -

- ..Removal of Equipment, a copy of which is attached in Exhibit “A”, or by electronic notice
‘using NJUNS within ten (10) days of removal. Licensee shall remain liable for and pay to
. District all fees and charges pursuant to the provisions of this Agreement until said -

" attachments are physically removed from Dlstnct s poles and all permitting requnrements

- -have been completed

- -10.3.2 Dlstrlct, . District may revoke a permit authorizing an attachment to any

. specific pole or poles for cause or if District is required to remove a specific pole pursuant

~ to a government, or other nondiscriminatory requirement, by giving thirty (30) days written
- notice to Licensee specifying the reason for revocation.: Upon receipt.of notice, Licensee
agrees to remove said attachment within thirty (30) days unless District and Licensee agree

. otherwise. In the event District has granted a specific permit for the use of a pole, but

* Licensee has not made its attachment to that pole within one hundred eighty(180) days of

the permit issue date, District shall have the right to revoke such permit on five (5) days™
- electronic notice using NJUNS.

-10.4 - Removal of Licensee’s Attachments. Licensee, at its expense, shall
remove its attachments from any of District's poles within sixty (60) days after notice of
revocatlon of the permit, except in agreement termination as stated in section 10.2. If
Licensee fails to remove its attachments within sixty (60) days; District shall have the right
- to remove such attachments at Licensee’s expense and without any liability on the part of

- District for damage or injury to Licensee’s attachment or equipment. Licensee releases
- District from any liability for any interruption, discontinuance or interference with Licensee’s.
- service to its customers caused by orresulting from such removal. In case of emergency
- orimmediate service needs of District, District may perform'such removal without notice to' -

. Licensee, provided. District sends written notice of the action and the reasons for such o

"action wnthln a reasonable time.

- 10.5 Remedies. Sanctions for attaching to District's pole without a permit, violation
- of the Oregon Public Utility Commission’s safety rules, breach of this Agreement, and
_ -violation of rules pertaining to service drops pursuant to. Section 3.1.6 shall- apply as

ER ‘détermined by the sanction matrix found in Exhibit “C”, which may be revised from time to

- -.time in the sole discretion of the District. Notice shall be sent. to Licensee with a revised
Exhibit “C” reflecting the revised sanctions. Any change in sanctions shall take effect on the -

- date specified in said notice. The letter of notification shall be |ncorporated in, and - |
governed by terms and conditions of this Agreement.
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_ SECTION 11. MISCELLANEOUS

11.1 Assignment. Licensee shall not assign or transfer this Agreement or any

"License or any right or authotization granted under this Agreement and this Agreement

- ‘shall not inure to the benefit of Licensee’s successors or assigns, without the prior written

-+ consent of District. .District shall not unreasonably withhold or delay such consent. _in the

~ event such consent or consents are granted by District, then the provisions of this.
- Agreement shall apply to and bmd the successors and assigns of the Licensee.

11 .2 . Notices. Except by use of NJUNS otheanse stated in the Agreement any
" notice or other communication required or permrtted to be given under this Agreement shall
~be in wiiting and shall be mailed by certified mail, retum receipt requested, postage

- . prepaid, or delivered by a reputable ovemrght courier, with tracklng capabilities, addressed -
~ tothe partles as follows ' :

- Llcensee. Charter Communications.
I Utilities Coordinator
N. W. Regional Office ..
- 203 S.E. Park Plaza Drive
- Suite 290 -
Vancouver, WA 98684

- Charter Communications
Legal Department-Operations
12405 Powerscourt Drive

- St. Louis, MO 63131-3674

- District: Central Lincoln People’s Utility District
- . Attention: Joint Use Administrator
- 'P.O.Box1126
- Newport Oregon 97365

-Any notlce or other communrcatlon shall be deemed 10 be glven at the explratlon of the
* third day after the date of deposit in the United States mail or upon actual delivery if sent:
_ by ovemight courier. The addresses to which notices or other-communications shall be

.. “mailed to the last know address which may be changed from time to time by glvmg wntten

; 'notlce to the other party as provrded in thlS Sectlon

. 11 3 Attorney Fees If any suit or actron is ﬁled by any party to enforce thls
-+ Agreement or otherwise with respect to the subject matter of this Agreement, the prevailing
~party shall be entitled to recover reasonable attorney fees incurred in preparation or in
prosecution or defense of such suit or action as fixed by the trial court, and if any appeal is

taken from the decision of the trial court, reasonable attomey fees as fixed. by the appellate |
court. :

Page 20 CLPUD Charter Agreement Charter Feb 2003 Final.doc . 3/7/2063



' vv:) ‘ ‘;}
POLE OCCUPANCY LICENSE AGREEMENT

11.4 Amendment. Except as reserved herein, this Agreement may be amended
only by an instrument in writing executed by all the parties.

11.5 Headings. The headings used in this Agreement are solely for convenience

of reference, are not part of this Agreement, and are not to be considered in construing or
interpreting this Agreement.

11.6. Entire Agreement. This Agreement (including the exhibits) sets forth the
entire understanding of the parties with respect tothe subject matter of this Agreement and
supersedes any and all prior understandings and agreements, whether written or oral,
‘between the parties with respect to such-subject matter. o

_ 117 Counterbarts. This Agreement may be executed by the parties in separate .
- counterparts, each of which when executed and delivered shall be an original, but all of -
* which together shall constitute ane and the same instrument.

-, 11.8 'Severébility. If any provision of this Agreement shall be invalid or
" unenforceable in any respect for any reason, the validity and enforceability of any such

provision in any other respect and of the remaining provisions of this Agreement shall not
be in any way impaired. : o

11.9 Waiver. A provision of this Agreement may be waived only by a written
instrument executed by the party waiving compliance. No waiver of any provision of this
Agreem_e_ht shall constitute a waiver of any other provision, whether or not similar, nor shall
any waiver constitute-a continuing waiver. Failure to enforce any provision of this
Agreement shall not operate as a waiver of such provision or any other provision. -

" . 11.10 Department of Revenue; Public Utilities Commission (“PUC”). In the
event the Department of Revenue of the State of Oregon or the PUC shall require the
District to provide certain information conceming Licensee, Licensee agrees to cooperate
with and assist District in providing-information, data, or such other matters as may be
required by said Department of Revenue or PUC. Licensee specifically agrees to provide . -
_ District with appropriate data as determined or required by the Department of Revenue or
" PUC concerning its pole attachments in each taxing District and such other data as may
" hereafter be required by the Department of Revenue or PUC. .

. © 11.11 Time of Essence. Time is of the essence for éach and every provision of
~ this Agreement. I -

'11.12 Expenses. Each party shall bear its own expehses in connection with this
Agreement and thetransactions co‘ntemplated by this Agreement. o

‘ 11.13 Goverrﬂin'g Law. This Agfeement shall be governed by and construed in -
- accordance with the laws of the state of Oregon. :

11.14 Venue. This Agreeméht has been made entirely within the state of Oregon.
This Agreement shall be governed by and construed in accordance with the laws of the
state of Oregon. If any suit or action is filed by any party to enforce this Agreement or
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otherwnse with respect to the subject matter of this Agreement, venue shall be in the '
federal court of Oregon or state courts in Lincoln County Oregon

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed in

" duplncate as of the day and year first above written. .

- Page?22

CENTRAL'L-INCOLNI PEOPLE'S .
UTILITY DISTRICT | '

.-M//M

;ritle: & 24|

- Charter Communrcatlo S Holdlng Company, LLC "

Tite: JVP

. By

Attached Exhibits: - A — Application, Notice of Remerial Inspection and Engineer
_ _ Information Datasheet Forms
— Fee Schedule

- Sanctions Mattrix.

— Cornistruction Standards and Specifications
— Bonding Fee Schedule

- moow
I

T CHARTER LEGAL DEPT.

Reviewed By: A;?) ved

T T
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ADDENDUM ONE -

CLPUD Contract Entities

Serwce -Areef ' "_I':_'ﬂgtx |
g ~Lincoln Cou'n'ty: . ) ,"_.'_Falcon Tetecable a Cahfomla lelted Partnershtp
| Lane Ceunty | . "Falcon Cable Systems Company i, L P.
| " | Douglas County . = - Falcon Cable Systems Company ll, L. P.

_ Falcon Commumty Ventures 1 lelted Paﬂnershlp

Coos County . Falcon Cable Systems Company i, L.P. a

Central Lincoln PUD EXHIBIT 030314 MJM
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CoLE, Rarwip & BRAVERMAN, L.L.P.

ATTORNEYS AT LAW
1919 PENNSYLVANIA AVENUE, N.W., SUITE 200

WASHINGTON, D.C. 20006-3458 Los ANGELES OFFICE

ADMITTED IN DC AND MD 238 | ROSECRANS AVENUE, SURE IO

DIRECT DIAL TELEPHONE (202) 659-9750 EL SEGUNDO, CALIFORNIA 90245-4200

TELEPHONE (310) 643-7999
202-828-9845 Fax (202) 452-0067 Fax (310) 643-7967
JVALENSTEIN@CRBLAW.COM WWW.CRBLAW.COM

March 17, 2003

BY FEDERAL EXPRESS

Mr. Mike Wilson

Ms. Denise Estep

Central Lincoln People’s Utility District
2129 N. Coast Highway

P.O. Box 1126

Newport, OR 97365

Re: Pole Occupancy License Agreement Between Charter Communications and
Central Lincoln PUD (“Agreement”)

Dear Ms. Estep and Mr. Wilson:

Enclosed please find two (2) partially executed originals of the above-referenced
Agreement. Please have an authorized agent for Central Lincoln PUD sign the Agreement and
return one fully-executed original to my attention. The Certificate of Insurance and form of
security will be forwarded to you separately.

As you know, although Charter has decided to sign the Agreement, Charter continues to
find several terms and conditions contained in the final Agreement to be unreasonable. Most
significantly, Charter does not think that the contractual provision allowing Central Lincoln PUD
to charge rent for new and existing risers is reasonable, although Charter does welcome the
utility’s agreement to gradually assess the rent over three years. As far as Charter is aware,

~ Central Lincoln PUD is the only utility in Oregon that has decided to charge rent for risers.
Consequently, Charter is concerned that this new requirement will establish a precedent in the
State, which, if imposed by other utilities, would have a significant impact on Charter’s ability to
provide new, competitive services to its Oregon customers. Charter is also troubled by the
contractual requirement that each service drop undergo a load study following installation.
Charter does not believe that a typical service drop adds much, if any, load to the pole. Charter
is therefore hopeful that repeated load calculations will bear this out and that the utility will
discontinue the requirement, especially as cooperation between the parties grows.

FINAL Cover letter to Central Lincoln PUD re_ pole agreement
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Denise Estep
Mike Wilson -
March 17, 2003
Page 2

Additionally, although Central Lincoln PUD was not willing to insert language into the
Agreement stating that it will modify the Agreement upon any formal OPUC or court ruling on
the riser and service drop issues to the contrary, Central Lincoln PUD’s outside counsel, Mr.
Peter Gintner, has indicated that he would advise the utility to do so. '

Finally, despite the disagreements between the parties, Charter nevertheless believes that
the parties engaged in good faith negotiations throughout. - Charter especially appreciates Central
Lincoln PUD’s agreement to waive safety sanctions as long as Charter continues to work with
the utility to diligently pursue Charter’s inspection and correction program.

If you have any questions please do not hesitate to contact me. Thank you.

Sincerely,

Jill Valenstein

cc: Frank Antonovich (via First Class Mail)
Matt McGinnity (via First Class Mail)
Gary Lee (via First Class Mail)
Mike Marshall, Esq. (via First Class Mail)
Jerry Lambert (via First Class Mail)

FINAL Cover letter to Central Lincoln PUD re_ pole agreement
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General Office * 2

129 North Coast Highway « P.O. Box 1126 « Newport, OR 97365 = (541) 265-3211 « FAX: (541} 265-5208

December 6, 2004

Utilities Coordinator
Charter Communications
N.W. Regional Office

203 S.E. Park Plaza Drive, Suite 290
Vancouver, Washington 98684

{0 Y

g

WO HRLVHO
i

o3 AN

R AL
(AND R

CERTIFIED MAIL:

inah
)
"IEVAY:

N

7002 2410 0003 0497 8078

1
]

\1 u:\,

[y
¥/

R

Gentlemen:

On November 17, 2004 the District Board of Director’s approved

Resolution Number 828 adopting schedule 900 for the 2005 rates of pole
attachment and occupancy services.

In response to the comments received from our Licensee’s, the Exhibit “B"
fee schedule has been revised to consolidate several attachment definitions and
~associated fees for 2005,

If you have any questions regarding these rates, please call me.
Sincerély,
%Estep q
Joint Pole Administrator

Enclosures

SERVING LINCOLN * LANE ¢ DOUGLAS « COOS COUNTIES ON THE OREGON COAST EEEEs



E Exhibit B
Fee Schedule

Effective January 1, 2005
Definitions for Exhibit B

Aerial Cable Attachment The term “Aerial Cable Aftachment” refers to a
messenger wire, self supporting cable or a combination of messenger wire
lashed with one or more cables. An Aerial Cable Attachment may be attached to
an Aerial Cable Pole Attachment Point, or other Aerial Cable Attachment.

Aerial Cable Pole Attachment Point The term “Aerial Cable Pole Attachment
Point” refers to a single or double connection point (both ends of a thru-mounting
attachment hardware or support arm) on a joint pole. The Aerial Cable Pole
Attachment Point can have one or more Aerial Cables, Service Drop
Afttachments, Down Guy Attachments, or Support Arm attached. Each Aerial

Cable Pole Attachment Point provides for one (1) vertical linear foot of pole
space.

Anchor Attachment Point The term “Anchor Attachment Point” refers to
the one (1) Down Guy Attachment installed on a District's anchor.

Annual Attachment Rental Fee The term “Annual Attachment Rental Fee”
refers to an annual rental fee charged by the District for a one Aerial Cable
Attachment Point, Service Drop Attachment Point, Down Guy Attachment Point,
Equipment Attachment, Communication Riser Attachment or Anchor Attachment
in the amount listed on page 3 of this Exhibit B. :

Application Fee The term “Application Fee” as stated in section 3.1.4 of the
Pole Occupancy License Agreement, refers to the one time fee charged by the
District for processing each new attachment application permit request for each
individual Aerial Cable Attachment, Anchor Attachment, Communication Riser
Attachment, Down Guy Attachment, Equipment Attachment, Over-lash of an
existing Aerial Cable Attachment, and/or Service Drop Attachment.

Communication Riser Attachment The term “Communication  Riser
Attachment” refers to one (1) communication cable, one (1) securely bundled
group of cables or one (1) conduit used to enclose one or more communication
cables attached directly or by standoff brackets vertically to a joint pole between
the communication space and ground level. . A Communication Riser Attachment
shall have a (6) six inch maximum size diameter.

Down Guy Attachment The term “Down Guy Aftachment” refers to a
supporting guy wire used to support the unbalanced pole load caused by
Licensee's Aerial Cable, Communication Riser, Equipment, and/or Service Drop
Attachments during all pole loading conditions.

Down Guy Attachment Point The term “Down Guy Attachment Point” refers
to a single or double connection point (both ends of a thru-mounting attachment

hardware bolt) on a joint pole supporting one (1) or more Down Guy Attachments
only.
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Exhibit B
Fee Schedule

Equipment Attachment The term “Equipment Attachment” refers to auxiliary
equipment (other than Communications Risers) attached to a joint pole at an
Equipment Attachment Point. Equipment Attachments can be located in the
communication space and/or the ground clearance space. Each Equipment
Attachment provides one (1) foot of vertical pole space if located in the
communication space or three (3) feet if located in the ground clearance space.
Equipment requiring more than one vertical foot of space in the communication
space will be charged an additional communication space annual attachment
rental fee for each additional one (1) foot vertical space used. Equipment
requiring more than three (3) vertical feet of space in the communication space
will be charged an additional ground clearance space annual attachment rental
fee for each additional one (1) foot vertical space used. Power supplies, junction
cabinets, or other equipment enclosures are considered equipment. A 120volt

power conduit riser supplying power for the attached equipment is included with
the Equipment Attachment annual rental fee.

Over-Lash The term “Over-Lash” refers to the procedure of securing one or
more additional cables or conductors on an existing messenger, messenger

cablef/conductor combination or a self-supporting cable attachment by lashing or
other bundiing techniques.

Re-Inspection Fee The term “Re-Inspection Fee” is the charge applied to a
Licensee for one (1) re-visit to joint pole to verify attachment construction’
compliance with NESC, OPUC regulations or with the Pole Occupancy License
Agreement of one (1) or more attachments on a single joint pole.

Service Drop Attachment The term “Service Drop Attachment” refers to a
service wire or conductor from a Service Drop Attachment point to a single
family, duplex, or triplex residence or similar small commercial facility. A Service

Drop may be attached to Joint Pole attachment point, support bracket, or an
aerial cable.

Service Drop Pole Attachment Point The term “Service Drop Pole
Attachment Point” refers to a single or double connection point (both ends of a
thru-mounting attachment hardware) or a single “J-Hook” connection point on a
joint pole. The Service Drop Pole Attachment Point can have one or more
Service Drop Attachments, or Down Guy Attachments attached. Each Aerial

Cable Pole Attachment Point provides for one (1) vertical linear foot of pole
space.

Area Survey Audit Inspection The term “Area Survey Audit Inspection”
is a pole inspection that occurs when a District or contract inspector performs an

attachment inventory audit, a NESC/OPUC safety inspection, and an agreement

construction compliance inspection of District poles and joint poles in a défined

geographical area. A fee is assessed for each Joint Pole occupied and inspected
in the Area Survey Audit Inspection.
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Exhibit B

Fee Schedule
Annual Attachment Rental Fees Standard
Joint Pale Attachment Point $ 10.98
Anchor Attachment Poaint $ 3.7
Communication Riser Attachment * $ 212
Down Guy Attachment Point $ 1098
Equipment Attachment $ 347
‘Non-Inventoried Joint Pole ** $ 10.98
No-Attachment *** $ 3.7
Application Fees
Aerial Cable Attachment $ 62.00
Anchor Attachment Point $ 19.00
Communication Riser Attachment $ 15.00
Down Guy Attachment $ 15.00
Equipment Attachment $ 15.00
Over-Lash $ 29.00
Service Drop Attachment $ 12.00
Other Fees and Charges
Re-inspection $ 55.00
Area Survey Audit Inspection $ 5.00
Interest Rate
Deposit Annual Interest 0.24%
Late Payment Charge per month 1.50%

-

23 rate of CY2005 Direct Joint Use Administration and General Cost
divided by total number of Pole Aftachments

L]

Joint Poles not inventoried, default one (1) Aerial Cablo Attachment.

*kh

Joint Pole with valid attachment permit without an inventoried
attachment. :

Page3of 4 Exhibit B CY2005.doc
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T Exhibit B

e Fee Schedule

Construction Flat Rate Unit Fees “Construction Flat Rate Unit Fee” may
be used to determine make-ready costs by construction units when District is
required to perform work to set pole only. Additional charges for transfer of
‘District facilities may apply. (Pole replacements required for make-ready cost are

for labor and equipment only. Remaining life value charges for a prematurely
removed pole shall also apply to the make-ready cost.)

Construction Flat Rate Unit Fees
Install 30ft-55ft Distribution Pole

Secondary $ 408.00
1 Phase Tangent $ 612.00
1 Phase Dead End $ 816.00
1 Phase Double Dead End $ 1020.00
2 Phase Tangent $ 612.00
2 Phase Dead End $ 816.00
‘2 Phase Double Dead End $ 1020.00
3 Phase Tangent $ 1224.00
3 Phase Dead End $  1428.00
3 Phase Double Dead End - $ 1632.00
Install Transmission Pole with Distribution $ Actual Cost
Under-build
Install CLPUD Anchor for Joint Use $ 408.00
Install Joint Use Guy ' $ 200.00
Install Joint Use Sidewalk Guy $ 300.00
Install Pole Grounds $ 100.00
Topping Pole $ 75.00
Connect Underground Grounding Leads $ 50.00
Replace/Relocate Street Light Bracket for Clearance $ 100.00
Lower and Haul Joint Pole $ 225.00
Transfer Flat Rate Unit Fee “Transfer Flat Rate Unit Fee” may apply

to work District performs on Licensee’s equipment by construction units. Actual
costs will be billed for transferring equipment not covered by Transfer Flat Unit
Fees. Decision to transfer will be made solely by Central Lincoln PUD.

Transfer Flat Rate Unit Fees

Down Guy or Span Guy $ 150.00
Cable Termination (No Splice) $ 150.00
Support Arm $  170.00
Service Drop (No Splice) $ 40.00
Messenger and cable bolted to pole {No Splice) $ 150.00
Messenger dead-ends ' $ 190.00
Communication riser single $ 175.00
Communication riser multiple $ 350.00
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SCHEDULE 900 — POLE ATTACHMENT & OCCUPANCY SERVICE
Available: Throughout the District's service area in Lincoln, Lane, Douglas and Coos Counties to

customers desiring access to District’s poles, ducts, conduits and rights-of-way within the District’s
distribution area. A written contract is required.

Applicable To: All individuals or commercial and govemment entities requesting the service.

Character of Service: These fees are established by our Pole Occupany License Agreement, Exhibit B
and are charged to the customer for each pole and fransaction occurrence that pertains.

Tax Adjustments: Fees may be increased in the communities or areas where taxes or assessments are

imposed by any governmental authority. Any such increase will continiie in effect only for the duration of
such taxes and assessments.

. Rules and Regulations: Service under this schedule is subject to the District’s Rules, Regulations and
Practices on file and available at the offices of the District.

Annual Pole Attachment Fees, Per Pole Attachment or Occurrence:

Standard Compliance
Joint Pole Attachment Point (Aerial Cable, Service Drap, Guy) 10.98 | - 9.93
Joint Pole Non-Inventoried 10.98 9.93
Joint Pale No Attachment*™* . ' 3.17 3.17
Equipment Attachment 3.17 3.7
Anchor Attachment 3.17 3.17
Communication Riser Attachment 212 212
Application, Inspection 8& Other Fees, Per Occurrence:
Aerial Cable Attachment 62.00
Anchor Attachment 19.00
Communication Riser Attachment 16.00
Down Guy Attachment : 15.00
Equipment Attachment ) 15.00
Over-Lash 29.00
Service Drop Attachment 12.00
Reinspection 55.00
Area Survey Audit Inspection ] 5.00
Sanction & Penalty Fees, Per Pole (Exhibit C)
Sanction ~ No Agreement Level 1 263.52
Sangction — No Agreement Level 2 988.20
Sanction - No Agreement Level 3 1,317.60
Sanction — No Permit Level 1 131.76
Sanction — No Permit Level 2 494.10
Sanction — No Permit Level 3 . . 658.80
Sanction — Safety or Agreement Non Compliance Level 1 65.88
Sanction — Safety or Agreement Non Compliance Level 2 329.40
Sanction — Safety or Agreement Non Compliance Level 3 439.20

***Joint Pole with valid attachment permit without an inventorled attachment.

Adopted: November 17, 2004
Effective: January 1, 2005
Resolution: 828
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COLE, RAYWID & BRAVERMAN, L.L.P.

ATTORNEYS AT LAW ’
Los ANGELES OFFICE

JiLL M. VALENSTEIN, ESQUIRE 1919 PENNSYLVANIA AVENUE, N.W., SUITE 200 2381 ROSECRANS AVENUE
ADMITTED IN DC AND MD WASHINGTON, D.C. 20006-3458 Surte 1o :
TELEPHONE (202) 659-9750 EL SEGUNDO, CALIFORNIA
DIRECT DIAL FAX (202) 452-0067 00245-4290
202-828-9845 : WWW.CRBLAW.COM . TELEPHONE (310) 643-7999

Fax (310) 643-7997
EMaIL
JVALENSTEIN@CRBLAW.COM

August 26, 2004

Certified Mail, Return Receipt Requested

Ms. Denise Estep

Joint Pole Administrator

Central Lincoln People’s Utility District
P.O.Box 1126

Newport, OR 97365

Re:  Pole Occupancy License Agreement (“Agreement”)——Proposed Fee Schedule
For 2005 '

Dear Ms. Estep:

I am writing on behalf of my client, Charter Communications, in response to your July 1,
2004 notification of Central Lincoln PUD’s revised Fee Schedule for the year 2005. According
to your cover letter enclosing the newly proposed rates, licensee comments must be sent to
Central Lincoln PUD by October 1, 2004 to be considered. To that end, Charter has the
following concerns and comments regarding Central Lincoln PUD’s proposed 2005 rates.

First, Charter requests that Central Lincoln PUD provide back up for each of the revised
rates; i.e., the calculations, methodology and underlying financial data supporting the revised ‘
rates, 1nclud1ng the Application Fees. Also, please advise whether you intend to give Charter the
rental rate reduction. If not, please provide the basis for denying such reduction in accordance
with OAR § 860-028-0230.

- Second, Charter requests that Central Lincoln PUD provide a legal basis for charging a
rental fee for 9 different types of “attachments.” Charter continues to believe that Centrat
Lincoln PUD’s rental scheme results in a rate that far exceeds a fair, just and reasonable rate in
violation of ORS § 757.282. Indeed, Charter understands that this very issue is central to the
dispute in Central Lincoln People’s Utility District v. Verizon Northwest, Inc., Petition for
Removal of Attachments, UM 1087 (filed 5/22/09 Oregon PUC). Please advise whether Central
Lincoln PUD is currently charging Verizon for 9 different types of attachments. Also, please
explain whether a “Service Drop Pole Attachment Point” rental charge is assessed on poles

183088 1.DOC
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CoLE, RAYWID & BRAVERMAN, L.L.P.

Ms. Denise Estep

Joint Pole Administrator

Central Lincoln People’s Utility District
August 26, 2004

Page 2

where Charter also pays rent for a mainline pole attachment. Finally, please provide the legal
basis for the three new rental charges listed on the Fee Schedule, namely: Down Guy
Attachment Point; Non-Inventoried Joint Pole; and No-Attachment. Specifically, please explain
how Central Lincoln can legally charge for both an anchor attachment and a guy attachment;
how Central Lincoln can legally charge the full rate on a joint pole and, most curiously, how
Central Lincoln can charge for an attachment that does not exist (i.e., for “No-Attachment”).

If you have any questions, please do not hesitate to contact me.
Sincerely,

el

Jll Valenstein

cc:  Frank Antonovich
Shannon Dunham, Esq.
Gary Lee
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CoLE, RaAYWID & BRAVERMAN, L.L.P.

ATTORNEYS AT LAW
JiL M. VALENSTEIN, ESQUIRE ISIS PENNSYLVANIA AVENUE, N.W., SUITE 200
WASHINGTON, D.C. 20006-3458
: TELEPHONE (202) 659-0750.
DIRECT DIAL Fax (202) 452-0067

ADMITTED IN DC AND MD

202-828-9845 " WWW,.CRBLAW.COM
EMAIL

JUVALENSTEIN@CRELAW,.COM

October 5, 2004

Certified Mail, Return-Receipt Requested QQQB

Ms. Denise Estep : g QQ“\’ ’
Joint Pole Administrator A

Central Lincoln People’s Utility District

P.O. Box 1126

Newport, OR 97365

LOS ANGELES OFFICE
2381 ROSECRANS AVENUE,
Suite liO
EL SEGUNDO, CALIFORNIA
S0245-4290
TELEPHONE (310) 643-7999
Fax (3I0) 643-7997

Re:  Pole Occupancy License Agreement (“Agreement”)—Proposed Fee Schedule

For 2005

Dear Denise:

Thank you for responding to Charter’s August 26™ request for data and providing Central
Lincoln PUD’s pole rental rate calculations. As I mentioned during last week’s conference, I
reviewed the data and calculations you provided and have some specific questions and concems.

First and foremost, according to the calculations, Central Lincoln PUD has improperly
added a “direct cost” surcharge of $3.17 for each of Charter’s “attachments,” on top of the base
rent. This type of surcharge is not allowed under the Oregon pole attachment rate formula
statute.! Furthermore, it is difficult for Charter to understand how Central Lincoln PUD could
ever justify tacking on such a surcharge in light of the myriad of “application/inspection” fees
and the 9 separate “attachment rental fees” Central Lincoln PUD has listed on its revised Fee
Schedule. Central Lincoln PUD has also added inappropriate expenses to the carrying charges.
Please explain the “customer,” the “bond debt interest/amortization,” and the “current net "

! «A just and reasonable rate shall ensure the . . . utility the recovery from the licensee of not less than all the
additional costs of providing and maintaining pole attachment space for the licensee nor more than the actual capital
and operating expenses, including just compensation, of the . . . utility attributable to that portion of the pole . . .

used for the pole attachment. . .. ORS § 757.282(1)(emphasis added).
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COLE, RAYWID & BRAVERM® ~ iy L.L.P.
§
Ms. Denise Estep
Joint Pole Administrator
Central Lincoln People’s Utility District
October 5, 2004
Page 2

income” expenses and the legal basis for adding these expenses, which do not appear to be
permitted under the formula.”

Second, setting aside that Charter does not believe Central Lincoln can legally justify

- charging 7 separate application processing fees for attaching to Central Lincoln’s poles, Charter
has several other questions regarding these fees. For example, how does Central Lincoln justify
charging the attacher with the “vehicle” costs for traveling to and from a pole, when those costs
are most likely recovered in the carrying charges that make up the annual pole rent? Similarly,
please justify the 17% overhead charge tacked on to each application processing/inspection fee.
Overhead charges are also typically comprised of costs that are recovered in the carrying
charges. Consequently, please demonstrate that the “vehicle” and “overhead” costs are not
otherwise recovered in the carrying charges. Also, please explain what types of costs you claim
to be recovering in the overhead charge and how Central Lincoln arrived at a 17% rate. Finally,
please describe the task(s) of each person who is listed under each fee.

Third, in my August 26™ letter, T asked that Central Lincoln “provide a legal basis for
charging a rental fee for 9 different types of “attachments.”” T also asked whether a “Service
Drop Pole Attachment Point” rental charge is assessed on poles where Charter also pays rent for
an “aerial” attachment. I disagree with your assessment that these items “are not directly related
to the 2005 proposed fee schedule.” These fees are on the 2005 Fee Schedule and must be
justified by Central Lincoln PUD before they may be assessed. In fact, there are 3 new rental
fees on the 2005 Fee schedule that did not appear on the previous schedule and Charter does not
understand the basis for these new attachment fees. I further inquired whether Central Lincoln
has assessed these fees on Verizon, as I understand this issue is central to your case now pending
at the PUC. Charter reiterates each of its requests in this respect and that Central Lincoln PUD
provide its response in writing.

Fourth, T understand that Central Lincoln will make a decision “at a later date” as to
whether Charter will be denied a rental rate reduction. Can you please provide the criteria that
will factor into Central Lincoln’s decision in this regard.

In sum, Charter cannot agree to pay Central Lincoln PUD’s proposed 2005 rental rate
because Central Lincoln PUD has included inappropriate charges in its calculation of the rate.
Instead, Charter will pay a rate calculated in accordance with the Oregon pole rental statute,
unless and until Central Lincoln provides a legal justification for the additional carrying charges
and “direct costs” surcharge, and demonstrates that they are permitted under the statute.
Furthermore, Charter will not pay any increased or new applications processing/inspection fees
in the year 2005 until Central Lincoln provides the information Charter has requested that relates
~ to those fees, along with a legal justification supporting the imposition of the fees.

2 “Carrying Charge’ means the percentage of operation, maintenance, administrative, general, and depreciation
expenses, taxes, and money costs (return on investment) attributable to the facilities used by the licensee.” QAR
860-028-0110(2)(a).
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COLE, RAYWID & BRAVERM ~ ¢ L.L.P. i

Ms. Denise Estep

Joint Pole Administrator

Central Lincoln People’s Utility District
October 5, 2004

Page 3

All that said, I enjoyed meeting. you and Mike last week in California and I look forward
to hearing from you soon in the hopes of resolving these issues. If you have any questions,
. please do not hesitate to contact me.

Sincerelys

Jill Valenstein

cc:  Frank Antonovich
Matt McGinnity
" Shannon Dunham, Esq.
Gary Lee
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Cole, Raywid & Braverman, L.L.P.

ATTORNEYS AT LAW
1919 PENNSYLVANIA AVENUE, N.W., SUITE 200

WASHINGTON, D.C. 20006-3458 Los Angeles office

Telephone (202) 659-9750 2381 Rosecrans Avenue, Suite 110
Direct Dial Fax (202) 452-0067 El Segundo, California 90245-42980
Telephone (310) 643-7999
202-828-9845 www.crblaw.com Fax (310) 643-7997

jvalenstein@crblaw.com

December 21, 2004

Via Certified Mail, Return-Receipt Requested

Ms. Denise Estep

Joint Pole Administrator

Central Lincoln People’s Utility District
P.O.Box 1126

Newport, OR 97365

Re: Central Lincoln PUD’s 2005 Pole Attachment Fee Schedule

Dear Denise:

Charter is in receipt of Central Lincoln PUD’s Board “approved” fee schedule for 2005.
Although your December 6, 2004 cover letter expressly states that the PUD has revised the fee
schedule “in response to the comments received from our Licensee’s” [sic], I can discern no
substantive difference between the rates contained on the “approved” fee schedule and the
proposed schedule from July. The only differences appear to be that Central Lincoln has
consolidated “aerial cable pole attachment point;” “service drop pole attachment point;” and
“down guy attachment point,” under the heading “Joint Pole Attachment Point;” and Equipment
Attachment in Communications Space and Equipment Attachment in Ground Space, under the
heading “Equipment Attachment.” Indeed, despite the assurance in your Séptember 17, 2004
letter that Central Lincoln PUD would contact me in response to my August 26" letter (attached
hereto as Exhibit 1), requesting support for: (1) “each of the revised rates . . . including the
Applications Fees;” (2) “a legal basis for charging for 9 different types of ‘attachments”” and (3)
“the legal basis for the three new rental charges listed on the Fee Schedule, namely: Down Guy
Attachment Point; Non-Inventoried Joint Pole; and No-Attachment,” the PUD never provided
any response Charter’s specific inquiries.

Similarly, while Central Lincoln PUD did provide me with its rental rate calculations in
September, Central Lincoln never responded to my October 5, 2004 letter (attached hereto as
Exhibit 2) reiterating Charter’s earlier requests regarding the fee schedule and seeking
justification for the $3.17 “direct costs” surcharge and various other incidental carrying charges
not authorized by the Oregon pole rental statute, and, thus, leading to cost over-recovery.

7
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Cole. Raywid & Braver. .in. L.L.P.

Ms. Denise Estep
December 21, 2004
Page 2

Consequently, Charter reiterates its position set forth in its October letter. Specifically,
“Charter cannot agree to pay Central Lincoln PUD’s proposed 2005 rental rate because Central
Lincoln PUD has included inappropriate charges in the calculation of its rate. Instead, Charter
will pay a rate calculated in accordance with the Oregon pole rental state, unless and until
Central Lincoln provides a legal justification for the additional carrying charges and ‘direct
costs’ surcharge, and demonstrates that they are permitted under the statute. Furthermore,
Charter will not pay any increased or new applications processing/inspection fees in the year
2005 until Central Lincoln provides the information Charter has requested that relates to those
fees, along with a legal justification supporting the imposition of the fees.” In other words,
Charter will pay the compliant rate, minus the $3.17 surcharge, for a total of $6.76 for annual
rent, and will continue to pay at the 2004 rate for applications and other fees.

Finally, T understand that Central Lincoln’s rental invoice does not indicate precisely
which type of “attachments” Charter is being charged rent for. Therefore, please provide a
breakdown specifying exactly which types of attachments (i.e., aerial, service drop within the
same one foot of space as a mainline attachment, etc.) are contained on Central Lincoln’s 2005
invoice, so Charter can seek refunds as necessary, i.e., in the event the Oregon PUC determines
in the pending case that Central Lincoln PUD’s rental scheme is unreasonable and leads to cost
over-recovery. Charter hereby reserves its rights to seek refunds of those payments, and any
other fees paid to Central Lincoln PUD in the year 2005 that the PUC deems unreasonable.

Please let me know if you have any questions.

Sincerely,

Jill Valenstein

Enc. (2)

cc: Ms. Shannon Dunham, Esq. (w/o enclosures)
Mr. Gary Lee (w/o enclosures)
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CoLé, RAYWID & _BRAVERMAN, L.L.P.

ATTORNEYS AT LAW

Jitl. M. VALENSTEIN, ESQUIRE Los ANGELES OFFICE
- , 1919 PENNSYLVANIA AVENUE, N.W., SUITE 200 2381 ROSECRANS AVENUE,
ADMITTED IN DC AND MD WASHINGTON, D.C. 20006-3458 Surte HO
TELEPHONE (202) 659-9750 EL SEGUNDO, CALIFORNIA
DiIrRecT DIAL Fax (202) 452-0067 00245-42900
202-828-9845 : WWW.CRBLAW.COM TELEPHONE (310) 643-7999

FAX (310) 643-7997
EmarL
JVALENSTEIN@CRBLAW.COM

August 26, 2004

Certified Mail, Return Receipt Reque_sted

Ms. Denise Estep

Joint Pole Administrator

Central Lincoln People’s Utility Dlstnct
P.O.Box 1126

Newport, OR 97365

Re: Pole Occupancy License Agreement (“Agreement”)—Proposed Fee Schedule
For 2005

Dear Ms. Estep:

1 am writing on behalf of my client, Charter Communications, in response to your July 1,
2004 notification of Central Lincoln PUD’s revised Fee Schedule for the year 2005. According
to your cover letter enclosing the newly proposed rates, licensee comments must be sent to
Central Lincoln PUD by October 1, 2004 to be considered. To that end, Charter has the
following concerns and comments regarding Central Lincoln PUD’s proposed 2005 rates.

First, Charter requests that Central Lincoln PUD provide back up for each of the revised
rates; i.e., the calculations, methodology and underlying financial data supporting the revised
rates, including the Application Fees. Also, please advise whether you intend to give Charter the

rental rate reduction. If not, please provide the basis for denying such reduction in accordance
with OAR § 860-028-0230.

Second, Charter requests that Central Lincoln PUD provide a legal basis for charging a
rental fee for 9 different types of “attachments.” Charter continues to believe that Central
Lincoln PUD’s rental scheme resulis in a rate that far exceeds a fair, just and reasonable rate in
violation of ORS § 757.282. Indeed, Charter understands that this very issue is central to the
dispute in Central Lincoln People’s Utility District v. Verizon Northwest, Inc., Petition for
Removal of Attachments, UM 1087 (filed 5/22/09 Oregon PUC). Please advise whether Central
‘Lincoln PUD is currently charging Verizon for 9 different types of attachments. Also, please
explain whether a “Service Drop Pole Attachment Point” rental charge is assessed on poles
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CoLE, RAYwID & BRAVERMA, L.L.P.
Ms. Denise Estep

Joint Pole Administrator

Central Lincoln People’s Utility District
August 26, 2004

Page 2

where Charter also pays rent for a mainline pole attachment. Finally, please provide the legal
basis for the three new rental charges listed on the Fee Schedule, namely: Down Guy
Attachment Point; Non-Inventoried Joint Pole; and No-Attachment. Specifically, please explain
how Central Lincoln can legally charge for both an anchor attachment and a guy attachment;
‘how Central Lincoln can legally charge the full rate on a joint pole and, most curiously, how
Central Lincoln can charge for an attachment that does not exist (i.e., for “No-Attachment”).

If you have any questions, please do not hesitate to contact me.
Sincerely, ’

Jill Valenstein

cc:  Frank Antonovich
Shannon Dunham, Esq.
Gary Lee
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CoLE, Rarwip & BRAVERMAN, L.L.P.

ATTORNEYS AT LAW

ANGE! ¢ CI
JiL M. VALENSTEIN, ESQUIRE 1010 PENNSYLVANIA AVENUE, N.W., SUITE 200 238 | ROSECRANS AVENUE.
ADMITIED IN DC AND MD WASHINGTON, D.C. 20006-3458 Sume 10
TELEPHONE (202) 659-9750 EL SEGUNDO, CALIFORNIA
DIRecCT DiaL FAX (202) 452-0067 20245-4290
202-828-9845 WWW.CRBLAW.COM TELEPHONE (310) 643-79909
FAX (3I10) 643-7997
EmAiL

JVALENSTEIN@ CRBLAW.COM

October 5, 2004

Certified Mail, Return-Receipt Requested

Ms. Denise Estep

Joint Pole Administrator

Central Lincoln People’s Utility District
P.O.Box 1126

Newport, OR 97365

Re: Pole Occupancy License Agreement (“Agreement”)—Proposed Fee Schedule
For 2005

Dear Denise:

Thank you for respondihg to Charter’s August 26" request for data and providing Central
Lincoln PUD’s pole rental rate calculations. As 1 mentioned during last week’s conference, I
reviewed the data and calculations you provided and have some specific questions and concerns.

First and foremost, according to the calculations, Central Lincoln PUD has impropetly
added a “direct cost” surcharge of $3.17 for each of Charter’s “attachments,” on top of the base
rent. This type of surcharge is not allowed under the Oregon pole attachment rate formula
statute.! Furthermore, it is difficult for Charter to understand how Central Lincoln PUD could
ever justify tacking on such a surcharge in light of the myriad of “application/inspection” fees
and the 9 separate “attachment rental fees” Central Lincoln PUD has listed on its revised Fee
Schedule. Central Lincoln PUD has also added inappropriate expenses to the carrying charges.
Please explain the “customer,” the “hond debt interest/amortization,” and the “current net

1 «A just and reasonable rate shall ensure the . . . utility the recovery from the licensee of not less than all the
additional costs of providing and maintaining pole attachment space for the licensee nor more than the actual capital
and operating expenses, including just compensation, of the . . . utility attributable to that portion of the pole .. . .
used for the pole attachment. . . . ORS § 757.282(1)(emphasis added). '

184149_1.DOC
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Ms. Denise Estep

Joint Pole Administrator

Central Lincoln People’s Utility District
October 3, 2004

Page 2

income” expenses and the legal basis for adding these exp\énses, which do not appear to be
permitted under the formula.” :

Second, setting aside that Charter does not believe Central Lincoln can legally justify
charging 7 separate application processing fees for attaching to Central Lincoln’s poles, Charter
has several other questions regarding these fees. For example, how does Central Lincoln justify
charging the attacher with the “vehicle” costs for traveling to and from a pole, when those costs
are most likely recovered in the carrying charges that make up the annual pole rent? Similarly,
please justify the 17% overhead charge tacked on to each application processing/inspection fee.
Overhead charges are also typically comprised of costs that are recovered in the carrying
charges. Consequently, please demonstrate that the “vehicle” and “overhead” costs are not
otherwise recovered in the carrying charges. Also, please explain what types of costs you claim
to be recovering in the overhead charge and how Central Lincoln arrived at a 17% rate. Finally,
please describe the task(s) of each person who is listed under each fee.

Third, in my August 26™ letter, I asked that Central Lincoln “provide a legal basis for
charging a rental fee for 9 different types of ‘attachments.”” T also asked whether a “Service
Drop Pole Attachment Point” rental charge is assessed on poles where Charter also pays rent for
an “aerial” attachment. I disagree with your assessment that these items “are not directly related
to the 2005 proposed fee schedule.” These fees are on the 2005 Fee Schedule and must be
justified by Central Lincoln PUD before they may be assessed. In fact, there are 3 new rental
fees on the 2005 Fee schedule that did not appear on the previous schedule and Charter does not
understand the basis for these new attachment fees. I further inquired whether Central Lincoln
has assessed these fees on Verizon, as I understand this issue is central to your case now pending

at the PUC. Charter reiterates each of its requests in this respect and that Central Lincoln PUD
provide its response in writing.

 Fourth, I understand that Central Lincoln will make a decision “at a later date” as to
whether Charter will be denied a rental rate reduction. Can you please provide the criteria that
will factor into Central Lincoln’s decision in this regard.

In sum, Charter cannot agree to pay Central Lincoln PUD’s proposed 2005 rental rate
because Central Lincoln PUD has included inappropriate charges in its calculation of the rate.
Instead, Charter will pay a rate calculated in accordance with the Oregon pole rental statute,
unless and until Central Lincoln provides a legal justification for the additional carrying charges
and “direct costs” surcharge, and demonstrates that they are permitted under the statute.
Furthermore, Charter will not pay any increased or new applications processing/inspection fees
in the year 2005 until Central Lincoln provides the information Charter has requested that relates
to those fees, along with a legal justification supporting the imposition of the fees.

2 «<Carrying Charge’ means the percentage of operation, maintenance, administrative, general, and depreciation
expenses, taxes, and money costs (return on investment) attributable to the facilities used by the licensee.” OAR
860-028-0110(2)(a).
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Ms. Denise Estep

Joint Pole Administrator

Central Lincoln People’s Utility District
October 5, 2004

Page 3

All that said, I enjoyed meeting you and Mike last week in California and I look forward
to hearing from you soon in the hopes of resolving these issues. If you have any questions,
" please do not hesitate to contact me.

Sincerelys

Jill Valenstein

cc:  Frank Antonovich
Matt McGinnity
Shannon Dunham, Esq.
Gary Lee

184149_1.D0C
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HOGAN & HARTSON

L.LP
Writer's Direct Dial:
202-637-5447 COLUMBIA SQUARE

555 THIRTEENTH STREET, NW

‘WASHINGTON, DC 20004-1109
TEL (202) 637-5600
FAX (202) 637-5910

June 10, 2005

WWW.HHLAW.COM

BY CERTIFIED MAIL

Mr. Peter Gintner

Macpherson, Gintner, Gordon and Diaz
423 North Coast Highway

Newport, Oregon 97365

Re: Central Lincoln PUD-Charter Communications Pole
Occupancy License Agreement

Dear Mr. Gintner:

I am writing on behalf of my client, Charter Communications,
regarding the above-referenced Pole Occupancy Agreement (“Agreement”) that
Charter signed in March of 2003. As you may remember, Charter considered a
number of the Agreement’s rates, terms and conditions unreasonable. Charter was
particularly concerned about the myriad of fees contained in the Agreement,
including rental charges for risers. Charter nevertheless felt compelled to sign the
Agreement under threat of the no contract sanctions.! In light of the Oregon Public
Utility Commission’s recent January and May Orders declaring Central Lincoln
People Utility’s District’s (“‘Central Lincoln”) form Pole Occupancy Agreement

1 See letter dated January 6, 2003 to Jill Valenstein from Peter Gintner (threatening “failure to have
a written contract” sanctions if Charter failed to sign Central Lincoin’s pole attachment agreement);
see also letter dated February 13, 2003 to Jill Valenstein from Peter Gintner (stating “[t]o the extent
we have not made it clear, if we do not reach an agreement by roughly March 17, 2003, I will advise
my client to file with the Oregon PUC to begin the process of imposing sanctions on Charter
Communications.”). Such coercive tactics are against current PUC policies. See The Baitle for the
Utility Pole and the End-Use Customer, A PUC Staff Report, Attachment E, Pole Joint Use
Principles, P10-Improper Use of Sanctions (Dec. 15, 2003) (“A pole owner shall not apply pole
attachment sanctions to existing attachments for ‘no contract’ or ‘no permit’ to force a revised

contract on an existing occupant.”) (hereinafter “Staff White Paper”). When Charter decided to sign
the Agreement, there was no such express policy.

BERLIN BRUSSE1S LONDON PARIS BUDAPEST PRAGUE WARSAW MOSCOW BENING TOKYO
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Mr. Peter Gintner
June 10, 2005
Page 20f 5

unlawful? and establishing a just and reasonable one in its place,® Charter requests
that the parties immediately commence good faith negotiations to enter into a
replacement pole agreement based on the Commission-approved contract. Charter
also requests that Central Lincoln refund Charter for rental and application fee
over-charges that have been declared unreasonable, as set forth in detail below.

Establishment Of Just And Reasonable Agreement

Charter’s request to negotiate a new pole attachment agreement based on the
one established by the Commission, should come as no surprise to Central Lincoln.
Indeed, at the time Charter was forced to sign Central Lincoln’s Agreement (by

" Central Lincoln’s arbitrary and unreasonable deadline), Charter requested that
Central Lincoln include a provision stating that it would modify the agreement in
accordance with Oregon law, in the event any subsequent Commission decisions
rendered certain of Central Lincoln’s positions unlawful.4 Although Central Lincoln
failed to accede to that request, you indicated that you saw “no reason why we
would insist on contract provisions not consistent with Oregon law.”® Likewise,
pursuant to Charter’s objections to Central Lincoln’s extremely one-sided indemnity
clause, Central Lincoln added a Most Favored Nations clause. That clause provides
that “[iJn the event District contracts with one of District’s other Licensees for a
more beneficial (to Licensee) indemnification provision, District agrees to give
Licensee the option to enter into the same or similar indemnification provisions.”®

Even if Central Lincoln disagrees that the parties intended to revise the
Agreement pursuant to any applicable Commission decisions, Charter believes that
the rates, terms and conditions of the Agreement are no longer enforceable as a
matter of law. First, the Agreement is governed by Oregon law and the Oregon
Commission has ruled that the rates, terms and conditions of the same agreement
are unjust and unreasonable. Second, as the Commission acknowledged, the federal
pole attachment statute requires non-discriminatory access to essential pole
facilities.” Now that the Commission has established a just and reasonable

2 Central Lincoln People’s Utility District v. Verizon Northwest, Inc., UM 1087, Order No. 05-042
(Jan. 19, 2005) (hereinafter “January Order”).

3 Central Lincolﬁ People’s Utility District v. Verizon Northwest, Inc., UM 1087, Order No. 05-583
(May 16, 2005) (hereinafter “May Order”).

4 See e-mail dated February 26, 2003 from Jill Valenstein to Peter Gintner, cc: to Mike Wilson.

5 See e-mail dated February 26, 2003 from Peter Gintner to Jill Valenstein, cc: to Mike Wilson.

¢ Agreement, Section 7.8.

7 See, e.g., January Order at p. 6.
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Mr. Peter Gintner o
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agreement between Central Lincoln and Verizon, Charter believes it is entitled to
the same rates, terms and conditions.8 Last, any argument that this Agreement 1s
“presumed reasonable,” as contemplated under ORS § 757.285, was negated by

Central Lincoln’s threat to impose sanctions if Charter failed to sign the Agreement
by a date certain.

Refunds Of Overcharges

In December 2004, Charter advised Central Lincoln that 1t would seek
refunds in the event the Commission found Central Lincoln’s rental rate and fees
unjust and unreasonable.? Now that the Commission has determined the rental
rate that Central Lincoln lawfully may charge and established a standard for
application fees, Charter hereby requests that Central Lincoln refund Charter for
overpayments made since December 21, 2004 in the amount of $72,840.59.

Rental Over-Charges

Specifically, in May 2005, Charter paid Central Lincoln $123,340.53 following
receipt of ten separate invoices totaling $127,785.40.10 Charter paid $9.93 for each
legitimate attachment charged on the invoices. In its May Order, however, the
Commission ruled that the maximum allowable rental rate that Central Lincoln
may charge is $4.14 per foot of space.l Charter therefore seeks refunds for rental
overcharges in the amount of $ $71,917.59 (i.e., Charter paid for 12,421

attachments @ $9.93 = $123,340.53 minus 12,421 x $4.14 = $51,422.94 =
$71,9917.59).

~ Also, please note that Charter held back approximately five-thousand dollars
($5,000) of the invoiced rental amounts charged for anchors, risers, other

8 PUC Staff concurs. See Staff White Paper at Attachment E, Public Interest Principles (High
Priority)-Non-Discrimination and Preferential Treatment (“Pole owner rates, terms and conditions of

access shall be uniformly applied to telecommunications carriers and cable operators that have or
seek access.”).

9 See Letter dated December 21, 2004 to Denise Estep from Jill Valenstein, attached hereto.
Attached to Charter’s December letter are two additional letters, dated August 26, 2004 and October
5, 2004, respectively. In those letters, Charter sought justification for each of the rental and non-

rental fees on Central Lincoln’s revised Fee Schedule. Central Lincoln, however, never provided that
justification.

10 These 10 invoice numbers are: 2094RI; 2095R1; 2096Rl; 2105RI; 2072RI1; 2106RI; 2119RI; 2118R1;.
2185R1 and 2251R1.

11 Jd. at Appendix A.
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attachments in unusable space and for “Joint Pole No Attachments.” Charter does
not believe that Central Lincoln may legally charge rent for these items. For
example, the Commission ruled that pole owners only may charge rent based on the
amount of usable space used by the attachment.!? The Commission further held
that the “minimum space for a single attachment point (i.e., bolt) on a pole is one
foot, but if there is more than one attachment point (i.e., bolt) on a pole, the rental
rate should be calculated based on the actual space used.1® Consequently, Central
Lincoln may not charge additional rent for risers, other equipment in unusable
space, and, certainly not for attachments that do not exist. The Commission also
“rejected” Central Lincoln’s “proposed change seeking additional rent for ... guys

attached to its anchors” because guys are not pole attachments under the Oregon
pole statute.14

Application Fees:

As you know, the Commission ruled that “to the extent . . . application fees do
not relate to ‘special inspections or preconstruction, make ready, change out, and
rearrangement work,” application fees may not be recovered, and the administrative
charges related to processing new attachments should be allocated with the
carrying charge.”15 Although Charter repeatedly requested that Central Lincoln
justify its application fees and demonstrate that those costs were not otherwise
recovered (or required to be recovered) in the rental rate, Central Lincoln failed to
do s0.16 For these reasons, Charter disputes each of the application fees charged on
the ten invoices and withheld those amounts from its May payment. Charter will
continue to object to any application fees unless Central Lincoln can demonstrate
that its application fees cover the costs of actual work related to necessary special
inspections, preconstruction surveys or make ready work, as required by the
Commission. Please note, however, that Charter paid $923 for application fees
assessed since its December 21 letter, for which it now seeks a refund.

12 January Order at p. 15.
13 Id.

14 May Order at p. 7.

15 January Order at p. 15.

16 See, e.g., December 2004 letter.
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Conclusion

In its May Order, the Commission adopted the Federal Communications
Commission’s approach to terminating unjust and unreasonable rates, terms and
conditions and substituting just and reasonable provisions.}” Rather than pursue a
replacement agreement through a contested case, however, Charter believes it
would be preferable, from both parties’ perspectives, to engage in good faith
negotiations as soon as possible. Pending execution of a new agreement, Charter
expects that Central Lincoln will operate in accordance with the Commission’s

Orders rather than continue to impose specific rates, terms and conditions that
have been ruled unjust and unreasonable. '

Please contact me no later than June 22, 2005 to discuss transitioning to a
replacement pole attachment agreement. Also, please remit a refund check in the
" amount of $72,840.59 to: David Torrey, Charter Communications, Accounting
Department, 521 NE 136th Avenue, Vancouver, WA 98684. Charter reserves its
rights to pursue any and all available remedies if Central Lincoln fails to contact

Charter to discuss a new agreement by the date set forth above or pay the refund
within 45 days of the date of this letter.

In the meantime, please do not hesitate to contact me if you have any

questions. Please note that I am with a new law firm. I look forward to hearing
from you.

Sincerely,

1

Jill*Valenstein
Associate

Enclosures

cc: Frank Antonovich, VP/GM Northwest KMA

Matt McGinnity, Director of Technical Operations
Northwest KMA

Gary Lee, Utilities Coordinator, Northwest KMA
Shannon Dunham, Esq.

17 See May Order at pp. 2-3.
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Macpnerson, Gintner, Gordon « Diaz
LAWYERS

423 North Coast Highway
P.O. Box 1270
Newport, Oregon 97365
(541) 265-8881 (800) 829-8881
FAX (541) 265-3571

email: gintner@mggdlaw.com

Peter Gintner
Also admitted in Alaska

June 24, 2005

Ms. Jill Valenstein

Hogan & Hartson LLP
Columbia Square

555 Thirteenth Street NW
Washington, DC  20004-1109

Re: Central Lincoln PUD-Charter

Dear Jill:

Thank you for your letter of June 10, 2005. As you know, the Oregon Public Utility
Commission is in the process of adopting new administrative rules regarding pole attachment
contracts, dispute resolution, safety, and whatever else that is required to effectively administer
pole contacts. To say that the current regulatory scheme is a failure would be a mild
understatement. If you recall, I prefaced all of our discussions with the understanding that things
would change. Although Central Lincoln did not agree with parts of the regulatory scheme, we
all were grappling with administering the law as best we could. Given the liabilities that can
‘attach to electric utilities, this was a prudent course.

The PUC order containing the default agreement between Central Lincoln and Verizon is of no
value io Charter. I am not at all surprised that you would wish it to be otherwise. Within
months, whatever it is you have gleaned from the current regulatory scheme will be changed.
Frankly, Central Lincoln and Verizon are currently operating under their 1987 agreement. If you
would like to explore the possibilities of having Charter enter into a similar agreement to the-
1987 Central Lincoln PUD/Verizon agreement, I am authorized to explore those options with
you. However, whatever we work out will be good for merely the time until the law changes. I
would suggest that we exert our efforts in making sure that the new, improved regulatory scheme
works for all parties. Although Central Lincoln is more than willing to discuss the current
agreément, it would seem premature to finalize anything. '

As for your demand for a refund: it is hereby rejected. My client will be enforcing the current
agreement between us to the fullest extent of the law. To that end, I hereby make demand on
Charter Communications for $4,997.87 for unpaid rent. If some satisfactory arrangement is not



Ms. Jill Valenstein
June 24, 2005
Page 2

made for payment of these amounts, I will file a claim in Lincoln County Circuit Court under
ORS 20.080 for the full amount, plus attorney fees. Due to the current outstanding amounts,
Central Lincoln will require a prior payment for all the fees necessary to process a roughly 1,500-
pole project that Charter desires to complete this summer. If Charter is amenable to this I will
contact you with the details of the amounts necessary to proceed with the project. My
understanding is that the amounts necessary are in the $20,000 range.

In response to another point in your letter, Charter is a “most favored nation,” amongst all
contracted attachers to Central Lincoln’s poles. My assertion may be subjective and, therefore, I
am more than willing to recommend to my client that Charter be offered the same or similar
terms and conditions of the 1987 agreement between Verizon and Central Lincoln. There are no
other agreements that Central Lincoln has with any othet party. Ihave fo idea what facts you
use in order for you to make the assertion that Charter has somehow been left out. It is almost a
certainty that we all will be affected by the proposed PUC regulations. I see no reason why
Charter and Central Lincoln cannot be active participants in that process in order to make a more
workable regulatory scheme for all of us.

So, in summary, your claim of refund is rejected. Central Lincoln makes demand upon you for
unpaid amounts equaling roughly $5,000. In order to proceed with a roughly 1,500-pole project,
Charter will be required to give Central Lincoln the amount specified by the PUD staff. Itismy
understanding that this amount is roughly $20,000.

Nothing I read in your letter repudiates our current agreement. That is probably, more than
likely, a good thing. My client is more than willing to enter into negotiations and discuss terms
on a go forward basis. Given the flux that the current regulatory scheme is in, it may be prudent
to schedule any negotiations for several months down the road. 1 will leave that part up to you.
As for the monetary amounts specified above, the current contract is clear and will be enforced
according to law. It is my opinion that Charter currently is a “most favored nation” as to the
agreements Central Lincoln currently has with pole attachers. If you would like a copy of the

current agreement Central Lincoln has with Verizon, I believe I can arrange for that to be sent to
you.

Sincerely,

Peter Gintner

PG:dmp
cc: Paul Davies
Mike Wilson
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From: Estep, Denise [mailto:DEstep@cencoast.com]

Sent: Tuesday, November 22, 2005 8:52 AM

To: Kalnins, Peter

Cc: Wilson, Mike; Beckham, Donna; Perkins, Jack; Grove, Randy; Myres, Brad; Beaubien, Mark
Subject: RE: PA #'s for Yachats

Pete:

Thank you for your inquiry regarding Charter’s unauthorized attachments on CLPUD poles located in the rebuild
project. | have discussed your concern with Mike Wilson and we have agreed that Central Lincoln’s position
regarding Charter’s payment of application fees (or a written agreement for same) remains unchanged and
therefore Charter is not authorized to transfer any attachments to the new poles that do not have a valid permit
on file. Until such time that Charter has fulfilled its contractual obligation for payment of all permit application
fees, unauthorized attachments are considered a violation and subject to sanction. Beginning next week, Central
Lincoln will begin assessing these fees for all such attachments.

I hope this answers your question regarding these transfers. If you should have any additional questions, please
feel free to contact either myself or Mike Wilson.

Sincerely,

Denise Estep

Joint Pole Administrator
Central Lincoln PUD

From: Kalnins, Peter [mailto:PKalnins@chartercom.com]
Sent: Tuesday, November 22, 2005 7:11 AM

To: Estep, Denise

Cc: Beaubien, Mark

Subject: RE: PA #'s for Yachats

i am just wondering how we can complete our transfers that require PA's to be submitted when we have already
submitted the PA's through our rebuild project which Charter is being told they are being held. So does that mean
our transfers are being held also?

| would like to just complete our work and get off the old pole line. Is there any way without resubmitting new PA's
for just these transfers to get the transfer poles approved or would we need to submit additional PA's on top of the
ones we have already submitted to get these transfers done?

Thank you

11/30/2005



Pete Kalnins

Technical Supervisor
Newport Or.

Cell 1-541-921-4050

Office 1-541-265-9230 Ext-109

From: Beckham, Donna [mailto:DonnaB@cencoast.com]
Sent: Monday, November 14, 2005 1:59 PM

To: Kalnins, Peter

Subject: PA #'s for Yachats

Pete,

Page 2 of 3

I have checked w/Denise and have verified that the PA's for Yachats are being held pending an
agreement to pay the application fees and notification of who will be doing the pole loading, etc.

If you have any questions, please call Denise at 541 574 2011 or Mike Wilson at 541 574 2065.

Thanks,

Donna Beckham

Central Lincoln PUD
Engineering Assistant
(541) 574-2125
dbeckham@cencoast.com

E-MAIL CONFIDENTIALITY NOTICE:

The contents of this e-mail message and

any attachments are intended solely for the
addressee(s) and may contain confidential
and/or legally privileged information. If you
are not the intended recipient of this message
or if this message has been addressed to you
in error, please immediately alert the sender
by reply e-mail and then delete this message
and any attachments. If you are not the
intended recipient, you are notified that

any use, dissemination, distribution, copying,
or storage of this message or any attachment
is strictly prohibited.

11/30/2005



BEFORE THE OREGON PUBLIC UTILITIES COMMISSION

CHARTER COMMUNICATIONS HOLDING
COMPANY, LLC
Claimant,

VS. Docket No.

CENTRAL LINCOLN PEOPLE’S UTILITY
DISTRICT,

Respondent.

N’ N N N v Nt Nt N N N Nt e s’

DECLARATION OF GARY LEE

I, Gary Lee, declare as follows:

1. Tam currently employed as the Utility Coordinator for Charter Communications. I have
held that position for approximately 4 years. As a result of my duties and responsibilities
in my current position, I am personally familiar with the facts described herein, and also
with the pole attachment-related relationship between Charter and Central Lincoln
People’s Utility District (“Central Lincoln”).

2. Prior to my current position at Charter, I have been employed by cable operators in
various areas around the county in cable television plant and operations since 1981.

3. Isubmit this declaration in support of Charter’s Motion For Emergency Interim Relief in
the above-captioned matter.

4. Coaxial cable and fiber optic cable lines are not directly attached to utiﬁty poles. Rather,

a steel “strand” line is attached to the poles, and the fiber optic or coaxial cable lines are



10.

11.

12.

then lashed to the strand. If the strand strength is compromised, the attached lines may
fall.

Charter currently has two pole-related projects that it seeks to complete involving Central
Lincoln-owned poles. One involves 186 poles from Yaquina Heights to Ona Curves, and
the other project involves 1,482 poles in the Yachats area.

In order to undertake the Yachats area wbrk, Charter has submitted 254 applications to
Central Lincoln between June 1, 2005 and November 4, 2005.

Due to environmental conditions in the Yachats area, the strand that is holding Charter’s
lines has become prematurely corroded and weakened. Left unattended, the strand will
fail and break, which in turn would cause Charter’s coaxial cable and fiber optic lines to
fall, potentially harming someone.

Replacing the strand in the Yachats area is a pressing safety issue.

The strand in the Yachats area had already failed in at least 29 locations, and due to wind
storms along the coast in the past week, lines have come down six times recently.

Charter is prepared to perform the work necessary to undertake the Yachats area project,
and is williﬁg to work with Central Lincoln on the logistical issues involved in processing
this fairly large project in a prompt fashion, including but not limited to paying for third
party contractors to undertake make ready work for Central Lincoln, if it is unable to
process the load in a timely fashion. However, at this point, Central Lincoln simply
refuses to grant the permits.

Central Lincoln’s unjustified position may be threatening public safety

For the Yaquina Heights to Ona Curves project, Charter has submitted 72 new permits in

2005. The Ona Curves project attachments are necessary for Charter to complete an
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14.

15.

16.

upgrade of its cable television system serving the area. The construction work to be done
by Charter in the Ona Curves area will involve overlashing of fiber optic lines to existing
Charter facilities. Overlashing of facilities does not involve a new attachment to the pole.
Rather, consistent with long-standing industry standards and safe engineering practices,
cable operators overlash new fiber to the existing lines, rather than completely removing
the existing lines and lashing the new fiber or coax to the strand. In the Ona Curves
project, Charter would be attaching a 108-count fiber bundle that is 5/8 inch in diameter.
Because there is no new attachment to the pole, and because it is consistent with safety
standards, it is not reasonable or, in my experience over 25 years in various states,
consistent with industry practice to require new permits for overlashing.

In June 2005, Central Lincoln installed approximately 17 new poles along Highway 101
in South Beach, Oregon and transferred its lines to the new poles. The new poles were
for the most part approximately 10 feet, but in some cases as many as 40 feet, from the 17
corresponding existing poles. Other entities who were attached to the original poles have
also been permitted to transfer their facilities to the new poles. The pole change was
entirely for the benefit of Central Lincoln. Charter did not request the pole change or any
work that lead to the pole change. Charter had fully authorized, permitted attachments to
the existing poles.

Central Lincoln has refused to allow Charter to transfer its facilities from the existing
poles to the new poles unless and until Charter accedes to Central Lincoln’s fee demands.
In addition, Central Lincoln has required Charter to file new pole permit applications for

the new poles, and seeks to impose application fees for those permits, as well as the costs



17.

of transferring the facilities. Yet, the pole change was initiated by and for the benefit of
Central Lincoln.

While it is my understanding that Charter is not required to apply for or obtain a new
permit in order to transfer existing facilities to new poles in the event of pole changes
initiated by Central Lincoln, nonetheless, between June 22 and June 29, 2005, Charter
submitted 17 permit applications for approval to move its facilities to the new poles along
Highway 101 in South Beach. Specifically, Central Lincoln had created 17 “transfer
tickets” using the NJUNSs system informing Charter that it must transfer its facilities to
the new poles. Charter has responded by submitting “PA” and “PT” tickets containing
load information required by Central Lincoln. Yet, Central Lincoln has not approved or
otherwise processed the 17 applications related to the transfer and therefore Charter has

not moved its facilities.



I swear under penalty of perjury that the foregoing is true and correct to the best of my

knowledge.

Gary LeeV

January i, 2006



BEFORE THE OREGON PUBLIC UTILITIES COMMISSION

- CHARTER COMMUNICATIONS HOLDING
COMPANY, LLC
Claimant,

V&, Docket No.

' CENTRAL LINCOLN PEOPLE’S UTILITY
DISTRICT,

Respondent.

R N N N N N N

DECLARATION OF FRANK D. ANTONOVICH

L, Frank D. Antonovich , declare as follows:

1. Tam currently employed as the Vice President/General Manager Northwest KMA for
Charter Communications. I have held that position for approximately 2 years. Asa
result of my duties and responsibilities in my current position, I am personally familiar
with the facts described herein, and also with the pole attachment-related relationship
between Charter and Central Lincoln People’s Utility District (“Central Lincoln™).

2. Isubmit this declaration in support of Charter’s Motion For Emergency Interim Relief in
the above-captioned matter.

3. Charter, through its predecessors, has been attached to Central Lincoln’s poles since at

least as early as 1985. Yet, by letter dated December 26, 2001, Central Lincoln notified
Charter that as of June 30, 2002, Central Lincoh_l would terminate the then-existing
“General Agreement For Joint Use Of Poles” that governed Charter’s attachment to

Central Lincoln’s poles. On June 27, 2002, Central Lincoln presented Charter with a new



“Pole Occupancy License Agreement” (“June 27, 2002 Draft”) and requested Charter’s
signature. Charter did not sign the June 27, 2002 Draft.

After Central Lincoln presented Charter with the June 27, 2002 Draft, Charter and
Central Lincoln engaged in several rounds of discussions regarding the terms of the
proposed agreement, with Charter submitting to Central Lincoln various proposed
changes to the draft agreement.

While between June 27, 2002 and January 2003, Charter and Central Lincoln were able
to compromise on some issues, critical, fundamental issues remained in dispute. In
particular, Charter specifically objected to Central Lincoln’s annual rental charges,
Central Lincoln’s insistence on unreasonable provisions govering attachments for
service drops, including but not limited to such matters as load studies and application
fees, and Central Lincoln’s insistence on language allowing it to draw from a bond even
* if Charter contested that the funds were due.

. As the correspondence from the time demonstrates, Charter had no choice, however, but
‘to ultimately accept Central Lincoln’s demands. Central Lincoln used its unequal
bargaining power and threat of artificially created sanctions to force Charter to sign. In
particular, Central Lincoln made clear that if Charter did not sign the new agreement,
Central Lincoln would impose sanctions on Charter on the theory that every one of the
approximately 13,500 Central Lincoln poles to which Charter was attached was now
“unauthdriz’ed” because Charter had no agreement to maintain those attachments. Of
course, Charter had an agreement before Central Lincoln unilaterally terminated it. But
nonetheless, the potential exposure of approximately $6.75 million was too great a risk.

As our attorney’s March 17, 2003 cover letter explained, with such leverage being



applied, Charter had no choice but to sign the agreement containing the terms insisted
upon by Central Lincoln.

On March 17, 2003, the deadline established in Central Lincoln’s letter, Charter
submitted to Central Lincoln a signed copy of the new Agreement. As I explained above,
Charter signed the Agreement under protest and sent a letter with the document
explaining that it was signing under protest.

Charter and Central Lincoln have subsequently encountered additional problems,

In 2004, Central Lincoln sent Charter a new schedule of fees and attachment rentals.
Charter objected to the rates and fees, and corresponded with Central Lincoln about the
fee schedule. Nonetheless, Central Lincoln sent Charter invoices dated February 8, 2005,

seeking rental payments at a rate of $9.93 per attachment. The total payment imposed by

" the invoices for “Joint Pole Attachment Points” and “Joint Pole Non Inv” attachments —

10.

11.

as opposed to the myriad other attachment rentals identified in Central Lincoln’s fee
schedule — was $127,785.40.

In May 2005, Charter paid Central Lincoln $123,340.53 for 12,421 “Joint Pole
Attachment Points” and “Joint Pole Non Inv” attachments at a rate of $9.93. However,
Charter refused to pay the $4,997.87 invoiced by Central Lincoln for anchors, risers,
equipment in ground space, and “Joint Pole No Attachments.”

Subsequently, after the Oregon Commission issued its decisions in the Central Lincoln v.
Verizon, Docket UM 1087, litigation, Charter communicated to Central Lincoln its desire
to negotiate a new pole attachment agreement with terms consistent with those held by
the Commission in the Central Lincoln case. In addition, Charter requested that Central

Lincoln refund the overcharged annual rentals.



12. Central Lincoln has refused to negotiate with Charter a new pole attachment agreement
containing just and reasonable terms and conditions consistent with the Commission’s
holdings in UM 1087. Central Lincoln has also refused to refund Charter the annual
rental overcharge, and has demanded that Charter pay the $4,997.87 withheld for rental
on anchors, risers, other types of attachments in unusable space, and “Joint Pole No
Attachments.” Indeed, by letter dated June 24, 2005, Central Lincoln informed Charter
that Central Lincoln will not process any permits submitted by Charter unless Charter
pays — in advance — all the application fees relating to Charter’s then-pending permit
applications.

13. After June 24, 2005, Central Lincoln has subsequently continued to refuse to process any
permit application or allow Charter to perform any work on its facilities attached to
Central Lincoln poles unless and until Charter succumbs to Ceritral Lincoln’s monetary
demands.

14. Among the work that Central Lincoln will not permit Charter to perform is strand
replacement in the Yachats, Oregon area, where the underlying strand supporting
Charter’s lines has prematurely degraded. Because Central Lincoln will not allow
Charter to correct the strand issues in Yachats, Charter’s customers have lost cable
service (and more will do so absent corrective measures). Loss of service is a significant

issue with cable television subscribers. Moreover, in the area served by these lines

Charter faces substantial competition from satellite video services (also known as DBS or
Direct Broadcast Satellite), such as DirectTV. Thus, additional service interruptions will

harm Charter’s reputation with its subscribers.



15. Charter cannot reasonably calculate the monetary harm that it suffers from the loss of

consumer confidence, reputation, and goodwill.

I swear under penalty of perjury that the foregoing is true and correct to the best of my

knowledge.
%mh

January 5, 2006
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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

CHARTER COMMUNICATIONS
HOLDING COMPANY, LLC, FALCON Case No.
TELECABLE, L.P., FALCON CABLE
SYSTEMS COMPANY II, L.P., AND
FALCON COMMUNITY VENTURES I,
L.P.

Complainants,
V.

CENTRAL LINCOLN PEOPLE’S UTILITY
DISTRICT,

Defendant.

CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the following pleadings

o Complaint of Charter Communications Holding Company, LLC, et al. (“Charter”)
against Central Lincoln People’s Utility District (“CLPUD”), and accompanying exhibits
1 through 5.

e Charter’s Motion For Emergency Interim Relief, accompanying exhibits 1 through 14,
and Declarations of Frank Antonovich and Gary Lee in support of Charter’s Motion.

e Motion for Admission Pro Hac Vice, and accompanying Declaration of T. Scott
Thompson in support.

were served via e-mail transmission, and by FedEx in sealed envelopes upon the following:

Page 1 - MOTION FOR PRO HAC VICE ADMISSION

MILLER NASH LLp
ATTORNEYS AT LAW
TELEPHONE (206) 622-8484
4400 TWO UNION SQUARE
601 UNION STREET, SEATTLE, WASHINGTON 98101-2352
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Paul Davies

General Manager

Central Lincoln People’s Utility District
2129 N. Coast Hwy

Newport, OR 97365

Peter Gintner

Macpherson, Gintner, Gordon & Diaz
423 North Coast Highway

P.O. Box 1270

Newport, OR 97365

Dated this 6th day of January, 2006, at Washington, D.C./_

Ny

T. Scott Thompson
Counsel for Charter

Page 2 - MOTION FOR PRO HAC VICE ADMISSION

MILLER NASH LLP
ATTORNEYS AT LAW
TELEPHONE (206) 622-8484
4400 TWO UNION SQUARE
601 UNION STREET, SEATTLE, WASHINGTON 981012352



