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Public Utility Commission of Oregon
550 Capitol Street N.E., Suite 215
Salem, Oregon 97208-2148

Re: UM 1232: Supplemental Authority and Request to Supplement Record
Dear Filing Center:

Complainants in the above-referenced docket submit this letter in response to Qwest
Corporation’s Reply to Complainants Response to Qwest’s Motion to Dismiss the Complainants’
Amended Complaint (“Qwest’s Reply”), filed February 24, 2006. In that reply, Qwest relies on
two orders to support its assertion that the Commission has repeatedly held that it does not have
the authority to award reparations based on unreasonable or unjustly discriminatory rates or
overcharges. Qwest Reply at 3, (citing Order No. 02-227 in Docket No. UM 989 and Order No.
03-629 in Docket No. UM 1074).! The Marion County Circuit Court reversed and remanded
both of the decisions cited by Qwest. Enclosed as supplemental authority in support of
Complainants® Amended Complaint are copies of the Marion County Circuit Court orders
reversing these decisions. Utility Reform Project et al. v. Public Utility Commission of Oregon
and Portland General Electric, Circ. Ct. No. 02C14884, Judgment, January 28, 2004 (reversing
Order No. 02-227); Utility reform Project v. Public Utility Commission of Oregon and Portland
General Electric, Circ. Ct. No. 03C21227, Opinion Letter, June 4,2004. In both decisions, the
Circuit Court finds that the Commission has the authority to issue refunds of unlawful rates and
questions the applicability of the filed rate doctrine in Oregon.

In addition, Qwest raises several new factual arguments to support its claim that the
Complainants knew or should of known of the basis for any cause of action on or around March
2002. Qwest Reply at 4-5. Complainants respectfully request that the Commission not consider
these factual arguments. F irst, it is clear that the question of when the Complainants knew or

' Qwest also cites to Order No. 03-629 to support its arguments regarding the applicability of the filed rate doctrine.
Qwest Reply at 12,
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should have known of the bases for their causes of actions is a question of fact that is not
appropriately determined without development of the factual record. Second, it is inappropriate
for the Commission to consider issues raised for the first time in a reply brief because the
Complainants are not given the opportunity to respond.

Should the Commission determine that it is appropriate to consider the factual allegations raised
in Qwest’s Reply, Complainants request permission to respond to these factual allegations
through the submission of a supplemental reply brief and/or affidavits.

Please contact me if you have any questions. Thank you for your consideration of these matters.
Very truly yours,
Davis Wright Tremaine LLP
ah K. Wallace
SKW:jb

cc: Service List
Dan Foley
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IN THE CIRCUIT COURT OF THE STASPE‘ OF OREGON
FOFi THE COUNTY OF MARION

UTILITY REFORM anecr, . ' _ }\l_‘u. :&%4&34
LLOYD K MIARBET, and LINDA K. WILLIAMS, P :
JUDGMENT !’-m?...
Plaintifiz,

-t
DREGON PUBLIC UTILITY COMMISSIDN,
Dafendanb aingd
FDH]‘LAND GENERAL ELECT RIG GO

Intervenur. .

This marter is a lawsult filed undar ORS 788, 580 to chellenge Grder No.
02-237 ot the Uragon Publie Urility Commissisn {DPUC), which was the fi nal_
order culminating QRUC Dosket No. UM 588, '

The tause was briefad and wag orally argued 1o the Hon. Paul J. Liiscomb
of July 23, 200%, The Court issued an Qpinion znd Ordar, dated November 7,
2003. The matter being fully adjudnca:ed as to all issues and all parties, it i 5
hereby

ADJUDGED that OPUC Order No, 02.227 Is unlawful, that the rates
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approved in OPUC Order No, 02-227 Ere naither Just nor reasonable, and that
the order is remanded 10 the Oregon Public Utlliry Carnmission for further
Proceadings consistent with the Opinion and Order of this Court,

IT IS 50 ADJUDGED,

Dated this By of m'_% Q:»;b - o

Frapared by - _ N
Daniel Me=k

Artornay

10948 SW. 4th Avenua

Fortlang, Qregon 87218

den@meek.net

For Plaingffs
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- IN'THE CIRCUIT COURT OF THE STATE OF OREGON
FORTHE COUNTY QF MARION

UTILITY REFORM PROJECT, LLOYD K.
MARBET, AND LINDA K WILLIAMS,

Plaintiffs,

Case No. 02014834

OPINION AND ORDER

vﬁ

ORBGON PUBLIC UTILITY COMMISSION,

Defimdant,
angd
PORTLAND GENERAL ELECTRIC CO., )
Tntarvener.

t” bl el Tt Nt St Nt Vs Nl S St Yo St gy Vg Nt

Plaintiffs bring their complaint under ORS 756,580 to challengs OFUC Order No, 02-
227. OFUC Ordar No. 02-0227 followed and adopted settlement agreements between PGE and
the Citizens" Utility Board snd the Commission staff. Under the terms of that Order, PGE was
allowed m eliminata the Trojen Nuclear Plant from its balanos sheet immediatcly and to adjust
2ud iffset vaziows aceounting charges and regulatory Habilities associated with Trojeo. The
Commission determined that the pelflement agrecments wiae “fust and reasomable™ and provided
2t baneflt 1o the ratepayers. Plaintiffs seelt io have this Court raviaw and reyerse the
Caommigalon's orday, '

Plaintills allege, in gart, that rates adopted by OPUC Order No. 02-227 axe inceneistont
With this Court’s prior decision, sud that of the Conzt of Appeals, which hield that PGE could not
Tecover any rhun ot ifs Trojan investment s part of its rate strocfure efter the Trojan Nucleay



f . '

Plant wes faken aff line. See Citizens' Utility Board v. OPUC, 154 Ox App. 702, 963 F2d 744
(1998), o dismissed, 335 Or 01, 58 P3d £32 (2007, |

Bsseptiplly, Pefiionsrs cotmplain thet the new rafes fiil to account for the amounts
ratepayers have already paid to PGE for return. on Trojan inveshment sines Novermber 5, 1992,
and singe the effective date of OPUC Order No. 954322, They also cogtend that the
Commission’s crder “unlzwfully concindes fhat ratepayers cannot obtain relisf from past
unlawfol charges,” Petitioners seek an urder fom this Court requiring the Oregon Public Utility
Commission to set aside and modify these ualawful charzes and by order appropriate refimds to
reiepayers. PlaiahF dlen challange several ather aspents of the settlements approved by the
chellenged OPUC order.

Defendants, in wrn, svgne thar the 8o called “Hled rave dogtrine™ prevenis the Oregon
Public THility Commiission from considering past improperly caleulsted refes when sefting new
rates, and vhat the ehallenged ratu order adopting the ssttlements fully comports with Oregon law
in every other respect as well.

PQE and OFUC clie MePherson v. Pacific Power & Light, 207 Or 433, 296 P24 932
{1956) for the propasition that Oregon hes sdopted the filed rats doerdne, The Plafutiffs in
MePherson susd 2 willity for 2 refimd of the eollzction of un allagedly unlawful surchimge. 7d. at
445-46. The Court hald that the only question befure it was whether the chatges were In excess
of the Jawlully established rates, Jd. at 453,

Notably, the MePhersen Cowrt did not address the Commission's anthority upon romand
afiter judicial review overtuming the rates previmsly approved by the Commdgsion. And
McPherson cerizinly does not state thet the Commissiog hus 1o authority to consider past -
problems in ssning new tates after the old rates are ayeriuzaed on appedl, Acoardingly,
McPherson itself offers littls soppore for defondanrs” position in this case, and certainly it is not
controlling hera,!

t Recencly, without deciding whether the filed-rate
doctrine would otherwise apply, the Oxegon Couxt of Appeals
eoncluded that the “filed-rate dootrine ‘bars oaly an action that
saeks to vary ths temms of ag @oplicable variff.” Adamson v.
WorldCom Communioaticns, Ine., Or App . - B3d
(Oct, 22, 20D3) (slip op) (citing ATer V. Cemizal Orfice
Yelephone, 524 US 214, 223-23, 118 & Ct 1856, 141 &L ®d 24 222




The “filed rate dystrine” way Srst ertieulated i Keagh v. Chicago Narthwestern Railway
Co,, 360US 156, 43 § Ci 47, 67 L BA 183 (1822), In Keogh, 2 manufacturer susd avars!
ratiroads under the Antj-trist Act. The plaintiffalloged that the rajlroads jodned wgether to
eliminata vonmpetition sad set arbitrary and wnressomehle rates. 7. ot 160, The pleintiff had
previously challenged the mates in proceedings before e Interstate Commerce Commission, but
the Commission approved the wtcs. The Court found that the plaintifs hed no ceuge of action
under the Anti-trust Act haeepge the Commission hed already depidad that the rates were

masenable aod non discriminatory, Jd, at 16162

Untlike the present case, the Xeogh case did not involve a situztion fn which the
Commiszion or & Court in zeview of the Conmission®s devision had fiund fic rates to'be
unreaganable, Moreover, the Kengh Cotut specifically notad that “[f]fthe semspirasy bere
vomplained of had resulted in rates which the Cormmission found to be illegal because
wareasonsbly high or discriminatory, the full ammmt of the demezes gustained, wintever thoir
nature, would have been recoversble in such proceedings™ 2 at 162

PGE hoWever, also wites several other decisions in support of thoir proposition that the
rates wetablishod st the OFUC are the lawfil tates, nd can be the only lawfil rates, watil they are
superieded by the next rare sgheduls, For example, the Obio Suprenms Conet held thatao action
for rearifution based on unjust exmichmient lies t recaver the increase in rates charged by 4 publin
utility uader pn order of the Public Utilitics Cammission when such in order is subsequently
reversed by the Suprems Cotiet as unransonsble and unlavrful, Kere Indusivies, Inc, v. Cincimmai
& Suburban Zell Telephone Co., 141 NE2d 465 (Ohin 1987), That court noted a5 follows:

“[¥]he rates of 2 public utility in Okio 2= subject to 2
genera] statutory plan of regulation and collesticn; that any rates
set by the Public Utilities Commission ave the lawfal rates mntil
much time a5 they are set aside as being unreasgiigble and unlswisl
by the Suprame Conrty and that the Geneal Azscenbly, by
providing 2 method whereby such yates may be suspended unfal
final deteeminafion as to their reasonableasss or lawPilness by the

Supreme Court, has completaly sbrogated the common-law
remedy of restitution in such cases.™

(1838). Onece again, neither Adamson nor ATST rconcerned rates
found to bhe unlawful by a Court on review of a Cemmission order.



14 at 469, Similarly, the Alabama Sugreme Court held thar the Inwer Cowrt did not etx in :
refusing to order the niility o refind to the ratepayers the yudicially diseppraved portion of's rate
increase. State v. Alebama Public Service Commission, 307 Sa 2d 521, 5§26, 539-40 (Al 1975).

I reaching that conclusion both the Ohio and the Alabatms Courts fted and relied npea

the following passage ivom Mindel Brothers, Ing. v. Chieage Tunnel Termingl Co., 117 NE2d
T74, 77576 (TIL, 1954);

“The fondsmental isas in this vase is whether r rate which hag

bemm approved by the Commerce Commission afier 2 hearing ag to

its reasumEbleness can be termed an “excessive” rale for the

purpose of swarding reperations, We hold that it cennot, Gven

though the rate approved by the contnission hae subsequently heem
" sctasids upon fudicial ceview.”

In Mandel, the Court hieid that the commnn-Taw right 10 resover reparations fiw mreasanshis
charges by public utilifies had been superseded by statute and fzay Tatepayers were not entitled to
Teparations afier the reviewing Court st axide an arder hy the Commistinn sparovingan
increase in raiss. 12 Nuotably, however, Marde! bas sinss been sharply limited in irs application
EVER i3 its originating jurisdiction, See Indepoudant Voters of Minots v Minais Conmeres
Comumizsivn, 510 NE 2d 850 111, (1987).

In contyast, the Nevads Supreme Court held that obtaining » stay was not necessary for
oblaining e refond of monies inpropary paid 25 2 result of an vmlawful arder, Public Service
Comm 't v. Sauthwest Gas Corp., 662 P24 624, 627-30 (Nev, 1983), The North Cerpliny
Supreme Court also approved refmgds fom rarss estahlished by an wnlswhil order, Novth
Ceroling ex rel Wiilities Commission v. Conservation Council, 320 8B 24 679, G85-86 (N.C.
1984). That Conrt held that the urdering of refimds was not retractive rate-making, ond its
explangtion is logically compelling:

“[Rietroastive rate making voours when, . . _ the utility is required
tureﬁmdmvenuuwﬂactadpmmtlmhathmbwﬁﬂlr -
wstoblished rates, for sush past use.’ . . The key phrase here §s
‘lawihislly eatablished rates A rate has not been Trwfully

estzbilished stmply because the Commission hag ordeyed it. Ftha



" S

Commiceion malkes an exror of law in. ito apdar from which thore is
a timely appeal the cares pur into effect by that arder have ot been
“lawtully egtablished® until the eppellate courta kave mede a finsl
ruling on the matter.” L at 685.

I sum, thous jurisdictions that have adopted sume form of the so-called fled rate
Goctrine are,.at best, divided on whether that doctrine prevems the Commission from allowing an
offset for past improperly caloulated rates in setting new tates following a jndicial reversal on
appeal? And, this Court is reluctant i emhrace any form of 2 new doctdne which wauld Tt
the effectivencss of the judicial reviow cxplicitly provided for by statute as au imtegral part of the
gverall regulatory sehems,

Moreaver, in the form urged by PGE and adopted by fhs OFUC, the filed rate doctrins
would, in practice, hacome 2 powerfisl prescriptinn which would immumize the utility from any
meaningfil judicial rovicw. Clearly at least & potesmial source of mischief, adoption of the fled
mate dociring in the form urged by RGE could well sncourage increasingly agpressive aad
pothaps even deceitful ufility rawe proposals. Once approved by the OFUC, the full fnangial
- benefit of all rates allected, no wmatter bow poorly warzated aud justificd, wonld be
permancntly Iocked in and would never become refardskle even when finally determined to be
unlewzul after years of sucoessive couct appeals. In short, Defendants” versian of the #led rame
donteing has xoore in keeping with the satitiv soenarios of Joseph Eieller’s Caich 22 and Lowis
Carrol’s Through the Laoking Glass thay with respunsitle wiility rare regulation,

PQE apparently findy some degres of cover for their rathery immodest proposal in ORS
757.225. However, that statutc provides Defeadants withy, at hest, a fimsy fig leafthar is exsily
penetrated by the light of legal analypis, Rather than purporting to place any limits on cither
Juificis] review of rats xaking decisions, or on the Comumission's own powers upon remand after
2 judicial reversal, that statute is specifically direoted to the regulated ntility alone:

2 For an escellent discussion wf +the incensisrtent
resolutlon of the isswes invelved in thege cases, and the wvarious
permutations and contradietpry applisations of the filed rate
docteine in other Jurisdiceions, see Rrieger, The Gkost of
Regqulation Past: Currest Applications of the Rule Against

Retrocactive Ratke Making in Public il
Ill. T, Rev. 583. 7 1&y Frocesaiags, : .
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“Na publie uiility shalf charpe, demand, collect or receive n
gvearer or legss compengation for any service performed by it within
the state, or for any sevies in comection, therewith, than is
Specified in printed rate sebednles as may et the time be in fome,
or demrand, collegy, or receive sy rioe oot specified in such
sohedale. The rates named therein are the Iawful rates until they
aze chanped as provided in ORS 757.210 10 757.220."

ORS 757.225 {emplhasis edded). Plainly, the statute cited by PGE only provides that the utility
cammot deviste fom the printed mue schedules. Tt does not purpost 1o hemper elther the Courts or
the Coramigsion in the falfillment of their own statutery dutizs. Notbly, neither ORS 756,554
not 756.598, whieh provids for Judieial review of Cornmission zats making orders, inchide the
restrictions urged by PGE3

PGE also atguws that the optional stzy remedy provided in ORS 756.590 estblighes the
exclusive remedy for preveating unlawfil and yarsasonabls rates foom becoming permanenily
untoochable, The ehort answer 1o that assertion is that no such legislative intent is etpreed in
that atafute, and there is no dissemable legislative policy or purposz which wouls suppart the
inerpretarion of any diserationary stay provision as the exchusive methed for preventing
invoparable ham, :

‘Thevefore, this Court concludes thar the Commission ereed i applying the so-called fled
tata doctrine to prechude mbe reliefto rpoover past unlawitl charges, 2ud that, 25 2 direqt Tesult,
1he rates approved in QPUC Order No. 02.227 are neither just nor ressansble. As part of the
adjustment of offsctting charges md tabilitics related o the Trojen writeaff, PGE should have
been required to accomt: for all refinds due to mite payers for these mlawiilly sollceied rates as
B maticr of law. And since this i3 Swictly a lega] issuz, ather than 2 fatual determination, no
speeial deference is due the Commissinner's contrary conclusion pn judicial teview.

Plaintiffs make several other clsims in their complain, but cach relates to comtested
fagtual conclusions regarding vakuation aad accounting issues involved in ealeulating the varions
offsetting provisions of FGE's setlement proposal. Frapkly, this Coort would be inelined to

3 8ee also oms 756.585 pravidi 1835
. Ny that Commission raved
rates wre only “prims ragle” lawinl and reasanable unatrﬁ et

aside on judicial review and not “conclus; "
reasonable as argued by PGI':- Plosively” lawiil s
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agres with Plaintiffs as to some of these additionn! cleims, particulady with sespect fo the
hangling of the FAS 109 amomnte and fhe fingl NEIL distribution. Cherging rabe payers for
purporicd incrcascs in PGE taxes withont requiring proof that those mxes were ever actually paid
Is cerminly questionhle. Siotilarly, no persnasive explanation was offered to justify the shift of
munch of the Snal NEIL insnrmee refinds from the rutz payers to PGE. Aud certeinly the fict
that some net henefit io still enjoyed by the tete payars even afier the Commmission’s agcomnis are
adjusted to PGE's benefit i nov # conmplers answer'ta Plaintife® chellenge fo the adjustment of
these accounts, Indsed, u complete roview of the net benefits flowing to PGE [llowing Trajan's
removel frm PGE's balavies Bheet in comparison to the net bevefits serming to the st puyats
would have; been more hefpful and persuzsive. However, in acoordance with the siastory
deferanies afforded to the factual conclusiens of the Commission, tris Court s stmply not
pernuticd to substinte its judgment for that of the Commission on fhose matiers whers the
evidencs i in conflict. ORS 756.598 (1). 8cz Morker Franspori, Zid, v. Maudis, 301 Or 727,
733, 723 P2d 914 (1985).

The challenged OPUC’s order, No, 02-227, is reversed and senmmded to the Commission
with direwtions to immediaiely revise and rednee the existing rate structure 5o a5 2o fully snd
promptly offsct end zecover all past impropery caionlared and inlawfilly collected rafes, or
ahemarively, v ander PGE to immediately issue refunds for the fall smount of ol excessive and
unlewyiul cherges collcoted by the utility for a zetm on its Trojan nvestment 25 previously
derermined to he improper by both this Court and the Court of Appeals.

Beeguse the Flaintiffa now bave provailed on the marits, there is i farther need in
consider their motion for an inferim stay, and that tmotion g denied &5 moot.

Dated this ____ dsy of November, 2005.

Hon. Paul I. Lipscomb
Pregiding Jodge

TOTEL P.B8



—_  CIRCUIT COURT OF OREGO.._.

THIRD JUDICIAL DISTRICT
MARICGN COUNTY GOURTHOUSE
100 HIGH STREET NE
F,0. BUX 12888
SALEM, OREGON 97308-060

bun A, Diclosy
Cirguil Cowut Jutge

1503
Fau:

) 373-2445
(53] 6RE- TR2E

June 4, 2004

Daniel Meek
Attorney at Law

'Buite 1000

10949 SW 4% Avenue
Poriland, OR 97219

Paul Graham

Stephanie Andrus _
Assistant Attorney Gepersl
1162 Court Street NE '
Salem, OR 97302

Steven Wilker
Altorney at Law

Syite 1600

88% SW Fifth Avenue
Portland, OR. 97204

Re:  Utility Reform Project v. Public Utility Commission of Oregon
Marion County Circuit Court Case No. 03C21227

Coutnsel:

This matter came o for oral argument on May 11, 2004, on the Oregon Public Utility
Conrmission’s (OPUC) Motion to Dismiss and the Intervenor’s (PGE) Motion to Dismiss, and
Plajntifis’ Responsc thereto. Plaintiff appeared by and through Linda ‘Willizms, and Daniel Meek,
of their aitornies, the. Public Utility Commission. appeared by and through Paul Greham and
Stephanie Andrus of the Attorney General’s Office, and Portland General Electtic Appeared by and
through Steven Wilker, of its attorneys. )

NATURE OF CASE

This is 2 challenge to orders of the OPUC dertying relief requested by Plajatiffe (March 7,
2003), including to (1) halt charges to rate payers for federal and state income tctes not actually paid,



Mr, Meslk, Mr, Graham, Ms. Andrus and Steven Wilker

Jumne 4, 2004

Clase Na, 03C21227

Page 2

and (2) recover for ratepayers, such frandulent and vnlawful charges since 1997, Jurisdiction is
clairoed pursvant to ORS 756.580(2)-

0] S OF THE PARTIES
Plamtiffs contend:
1. That the rates charged were based on frand anil were unjust and uwpreasoneble

between 1997 and 2001,

‘That the findings and conclusions of law by the Commission for the period after PGE
was po longer tex consolidated with Enron, was arhitrary and not according to law
because it still estimated $14.7 million pex year for State taxes aud 71.3 million per
year for Federal taxes that PGE did not actually pay.

OPUC elaims that the Order of the Commission ghould be affimed beeause:

1.

For the period thet PGE was wholly owned by Earon, PGE was treated for mate
making purposes as a “stand slone” entity, and thos the actual taxes paid by the tax
conpected third party entity is not relevant. '

For the later petiod after PGE éperated “sutside” Eron for tax purposes, the rate
making process continued to include m estimate for taxes for PGE, and the actual
taxes paid does not establish illegality; and '

Even if PGE committed fraud in its estimate of taxes, the rates camot be changed
retroactvely.

FACTS AND FINDINGS BELOW

‘The Order of the Commission was eatered July 9, 2003 (Agency Record Ttem 15, pg- £9-99)
and the Reconsideration Dental October 22, 2003 (Agensy Recard Ttem 18, pg. 126-128) denying
the Petition Hled March 7, 2003 (Agency Record Item 1, pg. 1-8). The Petition/Complaint (UCE

13) claimed:

« __that Eppon has paid Iittle or no federal, state, or local taxes since
1997 ..." (Emphasis added, page 2); and
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Mt. Meek, M. Graham, Ms. Andrus and Steven Wilker
June 4, 2004

Case No. 03C21227

Page 3

s hetzntial evidence exists that Enyon/PGE engaged in a patiem of
feaud and deceit upon the agency when it provided “proot” in rate
proceedings that it would incur such tax lisbilities . . .” (Page 2)

Tu their prayer for relief to the Commission, Plaintiffs requested an investigation, an order
requiring PGE to disclose its tax payments, an order for PGE to refimd finds to ratepayers, and for
OPUC to conduct a hearing.

PGE filed an answer and a motion to dismiss,

By its Order, the OPUC dismissed the Complaint (See Ttem 15) for failure to state 2 claim,
upon which relief could be pranted (ftem 15, pg. 93). The Order stated that it assumed all facts
allejred in the complaint are true.

1. Deferred Account. The request to open a deferved account was not included in the
Complaint. OPUC determined that Plaintiffs did not bring this claim before the
agency according to the rules.

OPUC stated that another reason for dismissal was that the expenses considered in
calenlation of rates are solely those of the utility, and that the egency views the utility
operations separate from the financis] operations of the consolidated company {a
“etand-alone basis™)

2. Demages, Penalty or Forfeiture Claim. Plaintiff alse argued for a refund, although
the Complaint did notrequest it. OPUC denied it on this ground. Plaintiffrequested
a monetary adjustment for frand (tem 15, pg. 7)- OPUC determined that Plaintiff
gave no authority for such relief.

3. Refund, This also was not requested in the Complaint. Among other grounds,
OPUC determined that ORS 757,255 was clear that it did not allow for a refind and
that role derives from the rule against retroactive rete making, A refund was
determined o be not proper.

4. UTPA.Claim. OPUC determined that the UTPA does not apply to proceedings at the
agency (Item 15, pg. 98), and that the rates challenged were in compliance with
Conunission Order No. 96-306, and ORS 757.225. '

DISCUSSION

This Court reviews the record below de nuvo to determine if the dismissal by OPUC (Order
No. 03-401) far failure to state  claim wpon which relief could be granted, was arbitrary or contrary
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M. Meek, Mr. Graham, Ms. Andrs and Steven Wilker
June 4, 2004 .

Clase No. 03C21227
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to the Jaw. This Court has had sufficient time to review the record and the submissions of counsel
on the matters presented in oral argument. Tt is interesting that a ¢laim in the Compleint before the
Conumission was that Epron (the parent gompeny) did not pay taxes (page 2). As stated in the
record, OPUC determines the estimated costs of PGE as “stand alone” entity. The Court agrees that
whst the consolidated company (Enron) paid in taxes is not relevant.

“The Focus of this determination is whether the argument of PGE and OPUC is correct as it
relates to the claim of fraud and deceit of PGE in its estimutes of taxes. OFUC and PGE argue that
even if true, sach claims do not set out an issue of Jegality of the rates set by QPUC for PGE.

As determined by Judge Lipscomb recently in Caze No. 02C14884, the statute cited by PGE
(ORS 757.225) plainly only provides that the wiility camnot deviate from the printed schedules. It
does not purport to hamper ejther the Court’s orthe Cormmission in ful fillment of their own statutory
duties. Indeed, ORS 756,565 provides that the Cammission approved rates are only “prima facie™
Jawful and reasonsble until set aside on judicial review, and not sronclusively” lawful and
reasongble as argued by PGE. To the extent the so called filed rate doctrine is used to support the
Commission to preclude racovery of past unlawfil changes, such would be an error of law where
the rates are set based upon fraud or deceitfol practices. Because thisisa legal issue, rather than a
factual determination, no special deference is dve to the Commissions” order as to this issue.
Chargingrate payers for purported PGE tuxes without requiring proofthat the taxes were reasonable
estitriates of actuzl taxes (on 2 stand alone basis) upon a claim of frand is the issue. If true, such
would be illegal.

This Coourt agrees with the argumetits amd anthorities of Pleintiff and the reasoning of Judge
Lipscomb in the above ceferenced case. The challenged otder is reversed and remanded to the
Commission to deny the Motion to Dismiss with directions ta otherwise proceed on Plaintiff’s
complaint of fraud and deceit, and if appropriate ta reduce the rate structure to fully and prompily
offset and recover all past improperly calculated and unawfully collected rates or issue refinds for
the amounts of all excessive and unlawful charges coflected based upon such frand. Mr. Meek

should prepare an appropriate order with findings and conclusions consistent with this determination.

) et

Don A Dickey
Cireuit Court Judge
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