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I. OVERALL 

A. WHAT POLICY OBJECTIVES SHOULD THE COMMISSION ATTEMPT TO 
ACHIEVE THROUGH THIS DOCKET? 

There is general agreement among the parties at a high level regarding the policy 

objectives that the Commission should attempt to achieve in this docket.  As is often the case, 

“the Devil is in the details.”  Thus, the parties differ on how best to implement the objectives and 

quibble about how to define the objectives.  For example, Staff opposes the two additional policy 

objectives proposed by RCC witness Don Wood.  Staff’s Opening Brief at 2 (see RCC-USCC/4, 

Wood/6).   

Regarding Mr. Wood’s recommendation that a Commission objective should 

include “complete and thorough accountability of the use of all USF support received by both 

competitive ETCs and ILEC ETCs,” the Staff asserts this objective is “subsumed” under its 

recommended objective No. 3.  Staff’s Opening Brief at 2-3.  However, RCC and USCC do not 

believe that the Staff’s recommendations in this docket provide a “complete and thorough” 
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accountability for the use of USF support, because the Staff recommends omitting an annual 

reporting requirement for ILECs that CETCs must report.1  The RCC/USCC position on this is 

addressed in Section III A. 3, below.  In reviewing the arguments regarding Issue III A. 3, the 

Commission should bear in mind that the RCC/USCC position is in support of a policy objective 

that Staff states it supports, at least in the abstract. 

Staff opposed Mr. Wood’s final policy recommendation because it found his use 

of “market power and position” to be unclear.  Mr. Wood’s recommendation merely intended to 

reflect that annual reporting requirements need not impose “parity for parity’s sake.”  Thus, for 

example, RCC and USCC do not advocate that ILECs must file trouble ticket reports in the same 

way as CETCs when existing ILEC reporting requirements accomplish the same purpose.  

Likewise, RCC and USCC oppose OTA’s recommendation that wireless ETCs must comply 

with the Commission’s existing wireline service quality rules because wireless customers have 

numerous competitive choices, while many wireline customers do not have any competitive 

options for their wireline service.  Staff agrees with RCC and USCC on this issue.  Thus, it does 

not appear that the Staff opposes this policy objective in substance. 

II. INITIAL DESIGNATION OF ETCS 

A. WHAT SPECIFIC BASIC ELIGIBILITY REQUIREMENTS SHOULD THE 
COMMISSION ADOPT FOR THE INITIAL CERTIFICATION OF ETCS? 

1. Should the Commission adopt any, or all, of the requirements proposed by the 
FCC in Order 05-46 (“ETC Report and Order”)? 

There does not appear to be any meaningful substantive disagreement among the 

parties on this issue. 

2. Should the Commission adopt other basic eligibility requirements? 

                                                 
1 Staff describes the RCC/USCC argument as requiring that ILECs file “network improvement 
plans.”  This is a misunderstanding of the RCC/USCC recommendation that Section III A. 3., 
below, should clear up.  RCC/USCC recommend that ILECs file information during the annual 
recertification process that would demonstrate how much support was received and how support 
was used, as well as how much support is expected in the coming year, and how it will be used.  
RCC/USCC are not asking the Commission to require the ILECs to submit the same type of two 
year network improvement plan that CETCs would file.  
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There is some disagreement among the parties on this issue regarding Staff’s 

proposal for seven additional basic eligibility requirements.  As RCC and USCC noted in their 

opening brief, they do not oppose Staff’s recommendations but do not have sufficient interest in 

them to submit further briefing on the issue.  The major dispute regarding this issue from the 

perspective of RCC and USCC arises from OTA’s recommendation that the Commission adopt 

wireline quality of service standards for wireless ETCs.  No other parties support this 

recommendation and Staff joins RCC and USCC in actively opposing it. 

OTA’s proposal to apply an unspecified, customized version of the Commission’s 

quality of service rules to wireless ETCs suffers from numerous infirmities.  First and foremost, 

is that despite OTA devoting more pages in its brief to this issue than any other issue in this 

docket2 OTA is unable to articulate why it would be in the public interest to do so.  To put it 

bluntly, OTA’s recommendation is a solution in search of a problem.   

OTA’s rationale on service quality seems to be summed up as follows:   

Wireline ETCs are subject to quality of service standards.  There is no reason not 
to have wireless ETCs subject to equivalent standards. 

OTA Opening Brief at 2.  In fact RCC established in the record, through its witnesses, that there 

are several reasons NOT to subject competitive carriers to requirements designed to protect 

consumers from monopoly business practices.3  When consumers have choices, regulatory 

micromanagement is unnecessary and, if OTA’s members are no longer monopoly carriers as a 

result of new ETC designation, they too may properly seek less regulation of their business 

practices. 

 OTA’s justification is nothing more than a “parity for parity’s sake” argument that the 

Joint Board and the FCC have urged states to reject.  See, e.g., Exhibit RCC-USCC/4, Wood/33.    

Through testimony, Mr. Wood and Mr. Otto established that adopting such rules would drive up 

                                                 
2 Indeed, OTA’s discussion of its quality of service recommendations substantially exceed this 
discussion of the disaggregation issue. 
3 These reasons were discussed in the RCC/USCC Opening Brief and will not be repeated here.   



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 REBUTTAL BRIEF OF RCC & USCC - 4 

SEADOCS:222244.2 
MILLER NASH LLP 

ATTORNEYS AT LAW 
TELEPHONE (206) 622-8484 
4400 TWO UNION SQUARE 

601 UNION STREET,  SEATTLE,  WASHINGTON  98101-2352  

 

wireless carriers’ costs significantly—thereby diverting money that could be used to add cell 

sites, upgrade networks, and take other steps that would improve wireless service—with no 

corresponding benefits.  See, e.g., Exhibits RCC-USCC/1, Wood/17-18; RCC-USCC/4, 

Wood/14-15 & 33-34; RCC/3, Otto/6-8; Transcript at 72-73.  This testimony was unrebutted, 

other than a sprinkling of sarcastic remarks in OTA’s brief alleging that some wireless carriers 

are not providing service quality (See, e.g., OTA Opening Brief at n.24).4   

OTA failed to establish on the evidentiary record or in its brief that the public 

will receive any benefit whatsoever by imposing detailed and extensive quality of service rules 

on wireless ETCs.  Accordingly, in the absence of a demonstration of a service quality problem, 

OTA’s recommendation to harm the public interest by siphoning funds from beneficial projects 

to achieve “parity for parity’s sake” will not serve the public interest.  OTA’s recommendation 

should be denied for that reason alone. 

OTA attempts to justify its recommendation by pointing to a handful of other 

states in which wireless ETCs have been subjected to quality of service standards, while failing 

to mention that these represent the exception, not the rule.  If this Commission is going to follow 

the lead of other state commissions, then it should look no further than its neighbor to the north.  

Attached as Appendix A is a copy of the memorandum of the “ETC Rulemaking Team” of the 

Washington Utilities and Transportation Commission (“WUTC”) to the Commissioners dated 

February 24, 2006 regarding Docket No. UT-053021.  In that docket, the Washington 

                                                 
4 In his reply testimony Mr. Wolf stated that, “A consumer should not receive a lower quality of 
service simply because they are served by a competitive ETC . . . .”  Nowhere, however, does 
Mr. Wolf introduce any record evidence to show that wireless ETCs are in fact delivering a 
lower quality of service than ILECs in Oregon.  Arguably, wireless service is far superior, given 
that it works throughout a large geographic area, rather than just within a premise.  Indeed, 
recent FCC industry surveys indicate the opposite.  In March 2005, for example, the FCC 
released a report of informal consumer complaints showing that, even though America now has 
more wireless subscribers than wireline subscribers, wireless service generated fewer than half 
the number of complaints as wireline service. Report on Informal Consumer Inquiries and 
Complaints, Fourth Quarter Calendar Year 2004 (rel. March 4, 2005) at p. 9. Moreover, no 
OTA witness ever addressed the cost impact on wireless ETCs of complying with Mr. Wolf’s 
recommendations. 
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Independent Telephone Association (“WITA”)5 argued that the WUTC should hold wireless 

ETCs to many of the wireline service quality standards contained in Wash. Admin. Code Chapter 

480-120.  See Appendix A at 31.  After receiving the Staff’s memorandum and 

recommendations, the Washington Commission voted to issue a “CR 102” notice and stated an 

intention to adopt the draft rules reflected in attached Appendix A.  See CR 102 Notice, 

Appendix B hereto.  Although the rules are not yet final, the CR 102 notice and proposed rules 

reflect that the Washington Commission has effectively rejected WITA’s argument that wireline 

service quality standards should be applied to wireless ETCs.  The proposed Washington rule 

merely requires wireless ETCs to commit to comply with the CTIA consumer code for wireless 

service, as Staff, RCC, and USCC recommend in this docket.  Appendix A at 18. 

Ignoring the proposed Washington rules, OTA first cites an Arizona 

recommended order regarding an ETC application by Western Wireless.  See Appendix A to 

OTA Opening Brief.  OTA overlooks the fact that Western voluntarily accepted the application 

of certain service quality rules as recommended by the Staff of the Arizona Commission.  Id., 

¶ 48.  Thus, lacking any explanation of what evidence or negotiations were behind this 

uncontested proposal, the draft Arizona order provides no meaningful guidance for this 

Commission in light of the extensive record in this docket against OTA’s recommendations. 

Second, OTA cites the Minnesota Public Utility Commission decision rejecting 

an application for ETC designation by Nextel Partners.  Appendix B to OTA Opening Brief.  

Again, the Minnesota order provides no support for OTA’s recommendation to impose on 

wireless carriers—in a top down fashion—service quality rules that were designed for a wireline 

networks.  Rather, the Minnesota order merely required that if Nextel refiled its application6 it 

should provide a copy of a customer service agreement with a description of its dispute 

                                                 
5 WITA is the Washington equivalent of the OTA. 
6 Which it was entitled to do since denial of its application was without prejudice. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 REBUTTAL BRIEF OF RCC & USCC - 6 

SEADOCS:222244.2 
MILLER NASH LLP 

ATTORNEYS AT LAW 
TELEPHONE (206) 622-8484 
4400 TWO UNION SQUARE 

601 UNION STREET,  SEATTLE,  WASHINGTON  98101-2352  

 

resolution policies, network maintenance policies, procedure for resolving service interruptions, 

and similar information to bolster its own claim “to provide high quality of services.”      

We are constrained to note that OTA’s reference to the Minnesota decision is 

significantly outdated, as Minnesota has since adopted rules governing the designation and 

recertification of carriers seeking federal high-cost support.7  Rather than adopt service quality 

rules or retrofit existing wireline rules on wireless ETCs, the PUC simply adopted the FCC’s 

guidelines with some modifications.8  Regarding service quality, the new rules track the FCC’s 

guidelines by requiring ETCs to commit to follow the CTIA Consumer Code and to demonstrate 

that they will satisfy “applicable” consumer protection and service quality standards.  Notably, 

the Minnesota PUC did not promulgate new service quality rules applicable to wireless ETCs, 

nor did it make any wireline rules apply to wireless ETCs.  This is a far different approach from 

what OTA recommends in this case, which is to impose one-size-fits-all rules. 

Oklahoma is apparently the only state out of 50 that has actually adopted service 

quality rules for wireless ETCs as OTA recommends here.9  If the mere fact that one state has 

adopted rules consistent with OTA’s recommendations were persuasive, then the fact that 49 

other states apparently have not adopted such rules would logically be many times more 

persuasive.  In fact, we are aware of at least two states – Missouri and West Virginia – that 

initially considered proposals to adopt detailed ILEC-style service quality rules for wireless 

ETCs but ended up rejecting such proposals, opting instead to follow the FCC’s recommendation 

to accept a commitment to adhere to the CTIA Consumer Code and report the number of 

                                                 
7  In the Matter of Possible Changes to the Commission’s Annual Certification Requirements 
Related to Eligible Telecommunications Carriers’ Use of the Federal Universal Service Support, 
Docket No. P-999/M-05-741 (July 21, 2005); In the Matter of a Commission Investigation to 
Consider Adopting the Federal Communications Commission’s Standards for Designating 
Eligible Telecommunications Carrier, Docket No. P-999/M-05-1169 (Oct. 31, 2005). 
8  Specifically, it required a two-year network improvement plan and permitted reporting 
network improvements on a service-area basis rather than by wire center. 
9 RCC and USCC are not aware of any state other than Oklahoma that has adopted rules such as 
OTA recommends.  If such other rules existed, no doubt OTA would have brought them to the 
Commission’s attention, as illustrated by the fact that OTA attempts to bootstrap the Arizona and 
Minnesota orders into the equivalent of rules.  
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consumer complaints per 1,000 handsets.10  It is also noteworthy that the ILEC-style rules 

ultimately rejected in Missouri had been modeled after the singularly unworkable Oklahoma 

example OTA now cites. 

Fourth, OTA claims that “long-term” contracts that wireless consumers enter into 

as preventing consumers from “voting with their feet.”  According to all available statistics, 

roughly 2% of all wireless consumers change carriers each month, for a long list of reasons, 

including lower prices, better coverage, more desirable features, and customer service.11  That 

statistic hardly supports OTA’s unsupported allegation that contracts are preventing consumers 

from choosing their carrier of choice.  In the ILEC world, other than consumers who (1) move 

away, or (2) choose wireless service as a substitute, there is no such thing as customer choice.  

Particularly in rural areas, consumers of wireline service have no ability to choose an alternative, 

simply because the quantity of service (i.e. cell sites) is not sufficient to enable that choice.  In 

terms of a barrier to consumer choice, so-called “long-term” contracts are nothing compared to 

the problems rural consumers face when confronted with monopoly ILEC service. 

As predicted, OTA notes that Mr. Otto admitted that RCC has internal service 

quality standards that parallel some of the Commission’s service quality rules.12  OTA Opening 

Brief at 7-8.  OTA admits, however, that the standards are different.  Id.  Moreover, OTA admits 

                                                 
10  In the Matter of Proposed New Rule 4 CSR 240-3.570 Regarding Eligible 
Telecommunications Carrier Designations for Receipt of Federal Universal Service Fund 
Support, Case No. TX-2006-0169, Final Order of Rulemaking (Mo. PSC, March 8, 2006) at p. 2; 
General Investigation Regarding Certification for Federal Universal Service Funding for Eligible 
Telecommunications Carriers in West Virginia, Case No. 05-0714-T-GI (May 17, 2005) at p. 7. 
11 See, E.g., Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 
1993, Annual Report and Analysis of Competitive Market Conditions With Respect to 
Commercial Mobile Services, Tenth Report, WT Docket No. 05-71 (rel. Sept. 30, 2005) at ¶ 149 
(“Most carriers” report churn of 1.5 to 3% per month). 
12 OTA asserts that Mr. Otto stated “there would be no objection to using some sort of service 
request standard and reporting that to the Commission from an operational standpoint.”  Id.  
OTA’s argument implies something far broader that Mr. Otto’s testimony, which was 
specifically limited to the six-step process and specifically excluded the policy perspective.  See 
Transcript at 13.  As a matter of policy, RCC and USCC strenuously oppose OTA’s 
recommendation.  Moreover, RCC has had only one request under in the six-step process in 
Oregon and it is underway.  Transcript at 44-46.  Adopting a rule with such limited experience 
would be imprudent and unnecessary. 
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that the Commission cannot simply impose all of its existing service quality requirements on 

wireless carriers, because they “may need to be modified somewhat.”  Id. At 3.  See also, 

Transcript at 46-48 (Otto).   

If OTA were serious about its recommendation, it should have proposed a specific 

draft of standards in its opening testimony so that an adequate record could have been developed 

on the specific recommendations.  Instead, OTA merely throws out hints and suggestions and 

leaves it to the Commission to craft an entire framework of wireless ETC service quality rules in 

its order.  This is not an effective way to develop rules.  The Commission, in drafting its final 

order, would be left to guess exactly what it is that OTA wants.  Moreover, the Commission does 

not have an underlying record developed that is needed to accurately gauge the impact its rules 

would have on various wireless carriers.  OTA’s recommendation should be rejected on 

procedural grounds as well as for the lack of any substantive support. 

The far better course is to adopt the RCC/USCC proposal and continue to monitor 

overall service quality going forward.  We strongly believe that the most critical component of 

service quality is service quantity.  The addition of plant, in the form of new cell sites, will 

improve service quality far more than any rule this commission could develop, given that each 

wireless company in the state must either provide consumers with quality service or risk losing 

them. 

3. Should the same requirements apply to applications for designations in rural and 
non-rural ILEC service areas? 

RCC and USCC stand on their opening brief on this issue and have nothing 

further to add by way of rebuttal. 

4. Should the same requirements apply regardless of the type of support (traditional 
high-cost, interstate access/common line, low-income) that the ETC will receive? 

There does not appear to be any meaningful substantive disagreement among the 

parties on this issue, except that Qwest continues to argue that carriers receiving only IAS 
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support should be treated differently.  This argument is discussed further below in connection 

with Issue III A. 4. 

B. WHAT SPECIFIC CRITERIA SHOULD THE COMMISSION ADOPT TO 
DETERMINE WHETHER DESIGNATION OF A COMPETITIVE ETC IS IN 
THE PUBLIC INTEREST, AS REQUIRED BY SECTION 214(E)(2) OF THE 
TELECOM ACT? 

1. Should the Commission adopt the criteria proposed by the FCC in the ETC Report 
and Order? 

  As noted in the RCC/USCC Opening Brief, the parties are mostly in agreement 

that the Commission should adopt the public interest criteria used by the FCC in its ETC Report 

and Order.  See, e.g., Exhibits RCC-USCC/1, Wood/26; Staff/1, Marinos/55-56; OTA/1, 

Wolf/16-17; and Verizon/2, Fulp/2.  The primary issue in dispute is OTA’s recommendation that 

a “creamskimming test” be required in rural ILEC areas.  RCC and USCC agree with Staff’s 

recommendation that the Commission dispense with a “creamskimming” test as a public interest 

criterion in the designation of CETCs.  See Staff/1, Marinos/62 and Staff/4, Marinos/19-20. 

  The RCC/USCC Opening brief addresses this issue at length and will not be 

repeated here.13   However, there are a few arguments in OTA’s Opening Brief that warrant 

comment.   

  First, OTA’s reliance on the Nebraska, Nevada and Idaho commission orders 

cited in its brief is misplaced.  None of these orders found that creamskimming was actually 

occurring, but merely that there may be a potential for creamskimming.  As Mr. Wood notes in 

his reply testimony: 

 
Given the fact that no documented cases of actual “creamskimming” have been 
found, the issue continues to consume an inordinate amount of attention in 
designation proceedings and rulemakings.  As Ms. Marinos correctly points out, 
“fear that rural ILECs will somehow be harmed is a CETC serves only a portion 
of their study area has little basis in reality”, and “under the current support 
system for rural carriers, it is difficult to see how a rural ILEC’s financial 

                                                 
13 RCC/USCC Opening Brief at pp. 10-12. 
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condition would be significantly impacted if another carrier, a CETC, were also 
to receive support in the same area.”14 

As explained at length in the RCC/USCC Opening brief, there remains no hard evidence to 

support OTA’s claim that creamskimming is a real threat or a viable business plan for a CETC.  

Exhibit RCC-USCC/1, Wood/30.  The record instead demonstrates that there is little 

correspondence between the FCC’s density-based creamskimming test and actual cost variations.   

Mr. Wood provided a regression analysis based on a cost study performed by Citizens 
Telecommunications Company that was produced in a discovery response by OTA to 
RCC and USCC.  The regression analysis showed that in the wire centers studied only 
about 40% of the variation in total cost can be explained by differences in line density.  
Thus, even assuming that population density corresponds to line density, the FCC’s 
creamskimming analysis is really of very little use, particularly considering that no 
examples of creamskimming can be documented by OTA.  The Commission Staff 
witness agreed with RCC and USCC. 

See Staff/4, Marinos/19-20. 

Second, with regard to Nebraska , OTA again relies on outdated case law of 

questionable continued validity.  In the 2004 Nextel case, the PSC largely based its 

creamskimming analysis not on the applicant’s FCC-licensed service area, but on radio 

frequency coverage maps provided by the applicant.  Finding that the company had failed to 

show specific plans for expanding its network, the PSC concluded that its coverage would not 

extend beyond the more densely populated areas.  This stood in stark contrast to the FCC’s 

approach, which considers the area for which the applicant is requesting designation, not the 

area over which it provides signal coverage at the time of application.15   

In a more recent decision, issued several months after the release of the FCC’s 

ETC Report and Order, the Nebraska PSC issued an order granting ETC status to N.E. Colorado 

                                                 
14 RCC-USCC/4, Wood/42. 
15 See Virginia Cellular, LLC, 19 FCC Rcd 1563, 1578 (2004)(“Virginia Cellular”)(“[F]or 
reasons beyond a competitive carrier's control, the lowest cost portion of a rural study area may 
be the only portion of the study area that a wireless carrier's license covers. Under these 
circumstances, granting a carrier ETC designation for only its licensed portion of the rural study 
area may have the same effect on the ILEC as rural creamskimming.”)(footnote omitted, 
emphasis added). 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 REBUTTAL BRIEF OF RCC & USCC - 11 

SEADOCS:222244.2 
MILLER NASH LLP 

ATTORNEYS AT LAW 
TELEPHONE (206) 622-8484 
4400 TWO UNION SQUARE 

601 UNION STREET,  SEATTLE,  WASHINGTON  98101-2352  

 

Cellular, Inc. d/b/a Viaero Wireless.16  In that case, the company similarly did not provide signal 

coverage in large portions of rural ILEC study areas.  In contrast to the Nextel order, however, 

the PSC based its creamskimming analysis on a comparison of relative population densities 

inside and outside the applicant’s requested ETC service area, not its current signal coverage 

area.17  By granting ETC status to Viaero in these circumstances, the PSC effectuated a policy 

shift regarding creamskimming which was more in line with the FCC’s approach.  Had the PSC 

applied the FCC’s creamskimming test in the Nextel case, the PSC’s creamskimming analysis 

would have yielded a different result.  Thus, OTA’s creamskimming arguments do not find 

support in Nebraska case law. 

Third, the rural ILECs whose study areas were at issue in the Nevada proceeding 

had not disaggregated their support below the study area level.   Because RCC and USCC 

advocate targeting support to the wire center level, the referenced Nevada case is inapposite here.   

To our understanding, Idaho remains one of only two states that have not yet 

designated a CETC anywhere within the state, some ten years after the 1996 Act.  Their 

regulatory posture has not encouraged competitors to invest there, leaving Idaho consumers 

funding carrier networks in nearby states, and more important, Idaho’s wireless consumers 

largely subsidize wireline networks in the state.  We think any example that has dampened 

consumer benefit serves to make the RCC/USCC case for sensible regulation.   

In this proceeding, Staff, RCC and USCC all advocate that the Commission 

require the ILECs disaggregate to the wire center level.  The FCC has previously acknowledged 

that the disaggregation rule effectively eliminates the creamskimming issue, stating: 

 

Rural telephone companies, however, now have the option of disaggregating and 
targeting high-cost support below the study area level so that support will be 
distributed in a manner that ensures that the per-line level of support is more 

                                                 
16 N.E. Colorado Cellular, Inc. d/b/a Viaero Wireless, Application No. C-3324 (Oct. 18, 
2005)(“Viaero Nebraska Order”). 
17 See id. at p. 11. 
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closely associated with the cost of providing service.  Therefore, any concern 
regarding “creamskimming” of customers that may arise in designating a service 
area that does not encompass the entire study area of the rural telephone 
company has been substantially eliminated.18 
 
 

Thus, OTA’s reliance on these state proceedings is misplaced.19 

  The FCC’s more recent conclusion that disaggregation may not fully eliminate 

creamskimming concerns, quoted in OTA’s Opening Brief, is a vague statement which makes 

little sense, and should not dissuade the Commission from adopting the Staff position.  

Moreover, OTA’s claim that the FCC’s ruling in March of 2005 was based on a “much more 

complete record” indicates it could not have read the FCC’s record.  We have been unable to 

find a single ILEC having presented any evidence before the FCC to demonstrate any actual 

creamskimming effects.  As Mr. Wood explains, the FCC adopted this conclusion based on no 

record evidence, and appears to contradict itself in the same order when it concludes that 

creamskimming is unnecessary in non-rural incumbent territories because their support is 

distributed to the wire center level based on forward-looking cost models.20   

  Mr. Wood also examined at length the FCC’s rationale for the difference between 

its conclusions relating to non-rural and rural ILECs and concluded that the reasons the FCC 

cites are removed when a rural ILEC disaggregates support to the wire center level. 

                                                 
18 See, Petitions for Reconsideration of Western Wireless Corporation’s Designation as an 
eligible Telecommunications Carrier in the State of Wyoming, Order on Reconsideration, 16 
FCC Rcd 19144, 19149 (2001). 
19 With regard to the Idaho order cited by OTA, two of the three affected rural ILECs had not 
disaggregated support. The other ILEC, Citizens Telecommunications of Idaho, had, in fact, 
disaggregated its support to the wire-center level.  Nonetheless, the PUC concluded that “even 
though [the applicant] will be serving the lower cost areas . . . it would still receive USF support 
based on the incumbent’s total cost, including the high cost areas.” OTA Opening Brief at App. 
F, p. 18.  Given that the Idaho commission’s findings are erroneous, OTA’s reliance on 
conclusions issuing from that finding is misplaced.  
20 RCC-USCC/1, Wood/31 (quoting ETC Report and Order at ¶52) 
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While I fully agree with the FCC’s conclusion that the disaggregation of support 
at the wire center level effectively eliminates even the potential for 
creamskimming in areas served by non-rural ILECs, it is unclear why the 
disaggregation of support in rural ILEC areas would not achieve the same result.  
The FCC has identified two distinctions that it believes are important:  (1) in 
non-rural areas, “support is targeted at the wire center level based on relative 
cost, thereby calculating high-cost support on a more granular basis,” and (2) the 
non-rural mechanism “uses a forward-looking cost model to distribute support to 
individual wire centers.”  These distinctions exist if, but only if, the rural ILEC 
has not chosen to disaggregate support.21 
 

 OTA’s example purportedly demonstrating the possibility of a “windfall” is rebutted by 

simply answering the question OTA posits in its brief, namely, “why should the support to a 

CETC double after the fact of designation as an ETC just because of disaggregation?22  Because 

the CETC, at the time of designation, was being under-subsidized in the ILECs’ high-cost areas.  

For the same reason, CETC support in low-cost areas should be reduced after the fact as a result 

of disaggregation.  The entire purpose of disaggregation is to more accurately target support to 

high-cost areas so as to accomplish two objectives:  (1) reduce or eliminate subsidized 

competition in areas that are low-cost to the ILEC, and (2) increase the subsidy available to 

competitors in areas that are high-cost to the ILEC so as to provide competitors with the 

appropriate incentive to build facilities in rural areas. 

 OTA would have the Commission blindly follow the FCC, even where the FCC’s 

recommendation is not well-reasoned.  The entire purpose of this proceeding, however, is for the 

Commission to determine which, if any, of the FCC recommended criterion to follow when it 

acts under its independent authority pursuant to Section 254 of the Act.  While many of the 

FCC’s recommendations have merit and should be adopted by this Commission, the 

                                                 
21 RCC-USCC/1, Wood/32. 
22 OTA Opening Brief at 16. 
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creamskimming test is not one of them, especially if the Commission accepts Staff’s 

recommendation to require rural ILECs to disaggregate support to the wire center level.23   

2. Should the criteria differ between designations in rural and non-rural ILEC 
service areas? 

But for the issue of whether  to apply a creamskimming test to ETC designations 

in rural ILEC study areas (which is addressed fully under Issue II.B.1., above), the parties appear 

to be in general agreement that the criteria should otherwise be the same.    

3. Should the Commission require an ETC to include entire ILEC wire centers in its 
service area, regardless of the boundaries of its licensed area? 

The parties appear to agree that an ETC should include entire ILEC wire centers 

in its ETC service area, provided that applicants for ETC designation will be afforded an 

opportunity to “demonstrate how granting an exception would serve the public interest in that 

specific instance.”  Staff/4, Marinos/21, see also, TR at 155.  The parties also appear to agree 

that this rule should be applied prospectively only.  Staff has expressly recognized this fact and 

has clarified that, if the Commission accepts its recommendation, it would not apply the new 

requirement retroactively.  TR at 154.  No other party has raised any objection.   

4. Whether and to what extent the Commission should require incumbent local 
exchange carriers to disaggregate and target support in a different manner, as 
permitted by 47 C.F.R. § 54.315(c)(5). 

Reply to OTA: 

In its zeal to avoid disaggregating support, OTA overstates its case on every 

point.  First, OTA baldly claims “that the Commission does not have any basis from the record in 

this proceeding to make a decision whether incumbent local exchange carriers should be required 

to disaggregate.”24  To the contrary, there is extensive evidence in the record from which to make 

such a determination, including the testimony and reply testimony of the Commission’s Staff and 

                                                 
23 The fact that the Commission has applied a creamskimming test in past ETC designation 
proceedings (See OTA Opening Brief at 12) is similarly irrelevant in this docket, where the 
Commission is considering on a comprehensive basis which criteria it should apply. 
24 OTA Opening Brief at 13. 
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that of RCC/USCC witness Wood.25  The Commission’s orders must be supported by substantial 

evidence. 26  Oregon courts have interpreted this standard to mean that the reviewing court will 

not substitute its judgment for that of the Commission so long as there are sufficient findings and 

conclusions to enable the court to determine that the reasoning is rational.27  The record on this 

issue in this proceeding includes ample detailed testimony on the issue for the Commission to 

make the findings needed to rationally conclude that disaggregation should be ordered 

immediately.  Such a determination would withstand judicial scrutiny under the substantial 

evidence test.  OTA’s claims that the record is insufficient are simply wrong. 

OTA next claims that no “cost-benefit” analysis has been presented to the 

Commission and that the only benefits that have been described “are perhaps a general benefit of 

being able to address creamskimming.”28  This assertion completely ignores the Staff and 

RCC/USCC testimony regarding the benefits of disaggregation, including the fact that 

disaggregation sends the correct economic signals to encourage CETCs to expand into higher 

cost areas, where universal service funds and competition are most sorely needed.29 

OTA also claims the record is insufficient regarding the costs of disaggregation.30   

To the contrary, the record contains substantial evidence regarding the costs of performing 

disaggregation studies.  For example, Mr. Wood prepared a representative disaggregation study 

in approximately two hours, using an Excel spreadsheet and relative cost factors derived from 

existing cost proxy model results.  RCC-USCC/4, Wood/47.  OTA, on the other hand, could 

provide no quantification of the costs of preparing disaggregation studies, other than unsupported 

rumor that “some ILEC somewhere” paid $100,000.00 for a disaggregation study.  Id.   OTA’s 

testimony of Mr. Mason describes one way to do a disaggregation study, but surely not the only 

                                                 
25 See generally, RCC/USCC Opening Brief at 13-16. 
26 ORS 756.598(1). 
27 See Pacific Northwest Bell Telephone Company v. Katz, 116 Or. App. 302, 841 P.2d 652, 653-
654 (1992). 
28 OTA Opening Brief at 13-4. 
29 See Staff/1, Marinos/67-68, and RCC-USCC/1, Wood/38. 
30 OTA Opening Brief at 14. 
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way.  Mr. Wood’s very simple methodology demonstrates that the actual costs in each wire 

center are irrelevant; it is the relative cost factors, which can be derived from existing data, that 

matter.  OTA’s failure to supply credible evidence to support its claims regarding the costs of 

disaggregation does not mean the record is insufficient on this issue.  Far from it, the only part of 

the record that is insufficient is any record evidence or data supporting OTA’s theory that 

disaggregation must be done in an overly complicated manner.  The Commission can and should 

order disaggregation using Mr. Wood’s proposed inexpensive method.31 

OTA also misses the point in arguing that proxy models have been rejected for 

use in determining federal universal service support for rural carriers.32  No one in this docket is 

recommending use of proxy models for determining rural ILEC support levels.  Instead, Mr. 

Wood has recommended using proxy models to determine only the relative cost factors between 

wire centers.33  Again, OTA’s Opening Brief overstates its case in claiming that there “is no 

basis” for concluding that proxy models are adequate for use in determining these relative cost 

factors.34  In fact, Mr. Wood provided extensive testimony on the reasonableness of using proxy 

models for this purpose, and concluded based on his review of the models that: 

 
. . . it appears the models consistently err by overstating the cost to provide 
service in the lowest density areas.  If this is the case, my illustrative method of 
disaggregation may result in per-line support in the higher-cost wire centers that 
is slightly higher than it should be, and per-line support in the lower-cost wire 
centers that is slightly lower than it should be.  This bias is not problematic for 
two reasons.  First, this approach remains well within the §54.315 requirement 
that the disaggregated support “must be reasonably related to the cost of 
providing service for each disaggregated zone.”  Second, this amount of error, to 
the extent that it exists, can be considered as additional protection against the 
possibility of “creamskimming.”  A carrier serving only the lower cost areas will 
receive even less support that the cost of those areas would otherwise dictate.  

                                                 
31 Mr. Mason’s conjecture regarding the complexities of an accurate disaggregation study, 
quoted in OTA’s Opening Brief at 16-17, is simple exaggeration which misses the point.  The 
steps Mr. Mason describes would only be needed if one were trying to determine the absolute 
level of funding, not relative costs for disaggregation purposes.  
32 Id. 
33 See RCC-USCC/4, Wood/47. 
34 OTA Opening Brief at 15. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 REBUTTAL BRIEF OF RCC & USCC - 17 

SEADOCS:222244.2 
MILLER NASH LLP 

ATTORNEYS AT LAW 
TELEPHONE (206) 622-8484 
4400 TWO UNION SQUARE 

601 UNION STREET,  SEATTLE,  WASHINGTON  98101-2352  

 

Similarly, a carrier’s incentive to invest in the higher cost areas would be 
enhanced by the level of per-line support available in those areas.35 
 

OTA appears to believe that “sufficient record evidence” means evidence in support of an OTA 

position.  Expert testimony from intervenor witnesses that contradicts OTA’s positions cannot be 

ignored, however.  Contrary to OTA’s claims, there is more than ample evidence upon which the 

Commission can and should order rural ILECs to disaggregate to the wire center level. 

Reply to Staff and Verizon:   

  While RCC, USCC and Staff are in complete agreement that the Commission 

should order rural ILECs in Oregon to disaggregate support to the wire center level, Staff 

recommends that the Commission issue an order in this docket that makes a finding that 

disaggregation is needed and that it open a new docket to consider the quantitative details 

surrounding disaggregation.36  While Verizon admits that it is not directly impacted by the 

Staff’s disaggregation proposal, it similarly argues that the record in this docket is insufficient 

for the Commission to order disaggregation at this time.  

  RCC and USCC state, unequivocally: A further docket regarding disaggregation 

is unnecessary.  The record in this proceeding demonstrates that there is a very simple way for 

rural ILECs in Oregon to determine the relative costs of providing service from one wire center 

to the next.37  The record also shows that this method provides a relatively inexpensive means for 

rural ILECs to perform a disaggregation study, a cost that is far outweighed by the benefits of 

disaggregation.38  Accordingly, RCC and USCC urge the Commission to issue an order in this 

proceeding directing the rural ILECs in Oregon to disaggregate immediately, utilizing the 

simplified disaggregation methodology described in Mr. Wood’s testimony.   As Mr. Wood 

                                                 
35 RCC-USCC/4, Wood/48-49. 
36 See Staff’s Opening Brief at 10. 
37 See RCC-USCC/4, Wood/47-49. 
38  Id. 
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testified, it would be reasonable for the Commission to provide the rural ILECs 30 days from the 

issuance of the Order in this docket to file disaggregation plans.39  The cost of disaggregation for 

all parties as well as the Commission will be significantly increased if yet another docket is 

opened regarding disaggregation.  Whether or not to disaggregate was an issue clearly delineated 

on the issues list.  The parties to this docket were on notice that the Commission would decide 

this issue in this proceeding.  The record contains sufficient evidence for the Commission to 

order disaggregation now.   The Commission should not further delay introducing the benefits of 

disaggregation to Oregon – a new docket for disaggregation is unnecessary. 

5. Should the Commission adopt an upper limit on the number of ETCs that can be 
designated in any given area? Any party proposing adoption of an upper limit 
should explain its proposal in detail, including the legal basis for its position. 

RCC and USCC, as well as Staff, have thoroughly briefed this issue in their 

opening briefs.  The high level arguments on this issue set forth in OTA’s Opening Brief (at 17-

18) are fully addressed in the RCC/USCC Opening Brief and Staff’s Opening Brief.  No further 

argument is required in the Reply Brief.  Placing an artificial cap on the number of ETCs would 

be duplicative, unnecessary and anti-competitive.  The Commission should adopt Staff’s 

recommendation. 

III. ANNUAL CERTIFICATION OF ETCS 

A. WHAT SPECIFIC REQUIREMENTS SHOULD THE COMMISSION ADOPT 
FOR THE ANNUAL RECERTIFICATION OF ETCS? 

1. Should the Commission adopt any, or all, of the FCC reporting requirements 
proposed in the ETC Report and Order? 

There does not appear to be any substantive disagreement among the parties on 

this issue.  The parties generally agree that the Commission should adopt the FCC reporting 

requirements proposed in the ETC Report and Order, with some modification.  The principal 

modification is reporting on the network improvement plan, to correspond to the modifications to 

the plan pursuant to Issue II A. 1.  Additionally, Staff, RCC, and USCC filed substantial 

                                                 
39 Id. at 49. 
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testimony and briefing to clarify the complaint reporting requirements.  Although Staff’s 

Opening Brief characterized the issue as “muddied,” based on a question about flexibility in the 

categories of complaint reporting at the hearing, RCC and USCC continue to believe that there is 

substantive agreement among the parties.   

As RCC witness Otto noted, the four complaint reporting categories proposed by 

Staff are essentially the same as RCC reported in 2005.  See Exhibit RCC/3, Otto/4-5.  The 

question directed to Ms. Marinos about “flexibility” was intended to accommodate the 

possibility that USCC and possibly other wireless ETCs might use slightly different categories 

than RCC used in 2005.  Additionally, in the future RCC might change its systems such that a 

different categorization of complaints might be more appropriate, efficient, and/or beneficial to 

provide.  Staff continues to hold open the door for such flexibility, noting in its Opening Brief 

that if a carrier did not fit precisely within the four categories it could “obtain approval from 

Staff to use different categories, prior to filing the annual certification reports.”  Thus, RCC and 

USCC believe this issue as essentially resolved. 

2. Should the Commission adopt other reporting requirements? 

With the exception of a dispute between Staff and Verizon regarding ILEC ETC 

reporting requirements relating to advertising of supported services and Lifeline services, the 

parties appear to be in agreement on the additional reporting requirements that should apply to 

the annual recertification process.  RCC and USCC agree with Staff’s recommendation, provided 

that the additional conditions be applied to the annual recertification reporting requirements of 

all ETCs, including the rural ILECs.  Accordingly, RCC and USCC urge the Commission to 

require ILEC ETCs to abide by the same advertising reporting requirements as do CETCs. 

3. Should the same reporting requirements apply to all types of ETCs – ILEC ETCs 
and competitive ETCs? 

RCC and USCC recommend generally that the Commission apply the same 

annual recertification reporting requirements to all ETCs, including the ILECs.  This issue is 
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comprehensively addressed in the RCC/USCC Opening Brief.    It is important to clarify the 

RCC and USCC position on this issue, as the opening briefs of the other parties suggests some 

misunderstanding. 

The record in this case demonstrates that the reports provided by ILECs for other 

purposes do not include the information that is directly relevant to the ETC recertification 

process, namely, “how the ETC actually used the support money it received during the past 

year.”  See Staff/1, Marinos/58.  Verizon was candid enough to admit that the PUC’s Form O 

that it files “was not designed to provide” information about “how much universal service 

support was received and how the support was used to improve service quality, coverage, or 

capacity.”  Exhibit RCC/7  Similarly, Form I “does not provide an upfront accounting of how the 

funds are going to be used, but simply confirms that a given level of total cost was incurred.”40  

This is the type of information that RCC and USCC contend the ILEC ETCs must also be 

required to file annually with the Commission.  This is not “parity for parity’s sake”, but instead 

a recognition that the Commission cannot certify to the FCC that any carrier is using support in 

compliance with the law without this type of information.  RCC and USCC are not asking the 

Commission to require ILECs to necessarily file a two-year build out plan.  However, the 

Commission should require ILEC ETCs to file sufficient information for the Commission to 

determine:  1) how much USF was received in the preceding year, 2) how that support was spent 

on the supported services, 3) how much USF is expected for the next year, and 4) how the ILEC 

anticipates it will use that support on the supported services as required by law.41 

4. Should the same reporting requirements apply regardless of the type of support 
(traditional high-cost, interstate access/common line, low-income) received by the 
ETC? 

Qwest, Verizon, and OTA continue to argue that carriers receiving IAS and ICLS 

support should not have to file reports with the states.  RCC and USCC support the Staff’s 

                                                 
40 RCC-USCC/4, Wood/59. 
41 See RCC-USCC/4, Wood/60-61. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 REBUTTAL BRIEF OF RCC & USCC - 21 

SEADOCS:222244.2 
MILLER NASH LLP 

ATTORNEYS AT LAW 
TELEPHONE (206) 622-8484 
4400 TWO UNION SQUARE 

601 UNION STREET,  SEATTLE,  WASHINGTON  98101-2352  

 

position on this issue, because all ETCs should be held accountable for their use of universal 

service funds.  The Commission is in a much better position than the FCC to ensure that carriers 

receiving IAS and ICLS support are using funds properly.  Arguments that IAS and ICLS are not 

“high cost” support are simply wrong.  Both IAS and ICLS support programs represent universal 

service support that has been moved from the “implicit” (i.e., hidden within carrier access 

charges) to the “explicit” (i.e., out in the open in a universal service fund).  As such, it is subsidy 

that must be accounted for.  OTA’s statement that OUSF support is simply a dollar for dollar 

reduction of access charges completely sidesteps the reality that it is in fact a dollar for dollar 

reduction of universal service support that OTA members were receiving within access charges, 

but are now receiving in an explicit program.  While OTA boldly argues that its members should 

not have any responsibility for such universal service support, we can’t imagine that OTA would 

argue that CETCs need not report how they are using that portion of their support which is IAS 

or ICLS.42 

This Commission should follow the recommendation of its Staff and the lead of 

the WUTC in requiring annual report information from all carriers regarding all types of USF 

support, including IAS and ICLS.  As the WUTC noted, “the Commission concludes that it has a 

responsibility to determine whether all federal high-cost funds are used properly in Washington.”  

See Appendix A at 26.  Indeed, the most extensive discussion in the WUTC memorandum was 

regarding whether to require reporting of information about total federal high-cost support 

provided to Washington ETCs versus only requiring reporting about the portion of federal high-

cost support that requires WUTC certification.  Id. At 1.   

If this Commission wants a true and accurate picture of the receipt and 

expenditure of high-cost funds, it can only do so by requiring annual reports for all types of high-

                                                 
42 Not surprisingly, in attempting to justify not reporting how it is using IAS or ICLS, OTA hides 
behind its well-worn theme that CETCs do not receive support based on “their own costs”.  OTA 
Opening Brief at 22. How CETCs are supported has nothing to do with the question whether 
OTA member companies should be required to demonstrate how they are using support to 
benefit consumers. 
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cost support.  The Commission cannot be expected to be a full partner in preserving and 

advancing a universal service with less than half of the information before it. 

CONCLUSION 

RCC and USCC urge the Commission to adopt by order non-discriminatory ETC 

certification and annual reporting requirements consistent with the foregoing discussion, the 

discussion in the RCC/USCC Opening Brief, and the prefiled testimonies of Messrs. Otto and 

Wood. 

DATED this 1st day of May, 2006. 
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