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INTRODUCTION

Pursuant to the case schedule adopted in this docket, the Oregon Telecommunications
Association (OTA) hereby submits its Opening Brief in this matter. The format for this Opening
Brief will be to follow the Issues List that has been developed for this docket as issued on

October 28, 2005.

POLICY OBJECTIVES

ISSUELA: What policy objectives should the Commission attempt to achieve through this
docket?
The testimony offered by Mr. Wolf succinctly sets out the suggested policy objectives for
this docket:
(1) Applications: In the initial designation of eligible telecommunications catriers or
ETCs, the policy objective of the Commission should be to ensure that its process for
review of applications becomes thorough, rigorous and supports the accomplishment of

the policy objectives contained in Section 254 of the Telecommunications Act of 1996.!

| (2) Certification: As to the annual certification process, the Commission’s policy

. objectives should 5e to develop a process that is cost efficient, yet provides for
accountability in the use of federal high-cost funds taking into account differences in the
way different carriers are funded and the existing accountability mechanisms that are in

place for incumbent ETCs.?

1 OTA/1, Wolf/3,1. 21 -4, 1.4,

2 _I,bﬁ- .
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THE APPLICATION PROCESS

This section of OTA’s Opening Brief addresses the issues related to the application

process for entities seeking initial designation as eligible telecommunications carriers (ETCs).

ISSUE II.A.1: Should the Commission adopt any, or all, of the requirements proposed by the
FCC in Order 05-467
OTA’s position, which is in general agreement with Commission Staff, is that the

requirements proposed by the FCC in Order 05-46 should be adopted.’

ISSUE I1.A.2: Shoﬁld the Commission adopt other basic eligibility requirements?

Commission Staff has proposed additional eligibility requirements which are consistent
with past Commission ETC orders. These requirements are found at Exhi_bit Staff/1,
Marinos/47-48. OTA supports adoﬁtion of those additional requirements.

Further, OTA supports adoption of a quality of service standard for wireless ETCs.
Wireline ETCs are subject to quglity of service standards. There is no reason not to have
wireless ETCs subject to equivalent standards.

As stated by Mr. Wolf: “A consumer should nof receive a lower quality of service

simply because they are served by a competitive ETC compared to an incumbént ETC. Ifthe

purpose, at least in part, of the federal universal service fund is to ensure that ‘quality services
are available at just, r_eaisonable and affordable rates’ then it would seem logical that a quality of

service standard should apply.”*

* Although there is agreement on the outcome, this should not be taken to mean that OTA agrees with the rationale
offered by Commission Staff on all points for adoption of the basic criteria for initial designations of ETCs.

- Y OTA/5, Woli1, 1. 19-22 (emphasis added).
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Mr. Wolf goes on to point out that the Commission has determined that “...just because
an entity is a competitor does not mean it should not provide quality service. To this end, the

5 These are

Commission has adopted quality of service standards for competitive companies.
the quality of service standards that should apply to a competitive ETC.

Mr. Wolf specifically identified certain standardé that ought to apply. These include the
following:
1. Held order and provisioning requirements. See, OAR 860-034-0390(4) and OAR 860-
032-0012(4).°
2. Trouble reports. See, OAR 860-032-0012(5). This standard, as some of the others, may
need to be modified somewhat to reﬂect differences in technology. For example, rather than
using total working access lines within a reporting wire center, it may be that the standard shouid
be the number of troubles per number of handsets issued with a particular NPA/NXX for the area
in which the applicant seels designation as an ETC |
3. Repair clearing time. See, OAR 860-032-0012(6).
4. An equivalent standard for blocked calls as set forth in‘OAR 860-032-0012(7). The
equivalent standard could be based upon cell sites rather than exchanges.’”
5. Access to business office and repair centers. See, OAR 860-032-0012(8)."
6.  Standards for switching equipment. See, OAR 860-032-0012(11)."

These standards are not overly burdensome. These are a set of basic standards that

Oregon consumers should know that the service that they are receiving meets when it is

> OTA/5, Wolf/2, 1. 3-5.

$ OTA/1, Wolf/15, 1. 3-8.

7 OTA/5, Wolff2, 1. 20-23.

SOTAJS Wolf/3,1. 1-2.

, QOTAJS Wolff3.

10 OTA/5, Wolf/3, 1. 8-9.
u OTA/5, Wolff3, 1. 9-10.
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undertaken by one that purports to provide the quality services that are supported by federal
universal service funds. These requirements help ensure that the goals of Section 254, the
National Universal Service Policy, are met.

It is not unusual for states to apply quality of service standards for a wireless ETC. As
M. Wolf points out, Arizona has proposed similar requirements. The Arizona requirements are
set out in OTA/6. The Arizona case referred to by Mr. Wolf is In the Matter of the Application

of WWC License LLLC (Western Wireless Corporation) for Designation as an Eligible

Telecommunications Carrier and Redefinition of Rural Telephone Company Service Area,

Arizona Corporation Commission, Docket No. T-04248A-04-0239, Recommended Order
(2005)."2

The Minnesota Public Utilities Commission has indicated its interest in ensuring that
wireless ETCs provide a certain level of quality. In its rejection of Nextel’s application for ETC
designation, the Minnesota Commission described what should be included in an application to
allow the Minnesota Commission to consider whether the application was in the public interest.
This includes “a customer service agreement that defines a service quality plan consistent with
the [applicant’s] claim to provide high quality service, including dispute resolution pblicies,
network maintenance policies, procedure for resolving service interruptions, any customer
services offefed, and [the applicant’s] billing, playment, and deposit policies.”13 The Minnesota
Commission also stated its interest in reviewing the process that the wireless ETC applicant

would have for tracking held orders and customer complaints.*

2 Copy attached as Appendix A.

13 In the Matter of NPCR, Inec. dba Nextel Partners for Designation as an Eligible Telecommunications Carrier

. Under 47 U.8.C. §214(e)2), Order Denying Without Prejudice Nextel’s Application for ETC Designation, Docket
}:Io. PT-6200/M-03-647 (December 1, 2003) at p. 9 (copy attached as Appendix B).
Ibid. :
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The Oklahoma Corporation Commission has adopted rules for wireless ETCs that
includes such service standards as:

1. Emergency service reporting requirements. OAC 165: 55-23-5,13
2. The handling of billing disputes. OAC 165: 55-23-9,

3. Transmission objectives. OAC 165: 55-23-50.

4, Trouble reports. OAC 165: 55-23-52.

5. Notice of service interruptions. OAC 165: 55-23-54.

6. Restoration of service plan. OAC 165: 55-23-56.

Commission Staff opposes adoption of thesé types of rules.'® Commission Staff
advances three arguments for its position. The first argument is an assertion that the
Commission lacks jurisdiction to impose such reciuirements, citing to ORS 759.450(8).17 OTA
agrees with the analysis that the Commission could not impose quality of service on all wireless
carriers, whether or not they seek ETC status.

However, as the Commission Staff recognizes, the Commission does have authority to
impose additional standards for ETC application consistenf with what is expected of that status:
the status of an eligible telecommunications carrier fulfilling the obligations and principles under
47 U.8.C. §254.1* This authority has been recognized by the appellate courts. In the leading
case on universal service issues, the Fifth Circuit determined that states had the authority to
impose addiﬁonal requirements on ETCs; additional in the sense of going beyond those imposed

by the FCC."”

13 A copy of each of the cited Oklahoma Commission rules is found in Appendix C.

" 16 giaff/4, Marinos/12-14.

17 gtaff/4, Marinos/14, 1. 5-7.
12 Staff/1, Marinos/23, 1. 14-22.

19 Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393, 418 (5th Cir. 1999).
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OTA recognizes that this same analysis could apply to cooperative associations. That is,
while the Commission does not have the blanket authority to impose guality of service standards
in the abstract, it could do so as part of an ETC process. However, as pointed out in Mr. Wolf’s
testimony, there is good reason not to take such action. In fact, there are two very solid reasons.
First, the Commission has a long experience with the incumbent ETCs and the level of service
that they provide to their customers. That long history shows that there is no need to provide
regulatory oversight on quality of service issues. As OTA points out, once the Commission has
the same level of understanding with wireless ETC services, the ov‘(_arsight could be dropped.?
For example, a wireless ETC could be given the option after a period of five years, of asking that
the Commission remove the quality of service standards requirement.

The second good reason for not imposing quality of service standards on cooperatives is
that cooperatives are managed by their own members. If a cooperative is not performing to the
level of satisfaction of the members, the members thefnselves have a direct voice in changing
management and changing the level of service delivered.*’

Commission Staff’s second argument against adopting quality of service standards for
wireless ETCs is, in fact, an argument by analogy to cooperatives.”> Staff argues that there is an
equivalent choice or voice for wireless ETC customers that exists for cooperative members.
Instead of the power to vote, Staff asserts that those wireless ETC customers can simply vote
~ with their feet and change carriers. However, that view ignores the fact that, as pointed out in

cross examination, there are many wireless customers that are subject to long-term contracts.??

0 OTA/N, Wolf/15, 1. 14-21.
2 OTA/, Wolf/15, 1. 9-13.
22 Staff/4, Marinos/13, 1. 13-18.
BTR 28,1629, 1 5; TR 142, 1, 20-24.
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In fact, in many cases wireless service customers do not have the ability to vote with their feet
and, instead, are subject to whatever level of service they may be receiving for the duratioﬁ of
the confract.

Commission Staff argues that the third reason for not imposing quality of service
standards is that the wireless ETCs would be required to change the way they measure their
service. This is an argument also vociferously advanced by the wireless carriers. However, the
fact that wireless ETCs may need to make some changes does not appear to be a logical reason
for opposing quality of service standards. After all, as RCC’s witness pointed out on cross
examination, they have an interest in providing service quality and do, in fact, have many
measurements for tracking that level of quality.2*

RCC’s witness, Mr. Otto, agreed that RCC monitors blocking problems, both at its cell
sites? and in their transport links.?® Mr. Otto even admitted that RCC uses a busy hour
standard.?” The standard for trunk blockage may be lower than wireline, as admitted by M.
Otto, but it still exists.”®

RCC has timelines internal to their operations for measuring how they meet service
requests. As stated by Mr. Otto, there would be no objection to using some sort of service
request standard and reporting that to the Commission from an operational standpoint.zé

RCC has trouble reports with a standard of resolving those reports within tweﬁty-four

%1t is also interesting to note that RCC was the only wireless ETC providing an operational witness. As a result, we
have absolutely no knowledge of whether United States Cellular Corporation, Cingular or Bdge Wireless do
_ anything to measure service quality. What reason can there be for entities receiving federal universal service funds
not providing quality service? ' :
®TRY,19-10,1 25.
% TR 19,1.6-20,1. 5.
TR 10,1. 2.
¥ TR 19,1 16-20,1 5; TR 21, 1. 1-10.
¥TR12,1.4~14,1 3.
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hours and generating management reports related to how well they perform.*

RCC has standards for how rapidly they respond to calls to their customer service
centers.®! They are concerned with customer calls be answered at their customer service and
business offices on a timely basis.** From a policy perspective, Mr. Wood testified on behalf of
RCC and USCC that there really is no distinction between the wireline and wireless world in
how customer calls are answered at a customer service center.>

What this shows is that RCC, and presumably other wireless carriers, have standards for
measuring quality of service. They just do not care to have quality of service standards imposed
on them by the Commission. That is understandable. No one likes to have standards imposed.
It is also understandable that companies do not want to change the way they record or track
things today. However, as pointed out on cross examination all carriers need to change their
behaviors and systems when the Commission takes action that affects the way they do business.
That is part of operating in the public interest.** Until such time as the Commission gains a
sufficient level of comfort with wireless operations, wireless ETCs should be required to meet
certain quality of service standards and report to the Commission concerning those standards.

What this boils down to is the question of why should the Commission designate a

~wireless carrier as an ETC with the expectation that the customer receiving service from that
wireless ETC may well receive a lower quality of sei'vice than provided by the incﬁmb ent ETC?
If that expectation is to be part of the ETC designation process, why have quality of service rules

for any level of carrier, ETC or non-ETC? For incumbent ETCs, the cost of complying with

TR 16,1 14— 18, 1. 25.
31TR 26, 1. 7-16; TR 49, 1, 7-19.
TR 23,1 14-24,1.2.
#TR 69,1 18 - 70,1, 13.
¥ TR 120, 1. 4-12.
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Commission quality of service standards and delivering high quality service to customers is built
into the cost per line of the incumbents. This is the same basis upon which the competitive ETCs
receive their federal universal service support. If the funds to provide high quality service and
comply with Commission quality of service roles are inherent in the funds received by the
competitive ETCs, why should they not comply with those rules? Either all ETCs should have a

quality of service obligation, or no one should have that obligation.

ISSUE II.A.3: Should the same requirements apply to applications for designations in rural and
non-rural ILEC service areas?

There is general agreement that the same requirements should apply.

ISSUE I1.A.4: Should the same requirements apply regardless of the type of support (traditional
high-cost, interstate access/common line, low-income) that the ETC will receive?

" Again, there is general support that the same requirements should apply. OTA does point
out that it might make sense to have a shorter application process for those applicants that seek to
provide only low-income support, and not receive other types of support. For example, if an
ETC applicant wanted to concentrate service on the downtown Portland area and receive low
income support for those customers, it méy not make sense for that applicant to be required to
show how they will provide the service throughout the entire exchange. It may be in the public
interest to make Lifeline, Linkup and OTAP support available on a basis that is different than the

requirements that must be demonstrated to receive high cost universal service funds.

OPENING BRIEF OF THE OREGON
TELECOMMUNICATIONS ASSOCIATION - 9



PUBLIC INTEREST TEST
In this section of the Opening Brief, OTA will address the issues that exist under Issue
TL.B. These issues relate to the criteria that should be used to determine whether designation of a

competitive ETC is in the public interest.

ISSUE ILB.1: Should the Commission adopt the criteria proposed by the FCC in Order 05-467

" OTA recommends that the Commission adopt the criteria proposed by the FCC in Order
05-46, otherwise known as the ETC Designation Order.

There is a distinction in the way that Commission Staff and OTA approach the public
interest test. Commission Staff believes that a density analysis to review creamskimming
potential is not required.’®> However, in the ETC Designation Order, the FCC pointed out why
such analysis is necessary. The FCC analyzed the potential for creamskimming as follows:

The potential for creamskimming, however, arises when an ETC seeks designation in a
disproportionate share of the higher-density wire centers in an incumbent LEC’s service
area. By serving a disproportionate share of the high-density portion of a service area, an
ETC may receive more support than is reflective of the rural incumbent LEC’s costs of
serving that wire center because support for each line is based on the rural telephone
company’s average costs for serving the entire service area unless the incumbent LEC
has disaggregated its support. Because line density is a significant cost driver, it is
reasonable to assume that the highest-density wire centers are the least costly to serve, on
a per-subscriber basis. The effects of creamskimming also would unfairly affect the
incumbent LEC’s ability to provide service throughout the area since it would be
obligated to serve the remaining high-cost wire centers in the rural service area while
ETCs could target the rural incumbent LEC’s customers in the lowest cost areas and also
receive support for serving the customers in these areas. In order to avoid
disproportionately burdening the universal service fund and ensure that incumbent LECs
are not harmed by the effects of creamskimming, the Commission strongly encourages
states to examine the potential for creamskimming in wire centets served by rural
incumbent LECs. (Emphasis added.)*®

35 gtaff/1, Marinos/58, 1. 20 — 61, 1. 14.

36 Order 05-46 at 949.
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This Commission has itself used density analysis in past ETC applications.*” There is no
reason why that process should not continue. It has not been ovetly expensive or burdensome to
perform the analysis. The downside of not performing the analysis is that designation of a
competitive ETC to serve only the more profitable areas of a rural incumbent may make it
difficult for that rural incumbent to continue to provide service to the rest of its customers.>®

OTA firmly believes that continuation of a public interest test measured, in part, by a
creamskimming analysis is appropriate. The Nebraska Commissién conducted a

creamskimming analysis in denying an application submitted by Nextel. See, In the Matter of

the Application of Amended NPCR, Inc., dba Nexte] Partners, Eden Prairie. Minnesota Seeking
Designation as an Eligible Telecommunications Carrier that may Receive Universal Service
Support, Application No. C-2932, Order, at p. 9 (February 10, 2004).%

A similar density analysis was conducted by the Nevada Commission and was a basis for
denying an application by CellularOne. Se, Application of WWW License L. .L.C., dba

CellularOne, for Redefinition of its Service Area as a Designated Eligible Telecommunications

Carrier, Docket No. 04-3030, Compliance Order (August 4, 2004) at 1[46.40 The Nevada
Commission went on to find that such designation would have undermined the rural incumbent’s
ability to serve its entire study area. Compliance Order at 47.

Density was also considered by the Idaho Commission when it considered applications

37 In the Matter of RCC Minnesota, Inc. Application for Designation as an Eligible Telecommunications Carrier,
Pursuant to the Telecommunications Act of 1996, Docket No. UM 1083, Order No. 04-355 (June 24, 2004) and In

the Matter of United States Cellnlar Corporation Application for Designation as an Fligible Telecommunications
Carrier, Pursuant to the Telecommunications Act of 1996, Docket No. UM 1084, Order No. 04-356 (June 24, 2004).

- % Anyone who is of the belief that the current system of USF support where if an incumbent loses a line, it receives

the same amount of support is dreaming (the assertion is not factually cotrect in any event given limitations on
corporate operations expense and freezes in some parts of the fund). A public policy decision should not be
g)redicated upon hopes.

? Copy attached as Appendix D.
4 Copy attached as Appendix E.
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from Clear Talk and Nextel Partners. The density analysis of the potential for creamskimming
was one of the reasons for denying the applications. See, In the Matter of the Petition of IAT

Communications, Inc. dba NTCH-Idaho, Inc. or Clear Talk for Designation as an Eligible

Telecommunications Carrier/In the Matter of the Application of NPCR, Inc. dba Nextel Partners

Seeking Designation as an Eligible Telecommunications Carrier, Case Nos. GNR-T-03-8/GNR-
T-03-16, Order No. 29541 (July 23, 2004) at p. 17.*! The Idaho Commission was also concerned

that the extent to which creamskimming may affect the incumbent’s ability o serve. See, Order
No. 29541 at p. 18.

- Commission Staff argues that disaggregation, coupled with the requirement to serve an
entire wire center, is a sufficient answer to creamskimming.** The FCC has found this position
not to be correct. Acting on a much more complete record than is before this Commission, the
FCC concluded:

Nevertheless, although disaggregation may alleviate some concerns regarding
creamskimming by ETCs, because an incumbent’s service area may include wire centers
with widely disparate population densities, and therefore highly disparate cost
characteristics, disaggregation may be a less viable alternative for reducing
creamskimming opportunities. This problem may be compounded where the cost
characteristics of the rural incumbent LEC and competitive ETC applicant differ
substantially. Thus, creamskimming may remain a concern where a competitive ETC
seeks designation in a service area where the incumbent rural LEC has disaggregated
high-cost support to the higher-cost portions of its service area.”

This Commission has, in the past, included density analysis in its consideration of

whether an application for designation as an ETC is in the public interest. There is good reason

to continue that process. Density analysis is an important factor in determining the potential for

4 Copy attached as Appendix F. -
2 The disaggregation issues will be addressed in more detail below.
* Order 05-46 at §51.
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creamskimming,

ISSUE ILB.2: Should the criteria differ between designations in rural and non-rural ILEC
service areas?

OTA believes that the criteria are the same in each area. However, as OTA points out,
the examination of public interest should be more rigorous in rural areas.* This is the position
advanced by the FCC in the ETC Designation Order.*® What this means is the criteria are the

same, but the review is more rigorous in the case of rural service areas.

ISSUE I1.B.3: Should the Commission require an ETC tlo include entire ILEC wire centers in its
service area, regardless of the boundaries of its licensed area?

OTA supports the inclusion of the entire ILEC wire center. This is consistent with the
FCC position that the smallest geographic area served by a rural incumbent that should Be

considered for designation for a competitive ETC is the wire center.

ISSUE IL.B.4: Whether and to what extent the Commission should require incumbent local
exchange carriers to disaggregate and target support in a different manmer, as permitted by 47
C.FR. Section 54.315(c)(5)? |

Tt is OTA’s firm position that the Commission does not have any basis from the record in
this proceeding to make a decision Whethef incumbent local exchange carriers should be required

to disaggregate. A cost-benefit analysis has not been presented to the Commission.*” A rigorous

“# OTA/1, Wolf/22, 1. 6-9.

* Order 05-46 at Y42 and 43 and, especially, 59.
46 Order 05-46 at §77.

41 OTA/7, Mason/4, 1. 1-7.
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review of the potential costs have not been presented to the Commission. The only benefits that
have been described are perhaps a general benefit of being able to address creamskimming,*®

However, based upon a much more extensive record in the ETC Designation Order
proceeding, the FCC found that disaggregation was not the answer to creamskimming.*
Disaggregation can impose very significant costs. Before any decision is made whether to
require disaggregation, there should be a rigorous analysis of the costs that may be incurred.

As pointed out by Mr. Mason, the costs involved can vary a great deal depending upon
the nature of the existing records of the rural incumbent local exchange carrier. Under existing
rules, and for a very long time, rural incumbent local exchange carriers have been told to track
their costs based upon their service area, not based upon each exchange. Thus, many rural local
exchange carriers do not have the records available to them to support a disaggregation effort,*
Those that do, have probably disaggregated.” If the cost is relatively low, then a marginal
benefit might support disaggregation. However, where the cost is high, a greater demonstration
of benefit is needed. It ‘can be assumed that for many rural local exchange companies, the cost
would be quite high. An example provided for the record is a small, rural telephone company in
a western state that spent nearly $100,000.00 on a disaggregation stl.lcfly.5 2

It might be suggested that a proxy cost model could be used as a basis for disaggregation.
However, there is nothing in this record to show that any proxy cost mode] is a relatively
accurate means to allocate costs. Proxy cost models have been rejected for use in determining

federal universal service support for rural carriers because of the inability of those models to

8 gee, generally, Staff/1, Marinos/67.

* Order 05-46 at 48-53.

% OTA/7, Mason/7,1. 20~ 8, 1. 5.

5! For example, Pioneer Telephone Cooperative disaggregated based upon. a “robust” level of recordkeeping at the
exchange level. USCC/17; OTA/7, Mason/8, 1. 21-23. '

52 OTA/7, Mason/9, 1. 3-5.
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accurately predict the cost of a rural telephone company to provide service. This 1s, in part,
because of the widely disparate nature of the service areas served by rural telephone companies.

See, generally, In the Matter of Federal-State Joint Board on Universal Service, CC Docket No.

96-45, Rural Task Force Recommendation to the Federal-State Joint Board on Universal Service,

(Released September 29, 2000) (RTF Recommendation) which conducted an extensive
examination of the applicability of proxy cost models and concluded: “The aggregate results of
this study suggest that, when viewed on an individual rural wire center or individual Rural
Carrier basis, the costs generated by the Synthesis Model are likely to vary widely from.
reasonable estimates of forward-looking costs. As a result, it is the opinion of the Task Force
that the current model is not an appropriate tool for determining the forward-looking cost of
Rural Carriers.”

Why would such a questionable mode] perform any better for determining the relative
costs for disaggregation for a company? As an example, look at the Cascade Utilities service
areas. Cascade has exchanges that it serves in the high plains of north central Oregon. It has
exchanges in the hills of west central Oregon. Cascade has an exchange in the rural suburbs of
Portland. It has an exchange in the vicinity of Mt. Hood. On what basis would a proxy cost
model be able to assign relative costs for such widely disparate geographic areas within the same
company? The answer is: there is no basis. Proxy cost models do not work for‘ru:ral companies.

Further, as Mr. Mason’s testimony points out, disaggregation m.ight well simply produce
a windfall for existing wireless ETCs. In the example cifed by Mr. Mason, the following was
posited as a possible outcome:

The following hypothetical example explains the potential for windfall: ETC Alpha is an

ILEC with 1,000 access lines, with 800 access lines in Wire Center A and 200 of its lines
in Wire Center B. Alpha is currently receiving $10 of high-cost loop support on a per-line

3 RTF Recommendation at p. 18.
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basis. This results in Alpha receiving $10,000 of annual support. CETC Beta is currently
reporting that it is serving 500 access lines in Alpha’s study area, which includes both
wire centers, to USAC, and thus receives $5,000 in support (500 lines x $10 per line).

If ETC Alpha is required to disaggregate support to a wire center basis, the following
scenario could occur. Wire Center A would include the 800 access lines, and Wire
Center B would include 200 access lines. The results of the disaggregation study might
determine that Wire Center A support per line is $5 per line, and Wire Center B support
per line is $30 per line. For ETC Alpha, total support remains at $10,000 [(Wire Center A
lines of 800 x $5 per line = $4,000) plus (Wire Center B lines of 200 x $30 per line =
$6,000)].

However, if CETC Beta reports 200 lines in the Wire Center A and 300 lines in the Wire
Center B, the support for CETC Beta doubles, with the same number of lines reported
[(200 x $5 per line = $1,000) ptus (300 x $30 per line = §9,000) for a revised total of
$10,000 of CETC support]. This illustration demonstrates the potential for a windfall
from disaggregation. Why should CETC support double after the fact of designation as
an ETC just because of disaggreg'dﬁoz:l‘?54

Before embarking on a disaggregation path, the Commission should have before it evidence as to
whether this type of windfall will or will not occur.

In addition, the Commission must consider the complexity of doing any sort of relatively
accurate disaggregation study. As described by Mr. Mason, the steps are generally as follows:

The starting point for a disaggregation study for a rural Oregon ILEC is the High Cost
Loop support mechanism algorithm. The theory behind this algorithm is to develop the
cost for each loop within the study area. The difference between the calculated cost per
loop and the National Average Cost per Loop determines support to be received two
years after the expense is incurred by the ILEC.

The cost per loop calculated by the High Cost Loop algorithm is calculated at the study
area level. The premise behind disaggregation is to calculate cost per loop at the wire
center/zone level; the FCC’s rules allow up to two zones per wire center. One way of
developing cost per loop at the wire center/zone level requires determining the plant
necessary to provide the loop. Operating cxpenses are then allocated to the wire
center/zone Jevel based on that loop plant.

Under the approach I am describing, the ILEC’s Continuing Property Records are the
basis for determining Central Office and Outside Plant (Cable and Wire Facilities) loop
plant. An ILEC with a robust CPR program may maintain CPRs at the wire center level,
even though current rules require CPRs only at the study area level. In should be noted
that maintaining CPRs at the wire center level is not the same thing as doing a cost study

* OTA/7, Mason/11,1. 712, 1. 6.
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at the wire center level. If an ILEC does not have CPRs maintained at the wire
center/zone level, then the ILEC has to go through the process of developing such
records, which is quite expensive, or costs must be allocated to the wire center/zone level
based on some methodology. One question is what methodology should be used as this is
a very important cost driver.

Under the method I am describing, General Support Assets are also assigned to each wire
center/zone. Some General Support Assets can be directly assigned to a specific wire
center/zone. For example, Land and Buildings within a wire center’s boundaries and
used exclusively to provide service to customers in that wire center could be direct
assigned to that wire center. Other General Support Assets must be allocated based on
some methodology. Again, choice of methodology will drive the cost of the process.

Once Central Office plant, Outside (Cable and Wire facilities) plant, and General Support
Assets have been assigned to the wire center/zone level, the expenses associated with
plant follow that assignment and a methodology for allocating Corporate expenses and
taxes to the wire center/zone level must be developed. These expense categories, when
summed, become the total expense level to serve customers in each wire center/zone and,
when divided by loops served, become the cost per Joop for that wire center/zone.
For other support mechanisms, a similar analysis must also be undertaken.
As I have stated throughout, the choice of allocation mechanism is a very big driver in
the cost to develop disaggregation numbers. The more precise the desired outcome, the
more detailed, and, as a result, costly, the disaggregation methodology. If the benefit
sought is to provide correct economic signals, then precision (i.e., accuracy) would seem
to be the goal. However, the quandary is that this may be expensive.”
Before deciding whether disaggregation is in the public interest, the Commission should have an
undersfanding of the costs to the rural companies of proceeding down that path. There is no
evidence in this record which can provide that understanding.

For all of these reasons, the Commission does not have a basis to require incumbent local

exchange carriers to disaggregate in the evidence presented in this docket.

ISSUE ILB.5: Should the Commission adopt an upper limit on the number of ETCs that can be
designated in any given area?

OTA suggests that the Commission give serious consideration to whether their

55 OTA/7, Mason/9, 1. 12~11,1. 5. -
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limitations are appropriate. The exponential growth in the size of the federal universal service
fund is an important consideration. The Commission faces its own concerns in the growth of the
OUSF. What happens when multiple competitive ETCs are designated for the same service area

for OUSF purposes, as well as federal universal service fund purposes?

ANNUAL CERTIFICATION OF ETCS
This section of the Brief will address the issues under Section III. The general issue
(Issue ITI.A) states as follows: What specific requirements should the Commission adopt for the
annual récertiﬁcation of ETCs? The issues here are focused on what requirements should be
contained in the annual certification of ETCs, whether the ETC be wireline or wireless. The
primary issue is whether the requirements should differ between wireless ETCs and wireline

ETCs.

ISSUE ITL.A.1: Should the Commission adopt any, or all, of the FCC reporting requirements
proposed in Order 05-46?
OTA’s position is that the requirements proposed in Order 05-46 should be adopted for

wireless ETCs.

ISSUE OL.A.2: Should the Commission adopt other reporting requirements?
Commission Staff recommends that certain reporting requirements as contained in the

Commission’s prior orders for RCC Minnesota, Inc. (Order No. 04-355) and United States
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Cellular Corporation (Order No. 04-356) be applied to ETC reporting, particularly for wireless

ETCs.*® OTA supports the adoption of those requirements for wireless ETCs.

ISSUE IIL.A.3: Should the same reporting requirements apply to all types of ETCs — ILEC ETCs
and competitive ETCs?

Commission Staff and OTA agree that the same reporting requirements should not apply
to competitive ETCs and ILEC ETCs.

As stated by Commission Staff, the rationale for this distinction is as follows:

The FCC developed its reporting requirements specifically for wireless ETCs, since that
is the only type of carrier that the FCC designates as an ETC. While the competitive
neutrality principle should be considered when selecting annual reporting requirements, it
does not mean that all ETCs must have the exact same annual reporting requirements for
universal service recertification. All ETCs should demonstrate compliance with all ETC
requirements, but not necessarily in exactly the same ways. For instance, when the
Commission already requires certain ILECs to file reports covering an area of
compliance, it should not require them to resubmit those reports for annual certification

purposes.”’

As pointed out by OTA’s witness Mr. Wolf, an additional rationale for the difference is
as follows:

Incumbent ETCs have already expended the funds for investment for which they are
being reimbursed under the federal USF mechanism. Incumbents support their
investment through the submission of detailed cost studies. Competitive ETCs receive
support based upon the incumbent’s level of cost on a per-line level, not the competitive
ETC’s own prior investment. CETCs do not submit cost studies for review. Therefore, it
is appropriate for competitive ETCs to demonstrate how they will use USF funds to make
investments. The incumbent ETC has already made this demonstration through the
investment it has made and the supporting cost studies it has filed.®

As Mr. Wolf also points out, the Commission has reports available to it that show the

incumbent’s investment levels. He specifically references Forms O and I, and the Commission’s

% Staff/1, Marinos/85-86.
7 Staff/1, Marinos/89, 1. 4-13.
% OTA/M4, Wolf/4, 1. 4-11.
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annual access review.” Commission Staff agrees that these reports and reviews should be a
basis for distinguishing what incumbent ETCs and CETC:s file for the annual re-certification
process.®

There is a difference between OTA and Commission Staff on the way in which reporting
requirements would apply to ILEC ETCs. Commission Staff suggests that for those ILEC ETCs
that do not submit outage reports, trouble reports and held orders on a regular basis should
submit an annual report as part of the re-certification process.’’ OTA disagrees for the necessity
for this level of reporting. It should be sufficient for ILEC ETCs to certify their compliance with
quality of service standards. The reason for certification rather than detailed reporting is that the
Commission has a long history with ILEC ETCs. The Commission is fully aware of the
excellent quality of service provided by ILEC ETCs. Reporting from these entities is not
necessary. OTA believes that even competitive ETCs could be relieved of this level of reporting
once the Commission gains a sufficient level of confidence in the quality of service provided by
competitive ETCs. That level of confidence would be gained over a period of time in which the
Commission can view the reports submitted by the competitive ETCs.

Commission Staff suggests that there should be a certain level of ETC advertising; that is,
four times a year.”” It is not clear exactly what is meant By this suggestion. For example, on
cross-examination Staff suggested it would be sufficient if an ETC placed the same ad in four

different newspapers.® Why would an ETC that covers large portions of the state, such as RCC

Minnesota, be able to advertise in four areas and not even cover its entire service area, when an

* OTA/1, Wolf/30, 1. 3-5.

TR 180, 1 1-24.

61 See, generally, Staff/4, Marinos/27-38.
%2 Staff/4, Marinos/38, L. 5-11.

% TR 145, 1. 4-15.
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ETC covering a small area, such as Helix, would have to advertise four times in the same area?
And, incur that unneeded expense? It does not make sense.

Before any advertising requirements are imposed, the Commission should give
consideration as to the efficacy of such advertising. It may be that communication with social
service agencies in the local service area is a far more effective way to disseminate information
than simply purchasing a newspaper advertisement. The Commission should gather more
information about va;hat companies are doing before imposing any particular level of advertising.

The key should be communication, not the form of communication.

ISSUE ITI.A.4: Should the same reporting requirements apply regardless of the types of support

(traditional high-cost, interstate access/common line, low-income) received by the ETC?

In its testimony, OTA points out that the ICLS and IAS certification mechanism is on a
different track than the high-cost certification mechanism under FCC rules.® ICLS and IAS are
access revenue replacement mechanisms. It is also clear that under federal rules, these funds are
portable to CETCs. Commission Staff, in its reply testimony, seems to leap to the conclusion
that because OTA points out that there is a different legal requirement related to the two
certification processes, OTA is not concerned about how these funds are spent.® On cross
examination, Commission Staff seems to back away from that position.®
Obviously, OTA believes that all funds should be expénded properly. The question is

what is the proper certification process for each type of funding source. It is important to

compare 47 C.F.R. §54.809 (IAS) and 54.904 (ICLS) with 47 C.F.R. §314 (high cost support).

# OTA/1, Wolf31, 1. 11-15.
6 Staff/4, Marinos/44, 1. 5-8.
66 TR 145,1. 16— 147,1. 4.
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The FCC’s rules place the annual certification for IAS and ICLS with the “Administrator and the
Federal Communications Commission” not the states. On the other hand, certification regarding
high cost support is with the states.

It shouldlalso be kept in mind that for rural ILECs that draw from the Oregon USF, they
have already demonstrated a level of cost that anticipates support predicated on the amount
drawn from ICLS or IAS. In other wofds, the OUSF formula takes as a dollar for dollar
deduction the amount that a rural ILEC receives in ICLS or IAS from the amount the rural ILEC
would be entitled to draw from the state fund. What this means is that for those carriers, there is
already a demonstration under Oregon procedures as to the appropriateness of the level of receipt
of ICLS or IAS funds since they go to support the level of expense the Oregon Commission has
found appropriate for OUSF support.

On the other hand, CETCs simply draw based upon the same per line amount that the
incumbent draws, with no showing of need or cost support.

For the reasons stated above, the Commission should not require the same level of
reporting for ICLS and IAS as it does for high cost funds.

OTA also thinks that the level of annual recertification reporting should be greatly
diminished if all a carrier is receiving is Lifeline/Linkup support. Commission Staff recognizes
that there should not be any network plan reporting for such a limited ETC. OTA agrees.
Further, OTA suggests that care should be taken that the reporting requirements are not so
burdensome for a limited purpose ETC (the limited purpose being receipt of Lifeline/Linkup
funds) that the process discourages what otherwise would be accomplishment of a public policy

goal — ensuring that service is provided to low income persons.
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CONCLUSION

OTA appreciates the opportunity to submit its comments in this docket. OTA believes
that the positions it has advanced will lead to an ETC certification process that is rigorous and
fulfills the public policy goals of Section 254 and Section 214(e) of the Telecommunications Act
of 1996. Further, OTA’s recommended positions on the annual re-certification process provides
the Commission with detailed basis upon which to make the annual certiﬁéation decision. Itisa
process which recognizes the differences in funding and operations between incumbent ETCs
and competitive ETCs, particularly wireless ETCs.

The Commission’s consideration of these positions 18 appreciated.

Dated this 17th day of April, 2006.

. >
Richard A. Finniggfl, OSB No. 96535
Attorney for the Oregon Telecommunications
Association

OPENING BRIEF OF THE OREGON
TELECOMMUNICATIONS ASSOCIATION - 23



APPENDIX A



(%] 2

~

oo =~ O~  Uh

10
11
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27
28

BEFORE THE ARIZONA CORPORATION COMMISSION

COMMISSIONERS

JEFF HATCH-MILLER, Chairman
WILLIAM A. MUNDELL

MARC SPITZER

MIKE GLEASON

KRISTINK. MAYES

IN THE MATTER OF THE APPLICATION OF DOCKETNO. T-04248 A-04-0235
WWC LICENSE LLC (WESTERN WIRELESS

CORPORATION)FOR DESIGNATION AS AN DECISIONNO.

ELIGIBLE TELECOMMUNICATIONS CARRIER

AND REDEFINITION OF RURAL TELEPHONE ORDER

COMPANY SERVICE AREA.

Open Meeting
September 7 and 8,2005
Phoenix, Arizona ‘

BY THE COMMISSION:

WWC License LLC dba CellularOne (“Western Wireless” “Applicant” or “Company™) is a
commercial mobile radio services (“CMRS”) provider operating under the *CellularOne” national
brand name. Western Wireless currently serves customers in LaPaz, Mohave and Yuma Counties in
Arizona. Pursuant to the Federal Communications Act of 1934, as amended by the
Telecommunications Act of 1996 (1996 Act” or “Act”) and the rules and regulations of the Federal
Communications Commission (“FCC”), Western Wireless filed with the Arizona Corporation
Commission (“Commission”) on March 26, 2004, an application for designation as an eligible
telecommunications carrier (“ETC”) in the wire centers listed on Exhibits A and B, attached hereto
and incorporated herein by reference. Designation as an ETC will enable Western Wireless to apply
for and receive Federal nniversal service support from the Federal Universal ServiceFund. Western
Wireless is currently licensed and provides signal coverage throughout the rural study areas and non-
rural wire centers identified on Exhibit A, and unconditionally requests ETC designation in those
study areas and non-rural wire centers. In addition, Western Wireless requests that the Comimission
conditionally designate Western Wireless as an ETC in the service area of the wire centers described
in Exhibit B, subject to approval of the redefinition by the FCC under 47 CFR. § 54.207(c) to

effectuate Western Wireless® designation.
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Public notice of the application was given as outlined herein. The notice set a deadline for
equesting intervention, and set a separate deadline for requesting a hearing. Intervention was
-equested by and granted to the Arizona Local Bxchange Carriers Association ("ALECA™).” No
sther parties requested intervention. Three procedural conferences were held at which Western
Wireless, ALECA, and the Commission’s Utilities Division Staff (“Staff ) appeared. Also appearing
# the initial procedural conference was Verizon California, Inc. (“Verizon™). Opportunity for
-equesting a hearing was provided at each procedural conference. No parties requested a hearing.

Staff filed an initial Staff Report on the application, and subsequently filed a Supplemental
Staff Report on the application following the FCC’s release, on March 17, 2005, of a Report and
Order addressing the minimum requirements for a telecommunications carrier to be designated an
BTC.2 A potable addition to prior FCC requirements for ETC designation is the requirement that
EIC applicants file a five-year network improvement plan outlining the use of universal service
finds as a condition of ETC designation, and a requirement that ETCs already designated by the FCC
file such a plan no Jater than October 1, 2006.° The ETC Minimum Requirements Report and Order
also imposes annual reporting requirements and urges State Commissions to adopt requirements
similer to those adopted by the FCC.

Staff recommended that Western ‘Wireless be required to file a five-year network
improvement plan prior to a hearing or Decision in this matter, and that Staffbe allowed to provide a
supplemental filing in response to the plan within 60 days following the filing of the plan. Staff also
recommended that following ETC designation, Western Wireless be required to comply with annual

reporting requirements related to the five-yearplan.

! ALECA is a non-profit trade association whose members include the following rural Comrnission-regulated incumbent
local exchange carrjers (“ILECs”): Arizona Telephone Company, CenturyTel, Copper Valley Telephone, Frontier
~omminications, Midvale Telephone Exchange, Navajo Communications, South Central Communications, Southwestern
Telephone Company, Table Top Telephone Company, and Valley Telephone Cooperative. ALECA also includes the
following tribally-owned ILECs: Fart Mojave Telephone Company, Gila River Telecommunications, San Carlos Apache
Telecom Utility and Tohono O’Odham Utility Authority.

! rederal-Siate Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, FCC 05-46 (rel. March 17,
2005) (*'ETCMinimumRequirements Report and Order” or “Reportand Order”). :

* Thisrequirement does niot apply to ETCs designated by State Commissions. Section214(e)(2) of the 1996 Act provides
state public utility commissions with the primary responsibility for designating ETCs. However, scction214({e)(6) of the
Act directs the FCC to designate carriers when those carriers are not subject to the jurisdiction of a state public utility
sommission. Western Wireless is subject to the jurisdiction of this Commission.
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Wastern Wireless states that it will accept Staffs recommendations in this matter with the
exception of Staffs recommendation that it be required to file a five-year network improvement plan
prior 1o designation. Western Wireless made two alternative preposals, one io make a post-
designation compliance filing instead of filing a five-year plan, and the second, to file a five-year
plan by October 1,2006.

As set forth in the following Findings of Fact, we find that because Western Wireless will be
entitled 10 receive universal service funds upon designation as an ETC, it is in the public imterest to
require Western Wireless to file, prior to receiving an ETC designation, a five-year network
improvement plan for Commission approval that demonstrates how those universal service funds will
be spent to improve coverage, signal strength or capacity that wouid not otherwise occur absent the
receipt of high-cost support, for the purposelof expanding or preserving wide access to phone
services in Arizona. We find that any burden that the requirementto file such aplan asa condition of
becoming eligible for a Federal subsidy may impose is outweighed by the need to ensure that
Western Wireless is willing and able o provide the supported services throughout the requested
designation arca, and to ensure that ratepayer-funded umiversal service support funds are used in the
manner intended, which is to aid in the provision of access to affordable telecommunications and
information services to rural and high-cost telecommunications services consumers. The annual
progress report requirement recommended by Staff and adopted herein can serve as a vehicle for an
annual “true-up” of the Company’s network improvement plans as the Company deems necessary to
comport with technological advances and possible changes in the business and regulatory
enviromment. We will require that Western Wireless® annual progress report include a notification of
such changes to its current-year plans and will also require thiat the annual progress report include
updates to the Company’s future-year plans to reflect its actual planning.

% * * * * * *® * * *
Having considered the entire record herein and being fully advised in the premises, the

Arizona Corporation Conunission finds, concludes, and orders that:

I____iFACT
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1 | 1. Western Wireless is a CMRS provider operating under the “CellularOne™ national

2 | brand name. Western Wireless currently serves customers in LaPaz, Mohave and Yuma Counties in

Arizona.

4 2. Western Wireless is licensed by the FCC to provide non-wireline service in the

 northern portion of Arizona Rural Service Area (“RSA™) 1and Arizona RSA 4.

61 3. Section 214(¢) of the 1996 Act, and the rules and regulations of the FCC establish

| criteria for designation as a Federal ETC in Arizona.

| 4. On March 26, 2004, pursuant to the 1996 Act and the rules and regulations of the
FCC, Western Wireless filed with the Commission an application for demgnatmn as an ETC in the
wire centers listed on Exhibits A and B, attached hereto and incorporated herein by reference.
Designation as an ETC will enable Western Wireless to apply for and receive Federal universal
service support from the Federal Universal Service Fund.

5. Westem Wireless is currently licensed and provides signal coverage throughout the
rural study areas and non-rural wire centers identified on Exhibit A, and unconditionally requests
ETC designation in those study arcas and non-rural wire centers. |

6. Westem Wireless requests that the Commission conditionally designate Western
Wireless as an ETC in the service area of the wire centers described in Exhibit B, subject to approval
of the redefinition by the FCC under 47 CFR. § 54.207(c) to effectnate Western Wireless®
designation.

7. On August 17,2004, Western Wireless filed a Request for a Procedural Conference to
address the timing and conduct of the proceeding in this docket. .

8. A Procedural Conference was held as scheduled on September 2, 2004. Western
Wireless, ALECA, Verizon, and Staff entered appearances through counsel and discussed public
notice requirements, time required for discovery, and proposed dates for the filing of a Staff Report
as well as for filing comments on the Staff Report.

°. A Procedural Order issued September 3, 2004 esté.blishcd public notice requirements
which included deadlines for intervention, for requesting a hearing on the application, for the filing of

ithe Staff Report and for the filing of responses thereto. The Procedural Order also established a

DECISIONNO.
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deadline of October 29,2004 for filing any requests for a hearing on the application.

10.  On September 22,2004, pursuant to the September 3,2004 Procedural Order, Western
Wireless filed a Notice of Filing Affidavit of Mailing and Notice of Filing Affidavit of Publication,
and on October 8,2004, filed a Notice of Filing Supplemental Affidavit of Mailing.’

11.  On October 14, 2004, ALECA filed a Motion to Intervene, which was granted by
Procedural Order of October 27,2004, |
12.  No other requests to intervene were filed, and ne requests for hearing were received.

13.  OnDecember 28,2004, ALECA filed a Notice of Filing Decision No. 67403 Granting
ETC Statusto Allte] Communications, Inc.

14.  On December 30, 2004, Staff filed a Staff Report on the application, 1'ecommendilig
approval of Western Wireless” application subject to conditions.

15. On February 18, 2005, ALECA and Western Wireless each filed a response to the
December 30, 2004 Staff Report. Both parties requested that the Commission modify the conditions
Staffrecommended.

16. OnMarch 1, 2005, a Procedural Order was issued setting a Procedural Conference for
March 10, 2005 to discuss the need for a hearing in this matter. The Procedural Conference was
convened as scheduled on March 10,2005, Western Wireless, ALECA and Staff appeared through
counsel. The parties stated that the FCC had recently issued a press release stating that 1t would soon
issue a Report énd Order adopting additional requirements to apply to carriers seeking designation as
an ETC from the FCC. Staffproposed to review the new FCC ETC Order, ascertain how it applies to
this case, and file a supplemental Staff Report within 30 days of the public release of the new FCC
ETC Order. Western Wireless and ALECA both agreed with the concept proposed by Staff.
Western Wireless, ALECA and Staff _all stated a belief that a hearing was not required, although
ALECA maintained its right to request a hearing, if afier release of the new FCC ETC Order, it found
a hearing to be necessary. | |

17. A Procédural Order issued April 8, 2005, directed Staff'to file its Supplemental Staff
Report on the application within 30 days of the date the FCC Report and Order in FCC Docket No.
FCC 05-46 was made publicly avaiiable. '
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18, On March 17, 2005, the FCC’s Wireline Competition Bureau released the Mininumm
FIC Requirements Report and Order addressing the minimem  requirements for a
‘elecommunications carrier to be designated an ETC.

19.  On April 15, 2005, Staff filed a Supplemental Staff Report on the application,
recommending approval subject to revised conditions and reporting requirements.  Staff
recommended that Western Wireless be required to file a five-year nefwork improvement plan prior
1 a hearing or Decision in this matter, and that Staff be allowed to provide a supplemental filing in
response to the plan within 60 days of its filing.

20.  On April 22, 2005, a telephonic proc:edural conference was held for the purpose of
allowing the parties to discuss remaining procedural issues associated with this proceeding. Western
Wireless, ALECA and Staff appeared through counsel. Western Wireless stated that it wished to
have =n opportunity to formally respond to legal and practical issues raised in the Supplemental Staff
Report. ALECA indicated that it wished to have the opportunity to reply to Western Wireless’
response.  All parties indicated their continuing belief that a hearing on the application was
Unnecessary. |

21.  OnApril 22,2005, aProcedural Order was issued setting a procedural schednle for the
filing of responsive comments to the Supplemental Staff Repaort, and for the filing of reply comments
thereto. The Procedural Order directed that the.responsive and reply comments include supporting
legal arguments.

» OnMay 12,2005, Western Wireless filed a Response to Supplemental Staff Report.

23, OnMay 13,3005, ALECA filed a Response to Staffs SupplementalReport.

24.  OnMay 27,2005, Staff filed 2 Reply to Responses to SuPplenieﬁtal StaffRepbrt.

25.  Also on May 27, 2005, ALECA filed a Reply to Western Wireless’ Response to
Supplemental Staff Report, and Westen Wireless filed & Reply to ALECA’s Response to
Supplemental Staff Report.

Statntory and FCC Requirements for ETC Deswnatmn

26, Westem Wireless’ Application seeks ETC deswnatlon pursuant to Section 214(e)(2)
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of the 1996 Act for purposes of receiving Federal universal service support in Arizona.

27.  Section 214(e)(2) of the 1996 Aot as set forth below, provides state commissions
with the primary responsibility for performing ETC designations:

(2) Designation of eligible telecommunications carrier

A State commission shall upon its own motion or upon request designate a
common carrier that meets the requirements of paragraph (1) as an eligible
telecommunications carrier for a service area designated by the State commission.
Upon request and consistent with the public interest, convenience, and
necessity, the State commission may, in the case of an area served by a rural
telephone company, and shall, in the case of all other areas, designate more than
one common carrier as an eligible telecommunications carrier for a service area
designated by the State commission, so long as each additional requesting
carrier meets the requirements of paragraph (1). Before designating an additional
eligible telecommunications carrier for an area served by a rural telephone
company, the State commission shall find that the designation is in the public
interest.

28.  Section214(e)(1) of the 1996 Act® provides as follows:

(e) Provision of universal service
(1) Eligible telecommunications carriers
A common carrier designated as an eligible telecommunications carrier under
paragraph (2), (3), or (6) shall be eligible to receive universal service support in
accordance with section 254 of this title, and shall, throughout the service area for
which the designation is received -

(A) offer the services that are supported by TFederal universal service suppoit
mechanisms under section 254(c) of this title, either using its own facilitiesor a
combination of its own facilities and resale of ancther carrier’s services
(including the services offered by another eligible telecommunications carrier);
and

(B) advertise the availability of such services and the charges therefor using
media of general distribution.

29.  Pursuant to section 254(z)(1) of the 1996 Act® the FCC promulgated regulations

| designating the nine services that an ETC must offer in order to receive Federal universal service

support as follows:

1N Voice grade access to the public switched network;
2) Local usage;

Y47 US.C. § 214(e)2).
' 47'U.8.C. § 214(e)(1).
*471.8.C.§ 254,
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3) Dual tone multi-frequency ("DTMF") signaling or its functional equivalent;
4 Single-party service or its functional equivaient;
5 Access to emergency services, including 911 and enhanced 911;
6; Access to operator services;
7 Access to interexchange services;

g8)  Accessto directory assistance; and
9) Toll limitation for qualifying low-mcome consumers.

7

30.  FCC regulations further require that in order to be designated as an ETC, a carrier
nust also offer Lifeline and Link Up services to all qualifying low-income consumers within its
service area’ Lifeline service provides basic telephone service with discounts on monthly
:elecon?nmnica.tions charges. Link Up service provides financial assistance to help cover the
nstallation charges for telecommunications service. FCC regulations require an ETC to publicize the
wvailability of Lifeline and Link Up support in a manner reasonably designed to reach those likely to
jualify for the services.”

31, With its ETC Minimum Requirements Report and Order, the FCC adopted, consistent
with the recommendations of the Federal-State Joint Board onm Universal Service, additional
nandatory requirements for ETC designation proceedings in which the FCC acts pursuant to section
214(e)(6) of the Act." The Report and Order adopted the recommendation of the Joint Board, to
sncourage states such as Arizona that exercisejurisdiction over ETC designations pursuant to section
214(e)(2) of the Act to adopt the requirements of the Report and Order when deciding whether a
sommon carrier such as Western Wireless should be designated as an BTC.M The Report and Order
includes the FCC's public interest analysis,”” and encourages State Commissions to require ETC

applicants to meet the same conditions and to conduct the same public interest analysis the FCC

'47 CFR.§ 54.101.

"47 CF.R. §5 54.401, 54.405 and 54.411(n).

' 47 CFR. 5§ 54.405(b) and 54.411(3)(d).

® Section 214(e)(2) of the Act provides state public utility commissions with the primary responsibility for designating
ETCs. However, section214(e)(6) of the Act directs the FCC to designate carriers when those carriers are not subject to
‘he jurisdiction of a state public utility commission. Western Wireless is subject to thejurisdiction of this Commission.

" ETC Minirmum Requirements Report and Order,para 19.

271d, para 40-57.
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requires.”® The Report and Order states that the FCC's permissive guidelines for state ETC

designation proceedings are designed to ensure designation of carriers that are financially viable,

o]

likely to remain in the market, willing and able o provide the supported services throughout the

LE5 ]

designated service area, and able to provide consumers an evolving level of universal service.” The

5.2 BRI

FCC further states in the Report and Order that 2 set of guidelines allows for a more predictable

(w0}

process among the states, and that its guidelines will improve the jong-term sustainability of the

universal service find, becanse under its guidelines, only fully qualified carriers that are capable of

(s I -

and committed to providing universal service will be able to receive s.upport.15

10 32. In addition to implementing additional requirements for new applicants for ETC
11 | designation, the ETC Minimum Requirements Report and Order makes new reporting requirements
2| applicable on a prospective basis to all ETCs previously designated by the FCC, and requires those
ETCs to submit evidence demonsirating how they comply with the new ETC designation framework
by October 1, 2006, at the same time they submit their annua certification filing.’* The Report and
Order further states that the FCC does not believe that different ETCs should be subject io different
17 obligations associated with receiving universal service support because of when they happened to
18 | first obtain ETC designation.”” On that basis ﬂ1e FCC encourages State Commissions to apply the

19} new reporting requirements to all ETC applicants over which they exercisejurisdiction, regardless of

20 | he date of initial ETC designation.®
21
33, The additional requirements for FCC designation of ETCs that the FCC adopted in the
22
Minimum Requirements Report and Order include the following:
23
24 § 54.202 Additional Requirements for [Federal Communications] Commission
designation of eligible telecommunications carriers.
25
* Id., para 19, 58-62.
26 | id, para 60, '
7 15 Id, para 56
' 1d, para 68-72,
" 14, para 20.

28 13, para 71-72.
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(a) On or after the effective date of [therules adopted by the FCC], in.crder to be designated
an eligible telecommunications carrier under section 214(e)(6), any common carrier in its
application [to the FCC) must:

&)

@

&)

)

()

(A) committo provide service throughout its proposed designated service area to all
customers making a reasonable request for service. Each applicant shall certify that it
will (1) provide service on a timely basis to reguesting customers within the
applicant’s service area where the applicant’s network already passes the potential
customer’s premises; and (2) provide service within a reasonable period of time, if the
potential customer is within the applicant’s licensed service area but outside its
existing network coverage, if service can be provided at reasonable cost by (a)
modifying or replacing the requesting customer’s equipment; (b} deploying a rooi-
monnted antenna or other equipment; (c) adjusting the nearest cell tower; (d) adjusting
network or customer facilities; (e) reselling services from another carrier’s facilitiesto
provide service; or (f) employing, Jeasing or constructing an additional cell site, cell
extender, repeater, or other similar equipment; and

(B) submit a five-year plan that describes with specificity proposed improvements or
upgrades to the applicant’s network on a wire center-by-wire center basis throughout
its proposed designated service area. Each applicant shall demonstrate how signal
quality, coverage or capacity will improve due to the receipt of high-cost support; the
projected start date and completion date for each improvement and the estimated
amount of investment for each project that is funded by high-cost support; the specific
seographic areas where the improvements will be made; and the estimated population
that will be served as a result of the improvements. If an applicant believes that
service improvements in a particular wire center are nat needed, it must explain its
basis for this determination and demonstrate how funding will otherwise be used to
furtherthe provision of supported services in that area.

demonstrate its ability to remain functional in emergency situations, including a
demonstration that it has a reasonable amount of back-up power to ensure
functionality without an external power source, is able to reroute traffic around
damaged facilities, and is capabie of managing traffic spikesresulting from emergency
situations.

demonstrate that it will satisfy applicable consumer protection and service quality
standards. A commitment by wireless applicanis to comply with the Cellular
Telecommunications and Internet Association’s Consumer Code for Wireless Service
will satisfythis requirement. Other commitments will be considered on a case-by-case
basts. '

demonstrate that it offers a local nsage plan comparable to the one offered by the
incumbent LEC in the service area for which it seeks designation.

certify that the carrier acknowledges that the [Feders! Communications] Commission
may require it to provide equal access to long distance carriers in the event that no
other eligible telecommunications carrier is providing equal access within the service

10 DECISION NO.
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1 area.
2 (b)  Any common carrier that has been designated under Section 214{€)(6) as an eligible
telecommunications carrier or that has submitted its application for designation under section
3 214(e)(6) before the effective date of [these new rules adopted by the FCC] must submit the
information required by paragraph (a) of this sectionno Jater than October 1,2006, as part of
4 its annual reporting requirements under section 54.209.
> (c)  Public Interest Standard. Prior to designating an eligible telecommunications carrier
6 pursuant to section 214(e)(6), the [Federal Communications] Commission shall determine that
such designation is in the public intersst. In doing so, the [Federal Communications]
7 Cornmission shall consider the benefits of increased consumer choice, and the unigue
advantages and disadvantages of the applicant's service offermg. In instances where an
8 eligible telecommunications catrier applicant seeks designation below the study area level of
9 a rural telephone company, the [Federal Communications] Commission shall also conduct a
creamskimming analysis that compares the popuiation density of each wire center in which
10 the eligible telecommunications carrier applicant seeks designation against that of the wire
centers in the study area in which the eligible telecommunications carrier applicant does not
11 seek designation. In its creamskimming analysis, the [Federal Communications] Commission
shall consider other factors, such as disaggregation of support pursuant to § 54.315 by the
12 incumbent local exchange carrier.
13 (@ A common carrier seeking designation as an eligible telecommunications carrier under
14 section 214(e)(6) for any part of tribal lands shali provide a copy of its petition to the affected
tribal government and tribal regulatory authority, as applicable, at the time it files its petition
15 with the Federal Communications Commission. In addition, the [Federal Communications]
Commission shall send the relevant public notice seeking comment on any petition for
16 designation as an eligible telecommunications carrier on tribal lands, at the time it is released,
17 to the affected tribal government and tribal regulatory authority, as applicable, by overnight
eXpress mail.'®
18

34. The ETC Minimum Requirements Report and Order also adopted annual reporting
19 § requirements for FCC-designated ETCs that include the following:

20 .§ 54209 Annual reporting requirements for designated eligible telecommunications
21 carriers. :

(a) A common carrier designated under section 214(e)(6) as an eligible telecommumications
22 carrier shall provide: '
23 (1) & progress report on its five-year service quality improvement plan, including maps

detailing its progress towards meeting its plan targets, an explanation of how much

24 universal service support was received and how it was used to improve signal quality,
95 coverage, or capacity, and an explanation regarding any network improvement targets
that have not been fulfilled. The information shall be submitted at the wire center
26 level; : -
27
5 ¥ See ETCMininmum Requiremenis Report and Order, Appendix A, amending Part 54 of Title 47 of the Code of Federal
8 Regulations.

11 DECISIONNO.
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(2)  detailed information on any outage, as that term is defined in 47 C.FR § 4.5, of at
least 30 minutes in duration for each service area in which an eligible
telecommunications carrier is designated for any facilities it owns, operates, leases, or
otherwise utilizes that potentially affect {a) at least ten percent of the end users served
in a designated service area; or (b) a 911 special facility, as defined in 47 CF.R. §
4.5(e). Specifically, the eligible felecommunications carrier’s annual report must
include information detailing: (a) the date and time of onset of outage; (b) a brief
description of the outage and jts resolution; (c) the particular services affected; (d) the
geographic areas affected by the outage; (e) steps taken to prevent a similar situation
in the future; and (£) the number of customers affected;

(3)  the number of requests for service from potential customers within the eligible
selecommunications carrier's service areas that were unfulfilled during the past year.
The carrier shall also detail how it attempted to provide service to those potential
customers, as set forth in § 54.202(2){1)(A); :

(4)  thenumber of complaintsper 1.000handsets or lines;

(5)  certification that it is complying with applicable service quality standards and
consumer protection rules;

(6)  certification that the carrier is able to function in emergency situations as set forth in
§54.201(2)(2);

(7)  certification that the carrier is offering a local usage plan comparable to that offered by
the incumbent LEC in the relevant service areas; and

(8)  certification that the carmrier acknowledges that the [Federal Communications]
Commission may require it to provide equal access to long distance carriers in the
event that no other eligible telecommunications carrier is providing equal access
within the service area.”’ :

Staff’s Recommendations

35,  In its initial StaffReport, which was issued prior to the ETC Minimunt Requirements

Report and Order, Staff recommended approval of Western Wireless' application subject to the
following ten conditions:

1) Western Wireless shall docket an informational tariff with the Commission, setting forth

the rates, terms and conditions for its general services (including, but not limited to, its

Life Line and Link Up service) and other services for which it receives Federal Universal

Service Fund support in its ETC service area approved herein within 30 days of an Order

? See id
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1 in this matter. On an ongoing basis Western Wireless shall comply with A.R.S. § 40-367

2 in amending its tariffs.

3 2) Western Wireless shall make available Lifeline and Link Up servicesto qualifying low-

4 income applications in its ETC service area no later than 90 days after a Commission

3 Decision. ‘Western Wireless shall docket a letter providing notification of the

0 commencement date for the service within 100 days of 2 Commission decision.

7 3) Western Wireless shall docket its advertising plan for Lifeline and Lk Up services, for

8 Staffs review, within 60 days of a decision in this matter or prior to commencing service,

) whichever occurs first. The Company must also demonstrate its intention to advertise
10 throughout its entire service area.
11 4) Western Wireless shall publicly file, with its informational tariff, accurate coverage-area
12 maps of the portions of its service areas for which this Decision designates it an ETC
13 within 30 days of this Decision. Western Wireless shall docket, by April 1 of each year,
14 commencing with 2005, the most accurate coverage-area maps available. Westem
15 Wireless shall also provide updated coverage-maps upon request by the Commission. On
16 an ongoing basis, prior to entering into any service contract with a potential customer,
17 Western Wireless shall provide that potential customer with copies of the most accurate
18 coverage-area maps available, in order to enable the potential customer to ascertain where,
19  within the ETC designation areas, Western Wireless can actually provide service to that

20 customet.
21 5) Western Wireless shall be requirec to provide service quality data following a request by
22 Commission Staff. Western Wireless shall provide such datz within the timeframe 1t‘;iv&u
23 in Staffs request to the Compény.
24 6) Westemn Wireless shall submit any consumer complaints that may arise from its ETC
25 service offerings to the Commission’s Customer Service Division, provide a regulatory
26 contact, and comply with the provisions of the Commission’s customer service rules,
27 " including establishment of service, minimum customer information requirements, service
28 connection and establishment, provision of serviée_. billing and collection, and termination
13 DECISIONNO.
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of service. Westem Wireless shall include the Commission’s Consumer Service
Division’s telephone number on all bills issued to customers in its ETC service area.

7) Western Wireless shall be required to utilize all federal high-cost support for its rural ETC
service area within the State of Arizona. Western Wireless shall docket an affidavit
confirming that all federal high-cost support for its Arizona exchanges will only be used
for the provision, maintenance, and upgrading of facilities and services for which the
support is intended, consistent with Section 254(e) of the 1996 Act. This Affidavit shall
reflect the calendar year and be due by April 1 of each year following ETC approval,
beginning with April 1,2006.

8) Western Wireless shall maintain and retain auditable records of all expenditures of
universal service funds received as a result of the ETC designation granted herein, and
shall be required to submit to an audit of its expenditures of its universal service funds
upon arequest by Commission Staff.

9) Western Wireless shall docket & plan that details proposed projects to be supported by the
Federal Universal Fund within ninety (90) days after an Order in this maiter.

10)Western Wireless shall be required to docket an annual filing detailing how it is utilizing
its federal high-cost support for its Arizona exchanges, service quality performance data,
and consumer complaint data. This annual filing should reflect the calendar year and
should be due by April 1 of the first four years following ETC approval, beginning with
April 1,2006, and ending on April 1,2009.

36. In its Supplementa] Staff Report on Western Wireless® application, Staff states that
after considering the ETC Minimum Reguirements Report and Order, Staffrecommends that Western
Wireless be required to mieet certzin eligibility conditions and associated reporting requirements.
Staffrecommendsthat in order to be designated as an ETC, Western Wireless must:

1) Demonsirate a commitment and ability to provide supported services throughout the

ETC service area and provide a five-year network improvement plan.
a. File with the Compliance Section of the Utilities Division an Initial formal five-year

network improvement plan that shows for each wire center within the designated ETC
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service area:
1, Planned improvements in signal quality, coverage, or capacity;
1. Projected start date and completion date and investment amoumnt for each
planned improvement;
iii.  Specific geographic areas where each planned improvementwill occur;
iv.  Estimated population served by each planned improvement; and
V. Coverage area maps detailinghow high cost monies will be nsed to improve its
network, and where signal strength coverage or capacity will be improved
where funding is received.
b. File with the Compliance Section of the Utilities Division an Annual Progress Report
on five-year service quaiity improvement plan providing the following nformation at
the wire center level: |
1 Maps detailing progress towards meeting its plan targets including how high
cost monies were nsed to improve its network, and where signal strength
coverage or capacity have been improved where funding was received,

i An explanation of how much universal service support was received and how
the support was used to improve signal quality, coverage, or capacity;

i,  An explanation of any unfulfiled improvement goals; and

iv. A description of why any targets in the five-year plan have not been met.

2) Demonstrate a commitment and ability 1o advertise supported services and lifeline and
linkup throughout the ETC service area.

a. Tile with the Compliance Section of the Utilities Division ap Initial Advertising Plan
for supported services throughout the ETC service arez.

b. File with the Compliance Section of the Utilities Division an Annual Certification that

- Western Wireless is advertisihg the supported services including lifeline and linkup
throughout the ETC service area.
3)  Offer Lifeline and Linkup.

a. File with the Compliance Section of the Utilities Division an Initial Letter indicating

15 | DECISIONNO.
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provision of lifeline and Iinkup.

b. File with the Compliance Section of the Utilities Division an Annual Certification that
Western Wireless is offering lifeline and linkup.

4) Demonstrate the ability to remain functional in Emergency Situations.

a. Filewith the Compliance Section of the Utilities Division an Annual Certification that
Western Wireless is able to function in emergency sitnations.

5) Demonstrate 4 commitment to meeting Service Quality Standards.

a. File with the Compliance Section of the Utilities Division an Annual report of
unfulfilled requests for service from potential customers within the ETC service area,
how Western Wireless attempied to providé service, and why it was unsuccessful.

b. File with the Compliance Section of the Utilities Division Information on any outage
lasting at least 30 minutes in any part of the ETC service area including:

L The date and time of onset of the outage;
i Abrief description of the outage and its resolution;
{fi,  Theparticular services affected;
iv.  The geographic areas affected;
V. Steps taken to prevent a similar situation in the future; and
vi.  The number of customers affected. |

6) Demonsirate a commitment to meeting consumer protection standardsand compliance
with Arizona Corporation Commission Customer Service Rules including R14-0-503
_ Establishment of Service; R14-2-304 — Minimum Customer Information
Requirements; R14-2-505.A — Service Connection and Establishment; R14-2-507 A,
Cand D _ Provision of Service; R14-2-508 — Billing and Collection; R14-2-509
excluding A(2) — Terminationof Service; R14-2-510 — Customer Complaints.

a. File with the Compliance Section of the Utilities Division an Annual Certification that
Western Wireless is in compliance with CTLA Consumer Code for Wireless Service.

b. File with the Compliance Se_ction of the Utilities Division an Annual Certification that

Western Wircless is providing accurate coverage area maps 10 potential customers
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consistent with CTIA Consumer Code.

c. File with the Compliance Section of the Utilities Division an Anmual Report
documenting the number of consumer compiaintsper 1,000 handsets/lines.

d. Include Arizona Corporation Commission contact information on customers’ bills.

7 Offer a Local Usage plan comparable to the one offered by the undeslying chal
exchange carrier.

a. File with the Compliance Section of the Utilities Division an Annual Certification that
Western Wireless is offering an acceptable Local Usage Plan.

§)  Acknowledge willingness to provide Equal Access in the designated ETC service area

in the event that no other ETC is providing equal access within the service area.

a. File with the Compliance Section of the Utilities Division an Annual Certification that
Western Wireless is willing to provide Equal Access in the event that no other ETC is
providing equal access within the service area.

9) Acknowledge willingness o file an annual informationaltariff. -

o File with the Utilities Division and Consumer Services an Annual (or as updated by
the ETC) Informational Tariff setting forth the rates, terms and conditions for all
service offerings within ETC service area.

10) Acknowledge willingness to file a service coverage map consistent with CTIA
Consumer Code that requires the company to provide potential customérs with a map
depicting approximate voice service coverage generated using generally accepted
methodologies and standards to depict the carrier’s outdoor coverage.

a. File with Utilities Division and Consumer Services' an Initial Servic;e Coverage Map
consistent with CTTA Consumer Code.

b. File with the Utilities Diviéion and Consumer Services an Annual (or as updated by
the ETC) Service Coverage Map consistent with CTIA Consumer Code.

11) Maintain and retain auditable recerds as required by the FCC, USAC, and as kept in the
normal course of business of all expenditures of universal service funds received and

submit to an audit of its expenditures of its universal service funds upon request by
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Commission Staff.

37.  The Supplemental Staff Report further recommends that Western Wireless be required
o file the five-year network improvement plan described in its Condition No. 1.a above prior to a
searing or Decision in this matter; and states that within 60 days followingthe filing of the plan, Staff
will provide a supplemental filing in response to the plan.

38. The Supplementa] Staff Report states that subject to filing its five-year network
improvement plan, Western Wireless has met the eligibility requirements sét forth in Findings of Fact
No. 36 above. Staff recommended that ujaon Staffs review and supplemental filing in response to
the Company’s five-year network improvement plan, this Commission grant Western Wireless’
application for ETC designation for its requested non-rural and rural service areas consisting of the
study areas of Rio Virgin Telephone Co. Inc. and Southwestern Telephone Co., five of the six wire
centers served by Verizon California, Inc., and those wire centers within Arizona RSA No. 4 served
by Qwest Corporation.

39.  The Supplemental Staff Report recommends that this Commission require Western
Wireless to file a consolidated annual filing with the Compliance Section of the Utilities Division in
Fulfillment of Staffs recommended reporting requirements described above.

40.  The Supplemental Staff Report further recommends that this Commission g-rant
Western Wireless’ request to redefine the service territory of Verizon California, Inc. from the study”
area to the wire center level.

ALECA’s Response to Staffs Recommendations and Reply to Western Wireless’ Response

41. ALECA states that it supports the recommendations contained in the Supplemental
Staff Report. ALECA believes ﬂlﬂt the recommendations are necessary to ensure that Western
Wireless meets all of its duties as an ETC, and that Staffs recommendations are consistent with the
FCC’s recent pronouncements in the ETC Minimum Reguirements Report and Order. ALECA also
urges that several recommendations appearing in the original Staff Report should be adopted in
additién to the recommendations in the Supplemental StaffReport, s discussed below.

42.  ALECA supp.orts Staffs recommendation in the Supplemental Staff Report that

Western Wireless be required to file a five-year network improvement plan as a precondition to
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fesignation as an ETC, and recommends that Western Wireless’ request for elimination of this
requirement be denied. ALECA argues that adoption of the requirement that an applicant submit a
five-year network improvement plan as a precondition to designation as an ETC will ensure that
telecommunications infrastructure is constructed and expanded in rural Arizona. ALECA. also poimts
sut that if designated an ETC, Western Wireless will become eligible to receive millions of dollars in
Federal high cost support, and that with this benefit comes the obligationto deploy Federal supportin
away that furthers the policy of universal telecommunications service. ALECA posits that submittal
5f the five-year network improvement plan prior to ETC designation is necessary to ensure that
Western Wireless actually complies with the five-year plan requirement. In support of Staffs
recommendation that the five-year plan be filed prior to Western Wireless’ designation, ALECA
states that while pending Federal ETC applicants may not be required to submit a five-year plan until
2006, there is nothing that prohibits this Commission from adopting the five-year plan requirement
sffective immediately in this docket.

43.  ALECA notes that Staffs recommendation does not require the five-year plan to be
docketed, and requests that Western Wireless® initial five-year plan be made available to it at the
same time it is provided to Staff, so that ALECA may file comments on the plan prior to a hearing or
Decision in this docket.

44.  ALECA believes that this Decision should include specific language restricting
Western Wireless® use of Federal high-cost support from its rural ETC service area in Anzona to the
deployment of telecommunications infrastructure in rural Arizona, and that such a restriction should
continue as long as Western Wireless is receiving high-cost sﬁpport.

45.  ALECA believes that the filing of additional network improvement plans beyond the
five-year plan proposed by Staff would be valuable to the Commission in assessing Western
Wireless’ compliance with ALECA’s proposed requii'ement that Federal high-cost support from the
Company’s rural ETC service- arcé, be used in rural Arizona, and recommends that if Western
Wireless is required to file successive five-year plans following the initial plan, Staffs proposed
annual reporting requirement should continue as long as the successive five-year plans are in place.

46. ALECA expresses concern that the Cellular Telecom and Internet Association’s
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Consumer Code for Wireless Service (“CTIA Code™) lacks a mechanism to address and resolve
consumer complaints. ALECA recommends that in addition to requiring Western Wireless to
comply with the CTIA Code, any Order approving Western Wireless’ request for ETC designation

should adopt Staffs Recommendation No. 6 in the original Staff Report, which reads as follows:

6. Westem Wireless shall submit any consumer complaints that may
arise from its ETC service offerings to the Commission’s Customer Services
Division, provide a regulatory contact, and comply with the provisions of the
Commission’s customer service rules, incliding establishment of service,
minimum  customer information requirements, service connection and
establishment, provision of service, billing and collection, and termination of
service. Western Wireless shall include the Commission’s Consumer Service
Division’s telephone number on all bills issued to customers in its ETC
service area.

47 ALBCA. states that while the Supplemental Staff Report recommends that Western
Wireless be required to file annual outage reports and annual reports of unfulfilled requests for
service, that the Staffrecommendation stops short of the requirement set forth in paragraph 22 of the
ETC Minimum Requirements Report and Order. ALECA urges fhat this Decision adopt the
requirements referenced at paragraph 22 of the ETC Minimum Requirements Report and Order.

Western Wireless’ Response to_Staff's Recommendations and Replv to ALECA’s Response

48. TIn its Response to the Supplemental Staff Report, Western Wireless states that with
sne exception, it will accept Staffs recommended conditions. Western Wireless objects to Staffs
recommendation requiring Western Wireless to file a five-year plan modeled after the five-year plan
required in the ETC Minimum Requirements Report and Order prior to 2 Decision or hearing on its
application. Western Wireless proposes instead that the Commission adopt one of two alternative
sompliance conditions the Company recommends. Western Wireless advances the following legal
arpuments in support of its objection. First, the Company asserts that adoption of Staffs condition as
s would violate the universal service principle of competitive and technological neutrality set forth in
he FCC’s 1997 Universal Service Order” because Western Wireless would be the 6nly ETC mn

Arizona required to submit a five-year network improvement plan and subsequent annual progress

o In the Matter of Federal-State Joint Board on Universal Service, CC Docket 96-45, Report and Order, FCC 97-157,
sata 47 (rel. May 8, 1997).
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reports, causing it a competitive disadvantage. Second, Western Wireless argues that this
Commission’s ability to impose requirements on ETCs is limited to the adoption of formal
regulations. Third, Western Wireless asserts that denial of Western Wireless® application due to its
failure to file a five-year plan prior to a Decision or hearing would prevent Western Wireless fiom
providing telecommunications services as an ETC, in violation of 47 U.S.C. § 253(2).* Western
Wireless also argues that in the event the FCC’s five-year plan requirement adopted by its ETC
Minimum Reguirements Report and Order is modified as a result of requests for reconsideration,
modification, or clarification that Western Wireless expects to be filed, this Commission will have
processed the instant applicationbased on standardsnever enforced at the Federal level.

49,  The Company states that it sﬁpports the goal that the proposed five-year plan
requirement is intended to achieve, which it describes as giving this Commission the opportunity to
ensure that Federal universal service support received in Arizona is used for the provision,
maintenance and upgrading of facilities and services for which the support is intended, as required by
47 US.C. § 254(e). Western Wireless claims, however, that Staffs recommendation is an onerous
requirement with which Western Wireless is umable to comply, and that the requirement is unlikely to
be an effective means of ensuring compliance with the requirements of 47 U.S.C. § 254(e} because
any five-year plan in a dynamic, competitive market will by necessity be very genera) and will be
modified substantially each year to account for changes in technology, business conditions, and
universal service funding. Western Wireless posits that the proposed plan’s predictive value to Staff
and the Commission for years beyond 2006 may be minimal; that it is not clear what Staffwould do
with projected plans for 2007-2010; and that in the event Staff questioned a proposed expenditure
under aplan, it would not be efficientto litigate over speculative proposed investments projected 2-5

years in the foture.

I 47 1U.8.C. § 253 provides as follows:

No State or local statute or regulation, or other State or local legal requirement, may prohibit or have
the effect of prohibiting the ability of any entity to provide any interstate or infrastatetelecommunications
service. :
(b) Nothing in this section shall affect the ability of a Stateto impose, on a competitively neutral basis and
consistent with section 254 of this title, requirements necessary to preserve and advance universal service,
protect the public safety and welfare, ensure the continued quality of telecommunications services, and safeguard
the rights of consumers. '
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50,  Western Wireless states that it cannot comply with Staffs five-year plan
recommendation becanse it does not today plan investment, buildowt, and network projects five years
into the future, and that it cannot do so with any degree of confidence, because wirgless technology is
changing rapidly and it is nearly impossible to predict the next technology that will best deliver that
which consumers will demand; and that because the business and investment climate is uncertain, no
company knows how much and what source of capital will be available for investment three, four, or
five years in the future. Western Wircless states that uncertainty also exists over how Federal
mniversal service funding will be calculated and distributed over the long run, and how much any
particular carrier will receive.

5],  Western Wireless states, as an additional reason that it cannot comply with Staffs
five-year plan recommendation, that carriers designated at the Federal level have until October 2006
1o conduct their analysis and develop their five-year plan, such that there is not yet any industry
standard or FCC-endorsed plan in existence upon which the Company can model a five-year plan for
Arizona.

52.  Western Wireless states that it “could develop a methodology and process for
projecting possible network improvements five years out, but that .doing so would be a significant
company undertaking that will require & great deal of thought, analysis and input from various parts
of the Company.” Western Wireless further states that “such a projection would be a guess as to
what might take place that far in the future and will not drive the actual planning that the company
will have to do for years three, four and five of the plan.”

53.  Western Wireless states that it cannot comply with Staffs proposed requirement to
submit plans on a wire center basis becanse it does not track capital investment, coverage or demand
ofl a wire center basis and therefore cannot provide project and budget information on a wire center
level Western Wireless states that organizing and tracking capital investment, coverage, network
planning and customer demographics by wire center would require a reconfiguration of Western
Wireless” business and accounting practices. Westem Wireless concedes that it may be required to
develop such a reconfiguration for 2006 Federal reporting, but states that it is not positioned to do

that today for Arizona.
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54, Western Wireless proposes in place of Staffs five-year plan recommendation two
alternative compliance conditions, and states that the alternatives are intended to provide information
showing how Western Wireless will spend universal service funds in the future and its progress in
sxtending its network in the requested ETC designation area.

55 Western Wireless® first alternative proposal is for this Commission to adopt the
following post-designation requirements:

2. Within 90 days of designation, Western Wireless would file its list of 2005
proposed projects supported by universal service funds;

b. Each year by April 1, Western Wireless would make a filing showing how
support had been used; and

c. Western Wireless would maintain records and be subject to audit by
Commission Staffregarding its nse of funds.

56, Western Wireless states that the above proposed pest-designation requirements are
based on Staffs recommendations in the Staff Report it issued prior to the FCC’s ETC Minimmam
Requirements Reporf and Order. Westem Wireiess states that the above proposal could be made
stronger by requiring that the Company’s annual April 1 filing showing how Federal universal
service support had been used in the prior year elso include a projection for use of the Federal
| funding for that calendar year.

57. The Company’s second alternative proposal is that in lieu of requiring submission of
Staffs proposed five-year plan prior to a Decision or hearing, Western Wireless be allowed to file a
five-yearplan by October 1,2006. '

58.  Western Wireless requests a clarification of the Condition No. 6 Staffrecommends in
the Supplemental Staff Report. The Company believes that the word “including” as it appears in this
condition creates unnecessary uncertainty about whether other Customer Service Rules exist with
which it must comply, and requests that the word be deleted from CenditionNo. 6. |

59.  Western Wireless also responds to ALECA’s suggested changes to the conditions
Staff recommends in the Supplemental Staff Report. Regarding ALECA’s recommendation to add

language to Staffs five-yearplan proposal that restricts Western Wireless® use of Federal high-cost
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support from its rural ETC service area in Arizona to the deployment of telecommuunications
infrastructure in rural Arizona for as long as it receives such support, Western Wireless argues that
such langnage could cause confusion because 1) Western Wireless seeks ETC designation in both
non-rural and rural study areas and wire centers; and 2) because the term “deployment” is imprecise,
land section 254(e) allows universal service support to be used not just for deployment of
telecommunications infrastructure, but for the “provision, maintenance and vpgrading of facilities
and services.” Western Wireless also responds that its use of Federa] high-cost support will remain
limited to the provision, maintenance and upgrading of facilities and services by section 254(e)
indefinitely into the firture, such that any further time restriction is unnecessary. Western Wireless
additionally responds that if ALECA’s intent with the term “deployment of telecommunications
infrastructure”is to limit its nse of high-cost support to the buildout of new facilitiés, that this would
violate the universal service principle of competitive and technological neutrality, because it would
restrict Western Wireless® use of support as compared to other carriers, especiaily wireline carriers.

60. In respomse to ALECA’s statement that the fling of additional annual network
improvement plans beyond the five-year plan period proposed by Staff would be valuable to this
Commission, Western Wireless asserts that it would be premature to determine compliance
requirements at this time that will not be relevant until 2810.

61. Regarding ALECA’s proposal that Western Wireless be required to submit consumer
complaints to this Commission, Westem Wireless responds that it does not specifically oppose this
recommendation, but that its adoption is unnecessary for the following reasons: the competitive
nature of the wireless industry provides a strong incentive for the Company to provide prompt and
complete responses to customer complaints; Staffs proposed Condition No. 6 already requires the
Company to comply with A.A.C.R14-2-510, which sets forth detailed provisions governing
investigations and responses to consumer compiaints and bﬂling disputes; the FCC has stated that for
a wireless ETC, a commitment to comply with the CTIA Consumer Code for Wireless Service

constitutes a sufficient commitment to consumer profection and service quality;” and Western

B Western Wireless cites to paragraph 28 of the ETC Mininuum Requirements Report and Order.
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Wireless will be required to submit to this Commission an annuel certification of its compliance to

the CT1A Code.

62.  Western Wireless states that ALECA’s recommendation that the service extension
requirements set forth in paragraph 22 of the ETC Minimum Requirements Report and Order is
umnecessary because it has already specifically commitied to nearly identical service extension
requirements, but that it does not object to the incorporation of those service extension standards into
a Commission Order.

Staffs Reply to ALECA and Western Wireless’ Responses

63.  In itsReply, Staff continues to recommend that ETC status not be granted to Western
Wireless until Staff has had the opportunity to review Western Wireless’ five-year 11etwofk
improvement plan. Staff argues that if ETC designation is granied to Western Wireless, the
Company would expect 10 qualify for and receive Federal universal service funds for years to corﬁe,
and that because the Company would be required by 47 U.S.C. § 254(e) to utilize support it will
receive in the fiture for the provision, maintenance, and upgrading of facilities and services for which
support is intended, it is reasonable to assume that Western Wireless has some idea of how it will
comply. Staff asserts that it is appropriate for this Commission to require Western Wireless to file
the five-year plan in order to demonstrate how universal service finds will be used to improve
coverage, signal strength or capacity that would not otherwise occur absent the receipt of high-cost
suppott prior to granting the Company an ETC designation in Arizona. |

64. In response to the Company’s objections that it cannot comply with Staffs
recommended five-year plan requirement, Staff expresses that it understands that Western Wireless
may not currently have detailed plans in place for network expansion and jmprovement in Arizona
that extend five years into the future; that the level of certainty and detail in the proposed five-year
plan will decline with each successive year; fhat projected expéndimres for years three, four and five
will not be as specific as those for earlier years and are subject to change; and that plans for year five

are likely to be based on projections. Staff points out, however, that the annual progress reposts Staff

1is also recommending will allow Western Wireless to not1fy the Commission of deviations from its

current-year plans and to update its future-yearplans.
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65. In response to Western Wireless™ concern that the five-year network improvement
plan must be based on a wire center level, Staff stated that siven the relatively small number of cell
sites present in the requested ETC service area, Wesiern Wireless should be able to correlate the
covérﬂge area of a cell site to the ILEC wire center(s), and points out that Western Wireless was fully
capable of providing information on a wire center level in its request for redefinition of Verizon’s
service territory.

66. Inresponseto Western Wireless’ contention that the FCC’s five-year plan requirement

adopted by its ETC Minimum Requirements Report and Order may be modified as a result of
requests for reconsideration, modification, or clarification that Western Wireless expects to be made,
Staff responds that the Commission’s Decision in this docket is independent of the FCC’s
rulemaking, and continues 1o recommend that the Company be required to comply with Staffs
proposed five-yearplan requirementre cardless of any further action by the FCC.
67.  Staff argues that requiring tﬁe five-year plan to be filed prior to a hearing or Decision
will not put Western Wireless at a competitive disadvantage, because ETC status in itself will give
Western Wireless an advantage in the form of a substantial government subsidy over its competitors
who arenot designated as ETCs. Staff further argues that wireless ETCs are not subjectto the sort of
in-depth regulatory review fo which wireline TLECs designated as ETCs are subject, such as rate
cases. Staff believes that wireless ETCs ought to be subject to some sort of monitoring giveh the
substantial public finds they will receive, and that Staffs recommended five-year plan condition
serves this purpose by requiring Western Wireless to explain how it intends to spend public money.

68.  Siaffdisagrees with Western Wireless’ claim that Staffs recommended five-year plan
requirement can be imposed oi11y with adoption of a rule applicable to all ETCs. Staff asserts that
#his Commission has broad discretion under fundamental administrative law principles to choose

between rulemaking and case-by-case auijndica*alf::n.24 Staffbelieves the difficult public interest issues

M Qiaff cites Arizone Corp. Comm'nv. Paim Springs Util. Co., 24 Atiz. App. 124, 129,536 P.2d 245, 250 (1975)(the
Commission can proceed on & case by case approach, so long as there exists a rational statutory or constitutionalbasis for
the action); General Motors Corp. v. Arizona Dept. © Revenue, 189 Ariz. 86, 98, 938 P.2d4 481, 493 (App.
1997)(epplying Palm Springs); and Cagle Bros. Trucking Serv. v, Arizona Corp. Comn 'n, 96 Ariz, 270,272-73,394P.24
203, 205 (1964)(the Commission may adcpt new requirements without a rule if it affords the affected company a
hearing). Staff correctly notes that Western Wireless voluntarily waived its right to a hearing in this case,
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raised by ETC cases suggestthat an individually tailored, case-by-case approach is appropriate.

0.  Staff states that Western Wireless’ argument thet Staffs five-year plan
recommendation would bar it from entering the market is without merit because Western Wireless
has long served the markets in question without Federal universal service funding. Staff argues that
its proposed five-year plan requirement does not constitute 2 barrier to entry, because imposition of
this condition would not require Western Wireless to actually build expensive facilities prior to
applying for support, but would require only that the Company submit a plan explaining how 1t
intends to spend the substantial subsidy it will receive. Staff further argues that even if its proposed
five-year plan condition did pose a barrier to entry, it would be acceptableunder 47 U.S.C. § 253(b)25‘
becanse the condition is necessary in order to ensure that the public’s funds are spent by the ETC to
expand or preserve wide access to phone services, rather than simply providing a windfall to the
recipient ETC.

70. In response to Western Wireless’ request for clarification regarding the scope of
Staffs recommended Condition Na. 6, Staff recommends that the word “including” be deleted from
its recommended Condition No. 6 in order to clarify that Staff means the list of Customer Service
Rules presented in Condition 6 to be an exhaustive list of applicable Customer Service Rules with
which Western Wireless must comply. |

71.  Inresponse to ALECA’s recommendation that Staffs recommended Condition No. 6
be replaced by language from Staffs recommendations in the original Staff Report, Staff states that it
beljeves the revised Condition No. 6 appearing in the Supplemental Staff Report provides ample
opportunity for consumers and the Commission to address any deficiencies in service and billing that
may arise in Western Wireless’ designated ETC area.

72.  In response fo ALECA’s proposal that this Deciéion adopt language fiom paragraph
97 of the ETC Minimum Requirements Report qrvd Order (regarding the provision of .sei'vice within a
reasonable time at a 1‘easonable. cost within the ETC designation area), Staff states that it agrees with

the intent of the proposed language but believes it is not necessary in light of Staffs recommended

¥ gep foptnote 22 above.
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Condition 1.b (filing of annual progress reports on petwork improvements) and 47 T.S.C. § 254(e)
(requires a carrier receiving universal service suppott to use that support “anly for the provision,
maintenance, and upgrading of facilities and services for which the support is intended™). Staff states
that the annual reporting of all unfulfilled requests for service, which is included in Staffs proposed
Condition No. 5.5, is the most effective too} to address any potential concerns with respect to the
Company’s obligation to serve its designated ETC area.

73, Staff also responds to ALECA’s request that the five-year plan be made available to
ALECA for comment and to ALECA’s requests for clarification regarding whether Staffs proposal
contemplates the filing of additional five-year plans beyond the initial five-year plan Staff
recommends and how long the annual network improvement plan progress reports must be filed
pursuant to Staffs recommended Condition 1.b. Staff states that much of the detailed and sensitive
snformation about the Company’s networlk, facilities, customers and investment decisions that will be
included in the five-year plan should be provided pursuant to the protective agreement between the
parties to this docket. Staff states that it intends by its recommendations that Western Wireless be
required to file one five-year network improvement plan with five anmual progress reports that
describe Western Wireless’ progress towards mecting its five-year improvement goals, and clarifies
that the word “initial” was used to indicate the timing of the iiling, which Staff recommends should
occur prior to Western Wireless® ETC designation.

ANAT VSIS

74.  Upon designation as an ETC, Western Wireless will be entitled to receive universal |
service funds. For this reason, we find that it is in the public interest to require Western Wireless to
file, prior 1o receiving an ETC designation, a five-year network improvement plan for Commission
approval that demonstrates how those universal service funds will be s'.pent to improve coverage,
signal strength or capacity that would not otherwise occur absent the receipt of hi gh-cost support, for
the purpose of expanding or preserving wide access 10 phone services in Arizona. We find that any
burden that the requirement ‘to file such a plan as a condition of becaming eligible for a‘Fedleral
subsidy may impose is outweighed by the need to ensure th;at Western Wireless is willing and able to

provide the supported services throughout the requesied designation area, and to ensure that
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atepayer-funded universal service support finds are used in the manner intended, which isto aid in
he provision of access to affordable telecommunications and information servicesto rural and high-
s0st telecommunications services cOnSUmeErs.

75, While we bave considered Western Wireless’ alternative proposal to instead malke a
Dost-designation compliance filing, and its alternative proposal to file a five-year plan by October 1,
2006, also post-designation, we find that the filing of a five-year network jmprovement pian prior to
designation is the best and most reasonable means of ensuring that universal service funds will be
directed where most needed to serve universal service goals. We acknowledge the Company’s
arguments that wireless technology is changing rapidly and that Western Wireless faces difficulty in
predicting the next technology that will be able to best deliver that which its customers will demand;
{hat uncertainty exists over how Federal umiversal service funding will be caleulated and distributed
in the future, and that consequently there may be some uncertainty regarding how much universal
service subsidy Western Wireless will receive. The existence of uncertainty, however, does not
justify a lack of strategic planning, especially when public funding is involved. We firmly believe
that the Company must have an appropriate forward-looking network improvement plan in place,
organized by wire center,”® in order to gualify for the public funding it plans to receive. We
acknowledgethe Company’s statement that its initial five-yearplan may not drive the actual planning
that the Company will have to do for years three, four and five of the plan. However, the annual
progress report i‘equiremenf recommended by Staff and adopted herein can serve as a vehicle for an |
anmual “true-up” of the Company’s network improvement plans as the Company deems necessary to
comport with" technological advances and possible changes in the business and regulatory
environment. As set forth in Findings of Fact No. 111 below, we will require that Western Wireless®
anmual progress report include a notification of such changes to its current-year plans and will also
require that the annual progress report inciude updates to the Company’s future-year plans to reflect
its actual planning. |

76.  ALECA is concerned that the CTIA Code lacks a mechanism to address and resolve

* Western Wireless concedes that it may be required to reconfignre its business and accounting practices o organize and
track capital investment, coverage, network plasning and customer demographics by wire center for Federal reporting
purposes for 2006.
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sonsumer complaints, and recommends that Western Wireless be required to submit any consumer
somplaints that may arise fiom its BTC service offerings to our Customer Services Division. We
iote that Condition 6 as recommended by Staff in the Supplemental Staff Report requires the
~ompany to commit to comply with Rule AA.C. R14-2-510, which governs customer service
somplaints for telephone utilities. We find that Western Wireless' commitment to comply with Rule
AA.C. R14-2-510, in conjunction with our adoption of Staffs recommended Condition 5.2, which
requires Western Wireless to file an annual report of unfulfilled requests for service from potential
-ustomers within the ETC service area, provides the most effective combined tool to address
ALECA’s concerns with respect to the Company’s obligation to serve its designated ETC area. As
set forth in Findings of Fact No. 111 below, we will also require the Company to include in its annual
sompliance filing a certification that the Company continues to comply with the customer service
mles included in requirement number 6, which includes a requirement that the Commission’s contact
information appear on customers’ bills.

77.  ALECA proposes that this Commission adopt as a requirement for Western Wireless
the requirements referenced in paragraph 22 of the ETC Minimum Rgguiren1er:ts Report and Order.
We note that while paragraph 22 of the Reporf and Order references reporting to the FCC of
unfulfilled requests for service within 30 days, the language of the rule adopted by the FCC requires
reporting on unfulfilled requests for service annually. Staffs recommended Condition 5.2 also
requires an annual report of unfulfilled requests for service from potential customers within the ETC
service area. We find that annual reporting of unfulfilled requests for service is a reasonable
requirement when viewed in conjunction with the filing of an approprizfﬁe five~year plan and anﬁual
progress reports. We will also direct Staff fo pay particular attention to the number of unfulfilled
reqﬁests for service in Western Wireless® consolidated annual compliance filing, and to file a Staff
Report that includes an analﬁsis of the ﬁling and any necessary recommendations to the Commission.

78.  In regard to ALECA’S recommendation to add language to the five-year network
improvement plan restricting the Company’s use of Federal high-cost support fiom its rural ETC
service area in Atizona to the deployment of telecommunications structure in rural Arizona, we agree

with Western Wireless that section 254(e) allows universal service support to be used not just for
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deployment of telecommunications nfrastructure, but for the “provision, majntenance and upgrading
of facilities and services.” We find that the factors Staif recommends be included in the five-year
plan are adequate to ajlow Staffto review the planned improvements and determine whether the plan
is adequate to meet universal service goals, and that the particular language proposed by ALECA is
not necessary at this time. In the memorandum that we direct Staffto file afler its review of the five~
year plan, we expect Staff to inform the Commission of its analysis of whether planned
improvements will serve the universal service goal of ajding in the provision of access to affordable
telecommunications and information services to rural and high-cost telecommunications services
CONSUMeErs.

79.  ALECA suggests that the filing of additional network improvement plans beyond the
five-year plan proposed by Staff would be yaluable to the Commission. Staff states that it
contemplates the filing of only one five-year plan and five annual consolidated compliance filings. Tt
is unknown at this time whether five years of compliance ﬁlings will be adequate or not. We will
therefore direct Staffto include in its StaffReport following the Company’s fifth annual consolidated
filing in fulfillment of the reporting requirements set forth in Findings of Fact No. 111 below, a
recommendation regarding whether a need exists for continuing compliance filings.

80. We agree with the FCC that different ETCs should not be subject to different
obligations, going forward, associated with receiving universal service support because of when they
happened to first obtain ETC desi cnation.”” We will therefore direct Staff to initiate proceedings as
necessary to ensure that existing eligible telecommunications carriers in Arizona are not Subjec;t 1o
different obligations, going forward, associated with receiving universal service support than WWC
License LLC dba CellularOne because of when they happened to first obtain eligible
telecommunications carrier designation from this Commission.

Western Wireless’ Provision of Nine Supporied Services

‘8],  Voice-made access to the public switched network ~ Voice-grade access means the

ability to make and receive phone calls within a voice frequency range of between 300 and 3500

71 go0 ETCMinimum Reguirements Report and Order,para 20.
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1 | Hertz, a bandwidth of approximately 2700 Hertz.” Western Wireless states in its application that

2

through its interconnection arrangements with local telephone companies, including Qwest, all

Arizona customers of Western Wireless are able to make and receive calls on the public switched

Ll

4 | network within the prescribed frequency range {Application at 4).

Lh

2.  Local usage —Western Wireless states in its application that it provides its customers

with an amount of Jocal usage, free of charge, as required by FCCrules.” Western Wireless attested

Y

fhat once it is designated as an ETC, it will comply with all minimum local usage requirements

on -]

adopted by the FCC (Application at 5)." Inthe Supplemental Staff Report, Staff states that Western
9 | Wireless currently offers 12 calling plans in its western Arizona service territory and 11 calling plans
0 {in its northwestern Arizona service territory.

11 €3, Dual tone multi-frequency sienaling or its functional equivalent ~ Dual tone, multi-

12 [ frequency (“DTMF”) signaling is a method of signaling that facilitates the trapsportation of call set-
13 lup and call detail information. The FCC permits carriers to provide this supported service by
14 | providing signaling that is the functional equivalent to DTMFE.? Western Wireless currently uses
15 | out-of-band digital signaling and in-band multi-frequency signaling that is functionally equivalent to
16 | DTMF, and therefore, meets this requirement (Application at 5).

17 84.  Single-party service or its functional equivalent — “Single-party service” means that

18 | only one party will be served by each subscriber loop or access line, in contrast to a multi-party line.
19 | The FCC has coneluded that a wireless provider offers the equivalent of single-party service when it
90 | offers a dedicated message path for the length of a user’s particular transmission.* Western Wireless
21 | provides a dedicated message path throughout the duration of all customer calls in satisfaction of this

22 | element (Applicationat 5).

24 & Cee Universal Sewice Fourth Order on Reconsideration, FCC 97-420 (rel. Dec. 30, 1957},

“7 1 % See 47 C.F.R.§ 54,101(=)(2). :
95 30 \We note that while toll limitation for qualifying low-income enstemers (see Findings of Fact Ne. 89 below) serves the
purpose of limiting the size of those customers’ bills in order to help ensure continuation of their access to local usage,
1ol limitation may not fulfill this purpose for wireless customers, whose bills are based on total minuies of usage as
opposed to & flat charge for all local usage. Western Wireless may wish to pursue some type of a “minutes-limitation™
pption or a pre-paid option for its qualifying low-income customers in order fo limit the potential size of those customers’
bills, to help ensure the continuation of their access fo local usage.
3 47 CF.R § 54.101(&)(3).
281 * Uyjversal Sewice First Report and Order at 8810.
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85.  Access to emergency services — Western Wireless states that it currently provides all

of its customers with access to the appropriate public safety answering point (“PSAP") by dialing
311, and stands ready to provide Enhanced 911 (“E911™) service to its customers once a PSAP
subrnits a compliant request for ES11 service (Application at 5-6). ES11 service includes the
sapability of providing both automatic numbering information ((‘ANI"") and automatic location

nformation (“ALI").

86.  Access to operator services - Access to operator services is defined as any automatic
yr live assistance provided to a consumer to arrange for the billing or completion, or both, of a
:elephone call?® Western Wireless states that it meets this requirement by providing all of its
sustormers with access to operator services provided by either the Company or other entities
[Applicationat 6).

87  Access fo_interexchange service — An BETC must offer consumers access io

interexchange service for the purposes of making and receiving toll or interexchange calls.* Westem
Wireless states that equal access to interexchange service, i.e., the ability of a customer to access a
7re-subscribed long distance carrier by dialing I+number, 1s not requirad.35 Western Wireless states-
that it presently provides all of its customers with the ability to make and receive interexchange or
toll calls through direct interconnection arrangements it has with several interexchange carriers
("IXCs"), and that additionally, customers are able to reach their IXC of choice by dialing the
appropriate access code (Application at 6-7). -

88 Access to directory assistance — Access to operator services means the ability to place

a call directly to directory assistance.’® Western Wireless states that it provides all of its customers
with access to directory assistance bjr dialing “411™ or “555-1212” in satisfaction of this requirement
(Applicationat 7).

89,  Toll limitation for gualifying low-income consumers — ETCs must offer either toll

B 47 CF.R.§ 54.101(a)(6).

¥ 47 CFR.§ 54.101(=)(7). , .

35 Iy the Mafter of Federal-State Joint Board on Universal Service, CC Docket Na. 96-45 Report and Order (rel May 8,
1997); In the Matter of Federal-State Joini Board on Universal Service, CC Docket 96-45, Order and Order on
Reconsideration, FCC 03-170 (rel. July 14,2003); 47 USC §332(c)(8).

% 47 CFR. § 54.104{a)8).
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control or toll blocking services to qualifying Lifeline customers at no charge.37 Western Wireless
points out that FCC Rules define o]l Timitetion™ as either “toll blocking” or “toll control” if a carrier
is incapable of providing both, but as bath “toll blocking” and “toll control” if a carrier can provide
hoth*® Toll blocking allows consumers to elect not to allow the completion of outgoing toli calls.
Toll control allows consumers to specify a certain amount of toll usage that may be incurred per
month or per billing cycle” Western Wireless states that it is not currently capable of providing toll
contro! (Application at 7). Only carriers designated as ETCs can participate in Lifelme."® Western
Wireless states that it offers toll-blocking services for Lifeline customers in states in which it has
been designated as an ETC, and that it will provide toll blocking to Arizona Lifeline customers at no
charge in the requested ETC designation areas (Application at .

90. In its Staff Report, Staff states that Western Wireless currently provides mobile
telephony, data/facsimile, 911, and other wireless services in its proposed ETC service area to
subscriberstaking service under its plans, and will offer the required nine supported services required
by FCC rules”! and Lifeline and Link Up services, using Western Wireless® own facilities (Staff
Report at 5).

Advertisine. Lifeline. and Link Up Requirements

91.  Advertising ~ Western Wireless states that it currently advertises the Federally
supported services throughout its requested designated service.areas through various media fofms,
including newspaper, television, radio and billboard advertising; that it maintains retail store
Jocations throughout its licensed coverage areas, which provide additional advertising; and that it will
continue to advertise the availability of the supported services and the corresponding charges using
media of general distribution upon designation (Application at 7). Tn its Supplemental Staff Report,
Staff recommends that Western Wireless be required o file with the Compliance Section of the

Utilities Division its initial advertising plan and an anpual certification that it is advertising the

3 Tiniversal Service First Report and Order at 8810; Universal Service Fourth Order on Reconsideration, FCC Docket
No. 96-45; and Report and Order in OC Docket Nos. 26-45, 96-262, 94-1, 91-213, 95.72, 13FCCRed 5318 (1997).

3 47 CF.R.§ 54.400(d).

¥ 47 CFR.§ 54.500(b)-(c).

0 See 47 CFR. § 54.400-415.

4 47 CF.R.§ 54.101.
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supported services, including Lifeline and Link Up, throughout the service area (Supplemental Staff
Report at 9). This is areasonable recommendation and we will adopt it.

92 Lifeline and Link Up — As & condition of ETC designation, Staff recommends in its

Supplemental Staff Report that Western Wireless should make these services available to qualifying
low-income applicants in its ETC service areano later than 90 days after a Commission Decision and
showld docket a letter providing notification of the commencement date for the service within 100
days of 2 Commission Decision (Supplemental Staff Report at 9). Staff further recommends that
Western Wireless be required to file an annual certification that it is offering Lifeline and Link Up
throughout its ETC service area, We find this to be a reasonable recommendation and will adopt it.

Additional ETC Minimum Regnirements

03.  TFive Year Plan - In its ETC Minimum Requirements Report and Order, the FCC
encourages State Commissions to require, an applicantto provide a five-year plan demonstrating how
high-cost universa] service support will be used to improve its coverage, service quality or capacity in
everywire center for which it seeks designation and expects o receive universal service support. For
the reasons discussed above, we find Staffs recommendation to require that Westem Wireless file an
appropriate five-year plan prior to its designation as an ETC to be reasonable and necessary in order
to ensure that the Company can demonstrate that it will use universal service fands in a manner that
justifies an ETC designation, and will adopt it.

64,  Abilitv_to Remain Functional in Emergency Sitnations - In its ETC Minimum

Regquirements Report and Order, the RCC states that in considering whether a common carrier has
satisfied its burden of proof necessary to obtain ETC designation, the FCC requires, and encourages
State Commissions to require, an applicant to demonstrate its ability to remain functional in
emergency situations. We find Staffs recommendation for an annual certification in this regard to be
reasonabie and will adopt it.

g5, Satisfaction of Copsumer Protection_and_Service Ouality Standards - In its ETC

Minimum Requirements Report and Order, the FCC states that in considering whether a common

carrier has satisfied its burden of proof necessary 1o obtain ETC designation, the FCC requires, and

encourages State Commissions 1o require, an applicant to demonstrate that it will satisfy consumer
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protection and service quality standards. We find Staffs recommendation in the Supplemental Staff
Report that the Company demonstrate a commitment to meet consumer protection standards and to
comply with Arizona Corporation Commission Customer Service Rules, to include the Commission’s
contact information on its bills and to annually certify compliance with the CTIA Code to be
reasonable and will adopt it. We will also require that the Company’s annual certification filing
include certification that the Company is complying with Arizona Corporation Commission
Customer Service Rules as recommended by Staff.

06. Comparable Local Usage Plans - In its ETC Minimum Requirements Report and

Order, the FCC states that in considering whether a commor carrier has satisfied its burden of proof
necessary fo obtain ETC designation, the FCC requires, and encourages State Commissions to
require, an applicant to offer local usage plans comparable to those offered by the incumbent local
exchange carrier (“LBC™) in the areas for which it seeks designation. We find Staff’s

recommendation for an annual certification in this regard to be reasonable and will adopt It.

97.  Fqual Access Requirement - In its ETCMinimum Requirements Report and Order, the

FCC statesthat in considering whether a commoen carrier has satisfied its burden of proof necessary
to obtain ETC designation, the FCC requires, and encourages State Commissions to require, an
applicant to acknowledge that it may be required to provide equal access if all other ETCs m the
designated service area relinguish their designations pursuant to section 214(€)(4) of the Act. We
find Staffs recommendation for an annual certification in this regard to be reasonable and will adopt
it.

98. Anmal Reporting Requirements - In its ETC Minimum Reguirements Report and

Order, the FCC sets forth annual reporting requirements for all ETCs designated by the FCC, and
encourages states to require such annual progress reports to be filed by all ETCs over which they
have jurisdiction. We find Staffs recommendations in this regard to be reasonable and will adopt
them. |

99.  Public Tnterest Determination — Before designating Western Wireless as an additional

ETC for an area served by a rural telephone company, in addition to determining whether Western

Wireless meets the requirements for ETC designation, this Commission must find that the
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designation is in the public interest? In its ETC Minimum Requirements Report and Order, the FCC
adopts the public interest framework from the Virginia Celiular ETC Designation Order® and
clarifies that an applicant should be designated as an ETC only where such designation serves the
public interest, regardiess of whether the area where designation is sought is served by a riral or non-
roral carrier, and encourages states to apply the FCC’s analysis in determining whether or not the
public interest would be served by designating a carrier as an ETC. The Report and Order
encourages statesto apply the FCC’s analysis in determining whether or not the public interest would
be served by designating a carrier as an ETC.* 1In its original Staff Repart, Staff performed a public
interest analysis consistent with Virginia Cellular. Staff states that the presence of a wireless
competitor benefits customers by offering a choice in telecommunications providers and unique
servicesthat are not offered by JLECs; that Western Wireless may even be able to reach customers in
the region that do not have access to wireline service; that the Company’s service offerings provide
customers with the advantages of expanded local caliing areas, the convenience of mobile phone
service, the safety and security advantages of mobile telephone service, advanced data services, and
inmovative bundled services. In addition, Staff points out that ETC designation will allow Western
Wireless to offer Lifeline and Link Up servicesto eligible customers.

100. In its ETC Minimum Requirements Report ond Order, the FCC did not adopt a |
specific test to consider the cost impact on the Universal Sefvice Fund, stating that it 1s unlikely that
any individual ETC designation would have a substantial impact on the overall size of the fund.* Tn
its origina) StaffReport, Staff analyzed the possible impact on the Universal Service Fund of granting
Western Wireless’ request, and noted that the additional support received by Western Wireless,
which in Staffsestimate could be between Approximately $82,341 and $175,210 per guarter, would
not dramatically burden the fund.

10]. We agree with Staff that Western Wireless’s voice and data services offerings could |

2 47 0.8.C.§ 214(e)(2).

@ Foderal-Siate Joini Board on Universal Service; Virginia Cellular, LLC Petition for Designation as an Eligible
Telecommunications Carrierfor the Commomwealth o Virginia, Memorandum Opinion and Order, CC Docket No. 96-
45, 19FCC Red at 1563, 1570-1571,para 15-16 (rel. January 22, 2004)( “Virginia Cellular"}. '

“ ETCMinimum Reguirements Report and Order,para 3, 43,

© Id, para 54.
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Jffer increased competitive choice and other service benefits in the requested service area, and find
hat in conjunction with the filing of an appropriate five-year network improvement plan, that it will
se in the public interest to designate Western Wireless as an ETC in the requested service area.

Jtudy Area Redefinition

102, Western Wireless is currently licensed to serve only 5 of the 6 wire centers located in
e rural study area served by Verizon. Those 5 wire centers are listed in Exhibit B. Unless the
service area standard is redefined for purposes of Western Wireless’ ETC designation from study
srea to wire center, Western Wireless would be precluded from being designated as an ETC in any of
fhe 6 wire centers in Verizon’s service area’® Western Wireless has therefore requested that the
Commission and the FCC redefine, for purposes of Western Wireless® ETC designation, Verizon’s
service area from the study area level to the wire center level, pursuant to 47 CF.R. § 54.207, and has
made its request for ETC designation for the 5 wire centers listed in Exhibit B contingent upon the
requested redefinition.

103. Pursuant to the 1996 Act and FCC regulations,” an ETC designation involves the
designation of a geographic area for the purpose of determining universal service obligations and
support mechanisms for each designated ETC, and this Commission may designate a requested ETC
service area that differs from the rural ILEC study area. | |

104. The ETC Minimum Requirements Report and Order states that in cases where thé
applicant seeks to redefine the rural service area of the underlying ILEC, as Western Wireless does in
the case for the po'rtion of its service territory served by Verizon, a creamskimming analysis should
be employed to determine whether a potential for creamskimming exists.® The Report and Order
states fthat application of its permissive guidelines for state ETC designation proceedings  will
facilitate the FCC’s review of petitions seeking redefinition of incumbent LEC service areas filed
pﬁrsuant to section 214(e)(5) of the 1996 Act®  Staff conducted a creafhskimming analysis in this

Case.

4 471.8.C. § 214(e)(5); 47 CF R. § 54.207(b).
4 47U.8.C. § 214(e}(S) and 47 C.F.R. § 54.201(b).

‘| # ETC Minimum Reguirements Report and Order, para 49.

* 1d, para 60. :
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105, Pursuant to a Federal-State Joint Board on Universal Service Recommended
Decision,™ there are three factors to be considered in determining whether to define the service area
of a provider seeking ETC designation differently from the ILEC study area: 1) whether the provider
is attemptingto “cream skim™ by only proposing to serve the Jowest cost exchanges; 2) the regulatory
and competitive status of rural ILECs as a result of the 1996 Act; and 3) the administrative burden
imposed on rural ILECs as aresult of calculating costs on a level other than the study area. ‘

106, Staff stated that Western Wireless’ request for redefinition of Verizon’s service
teyritory is essentially a request to exclude the Parker Dam wire center from its ETC service area.
Staff evaluated this request to determine whether it constitutes an attempt at creamskimming. Staff
determined that the Parker Dam wire center has a greater density than the majority of rural wire
senters included in the requested ETC service area, and that Western Wireless has not limited its
requested service area to only high-density (i.e. lower cost) wire centers. Staff therefore has no
soncerns that the Company is trying to “cream-gkim,” or serve only the low-cost, high revenue
sustomers in a rural telephone company’s service area.

107. Staffaffirmed in its original Staff Report that rcdeﬁniﬁon of Verizon’s study area will
not alter its status as a “rural” telephone company, and will not affect the amount of universal service
support Verizon will receive.

108. Staff states that currently, Verizon’s universal support payments are based on the
study area level cosfs, and that Verizon has the option to disaggregate its per-line high-cost universal
service support to the wire center level. Disaggregation involves the ILEC conducting cost stadies
that segregate its cost areas at the wire center level rather than throughout its entire service area, and
ensures that lower;cost areas receive lower levels of universal service support. Staff states that it
recognizes that should Verizon choose to disaggregate its funding, it would face some administrative
sosts, but notes that disaggregation is not mandatory, and that redefinition of the study area does not
-hange the existing rules applicableto Verizon for calculation of its embedded costs.

109, Based on its creamskimming analysis, Staff recommended approval of Applicant’s

0 Frp deral-State Joint Board on UniversalService, Recommended Decision, Docket 96-45, 12FCCRed at 178-180, para
172-174 (1986},
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equest for redefinition of the Verizon study area for purposes of Western Wireless” ETC designation
nthe wire centers within its service area as shown on Exhibit B. |

110. Consideration of the three factors ovtlined above demonstrates that when Western
Nireless has demonstrated compliaﬁce with the requirements set forth in Findings of Fact No. 111,
Jerizon’s study area should be redefined for purposes of Western Wireless” ETC designation in the

vire centers within its service area as shown on Exhibit B.

CONCLUSION

111. Based on the analysis herein, we find that it s ;'easonable to require Westém Wireless
o meet the followingrequirements in order to be designated as an BTC.”
1) Demonstrate a commitment and ability to provide supported services throughout the
ETC service area and provide a five-year network improvementplan.
a. File with the Compliance Section of the Utilities Division an initial formal five-year

network improvement plan that shows for each wire center within the designated ETC

service area.

i Planned improvements in signal quality, coverage, Or capacity;

1. Projected start date and completion date and investment amount for' each
planned improvement;

.  Specific geographic areas where each planned improvementwill occur;

w Estimated population served by each plarmed improvement; and

V. Coverage area maps detailing how high cost monies will be used to improve its
network, and where signal strength coverage or capacity will be improved
when funding is received.

b. File with the Compliance Section of the Utiljties Division an Annunal Progress Report
on its five-year service quality improvement plan providing the folloWing information
at the wire center level: |

1. Maps detailing progress towards meeting its plan targets including how high

% These requirements are largely the requirements recommended by Staff as they appear in Findings of Fact No. 36
above, but include some clarifications consistent with the discussion herein.
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1 | cost monies were used to improve its network, and where signal strength
2 coverage or capacity have been improved where funding was received;
3 . i An explanation of how much universal service support was received and how
4 the support was nsed to Improve signal quality, coverage, or capacity;
5 . An éxplanation of any unfulfilled improvement goals;
6 iv. A description of why any targets in the five-year plan have not been met;
7 v. A potification of changes fo its current-year plans that the Company deems
8 necessary to comport with technological advances and possible changes in the
P business and regulatory environment; and
10 vi.  Updates to its fiture-yearplaps to reflect the Company’s actnal planning.
11 2)  Demonstrate a commitment and ability to advertise supported services and Lifeline and
12 Link Up throughout the ETC service are.
13 a. Tile with the Compliance Section of the Utilities Division an Initial Advertising Plan
14 for supported servicesthroughoutthe ETC service area.
15 b. File with the Compliance Section of the Utilities Division an Annual Certlﬁcatlon that
6 Western Wireless is advertising the supported services including Lifeline and Link Up
17 throughout the ETC service area.
18 3) Offer Lifeline and Link Up.
19 a. Tile with the Compliance Section of the Utilities Division an Initial Letter indicating
20 that it has commenced provision of lifeline and linkup services within 20 days of ETC
21 designation, with the letter to be filed within 100 days of a Commission Decision |
22 granting ETC designation.
23 'b.‘ File with the Compliance Section of the Utilities Division an Annual Certification that
24 Western Wireless is offering Lifeline and Link Up.
25 4y  Demonstrate the ability to remain functional in emergency situations.
26 a. File with the Compliance Section of the Utilities Division an Initial Plan and an Annual
27 Certification that Western Wireless is able to function in emergency sifuations,
28 " 5)  Demonstratea commitment to meeting Service Quality Standards.
41 DECIISIONNO.
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2. File with the Compliance Section of the Utilities Division an Annual Report of
unfulfilled requests for service from potential customers within the ETC service area,
how Western Wireless attempted to provide service, and why it was unsuccessful.

b. File with the Compliance Section of the Utilities Division information on any outage
lasting at least 30 minutes in any part of the ETC service area including:

1 The date and time of onset of the outage;
i A brief description of the outage and its resclution;
fi.  Theparticular servicesafiected;
iv.  The geographic areas affected;
V. Steps taken to prevent 2 similar situation in the future; and
vi.  The number of customers affected.
¢) Demonstraie a commitment to meeting consumer protection standards.

o File with the Compliance Section of the Utilities Division an Annual Certification that
Western Wireless is in compliance with CTIA Consumer Code for Wireless Service. .

b. File with Utilities Division and Consumer Services an Initial Service Coverage Map
consistent with CTIA Consumer Code. |

c. File with the Utilities Division and Consumer Services an Annual (or any time maps
are updated by the ETC) Service Coverage Map consistent with CTIA Consumer Code.

d. File with the Compliance Section of the Utilities Division an Annual Certification that
Western Wireless is providing accurate coverage area maps to potential customers
consistent with CTIA Consumer Code.

e. File with the Compliance. Sectibh of the Utilities Division an Annual Report
documenting the number of consumer complaints per 1,000 handsets/lines.

£ Tnclude Arizona Corporation Commission centact information on customers’ bills.

g. File with the Compliance Section of the Utilities Division an Annual Certification that
Western Wireless is complying with Anzona Corporation Coﬁn‘nission Customer

] Service Rules A.A.C. R14-0-503 — Establishment of_ Service; A.A.C. R14-2-504 —

Minimum Customer Information Requirements; A.A.C. R14-2-505.A — Service
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Connection and Establishment; A.A.C. R14-2-507.4, C and D — Provision of Service;
AA.C. R14-2-508 - Billing and Colléction; R.14-2-509 excluding A(2) — Termination
of Service; and A.A.C. R14-2-510 ~ Customer Complaints; and that it continues to
inclnde Arizona Corporation Commission contact information on customers® bills.

7y Offera Local Usage plan comparable to the one offered by the underlying local

exchange carrier.

a. File with the Compliance Section of the Utilities Division an Initial Certification and an

Anmal Certification that Western Wireless is offering an acceptable Local Usage Plan.
g)  Acknowledge willingness to provide Bqual Access in the designated ETC service area

in the event that no other ETC is providing equal access within the service area.

2. File with the Compliance Section of the Utilities Divisior an Initial Certification and an
Annual Certification that Western Wireless is willing to provide Equal Access in the
event that no other ETC is providing equal access within the service area.

o) Filewith the Utilities Division and Consumer Servicesan Annual (or as updated by the

ETC) Informational Tariff setting forth the rates, terms and conditions for all service
offerings within ETC service area. |

10) Filean Tnitial Certification that it will maintain and retain anditable records as required

by the FCC, USAC, and as kept in the normal course of business of all expenditures of
universal service fimds received and submit to an andit of ts expenditures of its
universal service funds upon request by Commission Staff.

112. 'With the exception of demonstrating compliance with the requirerents outlined in the
preceding Findings of Fact, Western Wireless otherwise meets the criteria necessary for ETC
designation. _ |

113. We will also require Staffio file a Staff Report on or before May 15 of each year for
the duration of Western Wireless initial five-year plan, which éddresses the Company’s annual April
1 filing, and will require that the Staff Report include, but not be limited to, the number of unfulfilled
requests for service in the designation area. The StaffReport shall also include any recommendations

Staffmay have based on the Company’s consolidated annual filing. The Staff Report filed following
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Western Wireless’ fifth annual consolidated filing shall include Staffs recommendation regarding

vhether a need exists for continuing compliance filings.

CONCLUSIONSOF LAW

1. Western Wireless is a public service corporation within the meaning of Article XV of
he Arizona Constitution and A.R.S. § 40-202; a CMRS provider as defined in 47 U.S.C § 153(27) -
md A.A.C. R14-2-1201; a telecommunications carrier as defined in 47 U.S.C. § 153(44); and a
;ommon carrier as defined in 47 U.S.C. § 153(1).

2. The Commission has jurisdiction over the subject matter of the application.

3. Section 214(e)(2) of the 1996 Act demonstrates Congress’ intent that State
~omumissions evaluate local factual situations in ETC cases and exercise discretion in reaching
sonclusions regarding the public interest, convenience, and necessity, and nothing in section 214(e)
s the 1996 Act prohibits this Commission from imposing ETC eligibility requirements in additionto
hose described therein.

4. Tt is in the public interest to require, prior to Western Wireless’ ETC designation, that
Western Wireless demonstrate compliance with the requirements st forth in Findings of Fact No.
[ 11, in order to preserve and advance universal service, protect the public safety and welfare, ensure
‘he continued quality of telecommunications services, and safeguard the rights of consumers.

5. With the exception of demonstrating compliance with the requirements outlined in
Findings of Fact No. 111, Western Wireless otherwise meets the criteria necessary for ETC
jesignation in all the requested service areas, including those that are served by rural TLECs.

6. Becanse Western Wireless will be entitled to receive universal service funds upon
designation, it is in the public interest to require Western Wireless to file a five-year network
improvement plan for Commission approval that_demonstrateshow those universal service funds will
bé spent to improve coverége, signal strength or capacity that would not otherwise occur absent the
receipt of high-cost support, for the purpose of expanding or preservihg wide access to phone
services in Arizona. | _

7. When Western Wireless has demonstrated compliance with .the requirements set forth

in Findings of Fact No. 111, it will be in the public interest to grant its application for ETC
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iesignation.
8. When Western Wireless has demonstrated compliance with the requirements set forth
in Findings of Fact No. 111, it will be in the public interest to grant Western Wireless® request for

redefinition of the Verizon study areas listed in Exhibit B, for purposes of Western Wireless” ETC
designation, subject to approval of the redefinition by the Federal Communications Commission
under 47 CF.R. § 54.207(c).

9. Once Western Wireless is designated an ETC, it is in the public interest to require
Western Wireless 1o fle a consolidated annual compliance filing including the compliance items set
forth in Findings of Fact Ne. 111 for the purpose of examining whether Westem Wireless continues
to comply with the requirements of section 214(e) of the 1996 Act, and should therefore remain

eligibleto receive Federal universal service finding.

ORDER

IT IS THEREFORE ORDERED that the request of WWC License LLC dba CellularOne for a
designation as an eligible telecommunications carrier in the service areas of the rural telephone
company wire centers Jisted on Exhibit A and Exhibit B, attached hereto and incorporated bir
reference, will be approved when this Commission makes a determination that WWC License LLC
dba CellularOne has filed a five-year plan that 1) demonstrates a commitment to prdvide universal
service supported services throughout the requested designation areas as shown on Exhibit A and
Exhibit B; 2) meets the requirementslisted in Findings of Fact No. 111above; and 3) includes all the
Initial Certificationsand Plans listed in Findings of Fact No. 111 above.

IT IS FURTHER ORDERED that the request of WWC License LLC dba CellularOne to
-1'edaﬁne the service territory of Verizon California, Inc. set forth in Exhibit B attached hereto from
the study area to the wire center level will be approved when this Commission makes a determination
that WWC License LLC dba CellularOne has filed & five-year plan and initial plaﬁs that 1)
demonstrate a commitrnent to proyidc universal service supported services throughout the requestéd
designation areas as shown on Exhibit A and Exhibit B and 2) meet the requirements listed in

Findings of Fact No. 111 above. Approval for redefinition of the service area set forth in Exhibit B
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attached bereto is also subject to approval of the requested redefinition by the Federal
Communications Commission under 47 C.F.R. § 54.207(c). |

IT 1S FURTHER ORDERED that within 60 days of the date WWC License LLC dba
CellularOne files the five-year plan and the initial plans referenced in the above Ordering Paragraph,
the Commission’s Utilities Division Staff shall file in this docket a Memorandum indicating whether
fhe five-year plan and Initial Certifications and Plans as filed 1) demonstrate a commitment to
provide universal service supported services throughout the requested designation areas as shown on
Exhibit A and Exhibit B aﬁd 2) meet the requirements listed in Findings of FactNo. 111 above. The
Memorandum shall be accompanied by a Recommended Order that either approves or dcﬁies WWC
License LLC dba CellularOne’s application.

IT IS FURTHER ORDERED that after being designaied an eligible telecommunications
carrier, WWC License LLC dba CellnlarOne shall make a consolidated annual compliance filing with
the Commission’s Utilities Division’s Compliance Section on or before April 1 of each year in.
fulfillment of the anmual progress reporting requirements and certification filing requirements set
forth in Findings of Fact No. 111 above for the duration of its initial five-year plan.

IT IS FURTHER ORDERED that the Commission’s Utilities Division Staff shall, on or
before May 15 of each year for the duration of WWC License LLC dba CellularOne’s initjal five-
vear plan, file a Staff Report on WWC License LLC dba CellularOne’s consolidated annual
compliance filing. The Staff Reports shall address,-but shall not be limited to, the number of
unfilfilied requests for service in the designation area, and shall also include any recommendations
Staff may have based on WWC Licerse LLC dba CellularOne’s consolidated annual filing. The
Staff Report filed following WWC License LLC dba CellutarOpe’s fifth émmal consolidated filing
shall include Staffs recommendation regarding whether a need exists for continuing compliance

filings.
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1 IT 1S FURTHER ORDERED that the Commission's Utilities Division Staff shall, no later
2 | han November 30, 2005, initiate proceedings as necessary o emsure that existing eligible
3 | elecommunications carriers in Arizona are subject to obligations associated with receiving universal
4 | service support similar to those adopted herein.

5 IT IS FURTHER ORDERED that this Decision shall become effective immediately.

6 BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

7

8

9 CHAIRMAN COMMISSIONER

10

11

12

13 COMMISSIONER COMMISSIONER COMMISSIONER
14 IN WITNESS WHEREOF, I, BRIAN C. McNEIL, Executive
15 Director of the Arizona Corporation Commission, have

hereunto set my hand and caused the official seal of the
16 Commission to be affixed at the Capitol, in the City of Phoenix,
this day of ,2005.

17

18 BRIAN C. MoNEIL

19 EXECUTIVEDIRECTOR
201 prsseNT
21
22
23 DISSENT

o TW:mj
25
26
27 )
28
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Company Name Study Area Code
RIO VIRGIN TELEPHONE CO., INC. . 552356
SOUTHWESTERN TELEPHONE CO. 452174
Company Name ‘ Wire Center Locality Wire Center Code
QWEST CORPORATION Somerton SMTNAZMA
QWEST CORPORATION Wellton WLTNAZMA
QWEST CORPORATION Yuma YUMAAZFT
QWEST CORPORATION Yuma YUMAAZMA
QWEST CORPORATION Yuma YUMAAZSE
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Rural Telephone Company Wire Centers for Which Western Wireless Seeks Conditional
ETC Designation Subject to Redefinition of the Service Area

Company Name Wire Center Locality | Wire Center Code
VERIZON CALIFORNIA INC. Bouse BOUSAZXC
VERIZON CALIFORNIA INC. Cibola CIBLAZXC
VERIZON CALIFORNIA INC. Ehrenberg EHRNAZXF
VERIZON CALIFORNIA INC. Parker PRERAZXC
VERIZON CALIFORNIA INC. _| Poston PSTNAZXC

EXHIBIT B
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

L.eRoy Koppendrayer Chair
Marshall Johnson Commissioner
Ken Nickelai Commissioner
Phyllis A. Reha Commissioner
Gregory Scotl Commissioner
In the Matter of NPCR. Inc. d/b/a Nextel 1SSUE DATE: December 1, 2003
Partners for Designation as an Eligible
Telecommunications Cartier Under 47 U.S.C. DOCKET NO. PT-6200/M-03-647
§214(e)(2)
ORDER DENYING WITHOUT PREJUDICE
NEXTEL'S APPLICATION FOR ETC
DESIGNATION
PROCEDURAL HISTORY

On April 25, 2003, NPCR, Inc. d/b/a Nextel Parmers (Nextel) submitted its original filing asking
the Commission to designate it as an eligible ielecommunications carmier (ETC) for the purpose of
receiving support from the federal universal service fund.

On May 5, 2003, Citizens Telecommunications Company of Minnesota, Inc. (Citizens) and the
Minnesota Independent Coalition (MIC) filed challenges to the completeness of Nextel's petition. -
Nextel responded to the challenges on May 12, 2003.

By May 15, 2003, the Commission had received comments from Citizens and the Minnesota
Department of Commerce (the Department). The parties argued that Nextel's filing is inadequate,

On July 17, 2003, the Commission met 10 act on Nextel's petition. Following discussions with the
other parties, Nexte! agreed at the Commission meeting 1o file supplemental information
concerning its service offerings, facilities and advertising plan. Nextel also agreed that the 180-
day timeline would begin upon its making a supplemental filing. The Comnission agreed to defer
consideration of Nextel's ETC petition until the record was more fully developed.

On July 28, 2003, Nexte} submitted a supplemental filing to the pending petition.

On August 18, 2003, the Department and Citizens filed comments.

On August 20, 2003, the Commission issued its ORDER REQUIRING ADDITIONAL FILINGS
AND VARYING TIME PERIOD.

On August 28, 2003, MIC and Nextel filed reply commenis.

The Commission met on October 23. 2003 to consider this matter.



FINDINGS AND CONCLUSIONS

I NEXTEL’S PETITION

Nextel asked the Commission 1o designate it an eligible telecommunications carrier (ETC) so that
it can receive financial support from the federal universal service fund. Nextel stated that the
requirements for ETC designation are set forth in 47 U.S.C. § 214(e)(1)-(2), 47 CFR. § 54.101,
and Minn, Rules, Pari 7811.0100, subp. 15, The Company argued thal it met all the requirements
for designation. Specifically, Nextel asserted that (1) it is a common carnier as required by

47 U.S.C. § 214(e)(1), (2) it provides each of the supported services identified by the

Federal Communications Commission (FCC), and (3) it will meei all service and advertising
obligations of an ETC.

On May 12, 2003, Nextel replied 1o Citizens™ and MIC’s obj ections that Nextel’s petition was
incomplete for failure to provide certain information. Nextel maintained that its petition was
complete because it provided the-items listed in the relevant rule, Minn. Rules, Part 7811.1400,
subp. 4. While Nexte! acknowledged that in two previous ETC cases the Commission had
requesied the additional items cited by MIC and Citizens it argued that this did not mean that these
iterns were now filing requirements. Nextel staled that although it was not required to do s0, it
would voluntarily provide some of the information mentioned by MIC and Citizens: information
regarding its service offerings, facilities, and advertizing plan.

On July 28, 2003, Nextel supplemented its petition. The Company 1) clarified that Nextel Pariners,
and Nextel Communications jointly markst the “Nextel™ brand name throughout their national
service area; 2) argued that while it does not offer a service comparable to other ETCs” universal
service offering, all of its conventional service plans qualify for universal service funding because
they contain the nine supported services and are priced to rural cusiomers at the same compelitive
price charged by Nexte] Communications in the metro areas, 3) described its Minnesota facilities
and service area: 4) subrnitted its advertising ptan and discussed iis commiiment 1o advertise its
service offerings throughout its Minnesota service area; 5) provided its standard cusiom service
agreement; and 6) reaffirmed its arguments why desi gnating it an ETC will benefit the public.

1I. THE LEGAL STANDARD

Applications for ETC status are govemed by federal and state law.! Section 214 of the
Telecommunications Act of 1996 requires an ETC to offer certain designated services throughout

147 U.S.C. §§ 254, 214; 47 C.F.R. § 54.101: Minn. Rules parts 781 1.1400 and
7812.1400. The fact that this Order analyzes and denies the petition based on provisions of the
federal law does not negate the fact that there are also state siandards and conditions to bring to
bear on a petition for ETC status. For instance, while 47 U.B.C. § 214(e)(2) requires a public
interest finding only when an applicant seeks ETC designation in an area served by a rural
telephone company, Minn. Rules, Part 7812.1400, subp. 2 requires a public nterest
determination when a CLEC seeks ETC status in areas served by non-rural as well as rural
telephone companies. See /n the Matter of the Petition of WETEC LLC dba Unitel
Communications. Inc. for Designarion as an Eligible Telecommunicarions Carrier. Docket No.
P-5614/M-03-1051, ORDER (November 26, 2003).
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its ETC-designated service area, use its own facilities or a combination of its own facilities and
resale of another carrier’s service in providing these services, and advertise the availability and
price of these services.? While the list of designated services may change over time® FCC rule
§ 54.101(a) currently designates the following services:

voice grade access 10 the public switched network

local usage

touch-tone service or its functional equivalent

single-party service

access to emerzency services, including 911 and enhanced 911
access to operator services

access to inierexchange services

access to directory assistance

toll limitation for qualifying Jow-income cusiomers

N

This Commission has the responsibility for designating ETCs in Minnesota except where it lacks
jurisdiction over an applicant.*

An applicant for ETC status must make several showings before it is deemed eligible for ETC
status under the Act. These requirements are found in 47 U.5.C. § 214(g). First, the applicant
must be a common carrier. Second, the applicant must offer the services that are supported by
federal universal service support mechanisms under 47 U.S.C. § 254(e). Third, the applicant must
do so either using its own facililies or 2 combination of its own facilities and resale of another
carrier’s services. Fourth, the applicant must offer the identified services throughout the service
area for which the designation is received. Fifth, the applicant must advertise the supported
services and charges therefor throughout the service area for which the designation is received
using media of general distribution.’

Once 2 state commission determines that an applicani meets these five requirements, the applicant
is entitled to receive ETC status unless the applicant is seeking to serve exchanges in which the
incumbent Jocal exchange carrier is a rural telephone company. If the applicant is seeking ETC
status in an area served by a rural lelephone company, the state commission must make an
additional finding that the designation iz in the public interest.

TII. COMMISSION’s ANALYSIS AND ACTION
The Commission is required to confer ETC status on Nextel if it finds that the Company meets the

requirements of 47 U.S.C. 214(e)(1)(A) and (B) and, since Nextel seeks designation in areas
served by rural telephone companies, the public interest standard of 47 U.5.C. 2 14(e)(2).

*47U.8.C. §214(e)1).
147 U.S.C. § 254(c)(]).
47 U.8.C. § 214(e)(6).
5 These five requirements are established in 47 U.S.C. § 214(e)(1).
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Having reviewed the record developed in this matier and heard the parties™ oral arguments, the
Commission finds that Nexte] has failed to meet the service and advertising requirements of
47 U.5.C. § 214(e)(1), as explained more [ully below.

A, Requirement to “Offer Services” Throughout the Service Area

An ETC must offer the services that are supported by federal universal support mechantsms under
section 254(e)(1) throughout the service area for which the designation is received.® The FCC has
advised in a Declaratorv Ruling that a carrier requesting ETC status is nol required to provide
ubiquitous service at the time of its application.” In the same Ruling, however, the FCC clanified
that applicants must suppori their assertions of ability and willingness to provide service
throughout the service area with credible evidence:

We caution that a demonstration of the capability and commitment to provide
service must encompass something more than a vague assertion of intent on the part
of a carrier to provide service. The carrier must reasonably demonstrate to the state
commission ifs ability and willingness to provide service upon designati on*

In this case, Nexte} has not adequately supported the assertion in its verified petition that it will
meet all service obligations of an ETC. Nextel has acknowledged that there were large areas of its
service area that it cannot serve at present. The Company presenied no plan for expanding its
service capabilities and simply stated that receipt of the universal service funding would change (in
unspecified ways) the economic model that might (no guarantee or analysis to show reasonable
likelihood) make expansion (of unspecified extent) into some (unspecified) areas possible, The
extent to which the economic mode) would change was not specified. No guarantee of expansion
or analysis was provided to demonstrale the likelihood of expansion. No areas were identified for
expansion. At the same time, the Company stated that the cost of installing one additional signal
tower was approximately $250,000 to $300,000 and that the annual revenue initially anlicipated
from the universal service fund is approximately $100,000.

. Tn these circumstances and based on this record, therefore, the Commission finds that Nextel has
failed to demonstrate that it is wiliing and able to serve “throughout the service area for which the
designation is received . . .” as required of an ETC by 47 US.C. § 214(e)(1).°

§47 U.S.C § 241(e)(1).

? In the Matter of Federal-State Joint Board on Universal Service Western Wireless
Corporation Petition for Preemption of an Order of the South Dakota Public Utilities
Commission, Declaralory Ruling, CC Docket 96-45, FCC 00-248, 15 FCC Red at 15175,
Paragraph 17 (August 10, 2000) (Declaratory Ruling).

® Declaratory Ruling, Paragraph 24.

® In its July 31, 1998 Order in Docket No. P-5508/M-98-561, the Commission denied a
petition for ETC status by Crystal Communications, a Minnesota competing local exchange
company (CLEC), on the basis that the record in the case was insufficient to conclude that the
applicant would offer the required services throughout the service area for which the designafion
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B. Reguirement to Advertise the Supported Services Throughout the Service
Area

An applicant must also be willing and able 10 advertise the availability of and the charges for the
services that are supported by the lederal universal service support mechanisms 1) throughowt the
service area for which ETC designation is sought and 2) using media of general distribution."

In its petition filed Apri] 24, 2003, Nextel stated that it would adverlise the availabilitv of the
supported services and charges therefor using media of general distribuiion, Nextel stated that
after being designated an ETC, it would continue io advertise its services in designated areas and
work with the Department to develop an advertising plan consistent with what other ETCs
implemented.

The Department objected that Nextel did not include an advertising plan nor had it provided detail
regarding its pians specifically to advertise its universal service offering(s) and the availability of
Lifeline and Link-Up for qualifying customers, either to advertise the availability of a basic
universal service offering or to advertise the avaitability of the nine supported services throughout
ils proposed service area.

In its May 12, 2003 reply to MIC"s and Citizens' challenge to the completeness of ils petition.
Nexiel stated thai it would file supplemental information, including an advertising plan. On
July 28, 2003, it filed supplemental information, including a document entifled Advertising Plan of

NPCR, Inc.

On Augnst 18, 2003, the Department argued that the advertising information provided by Nextel
was inadequate. The Department stated that Nextel liad failed to provide a plan to advertise a basic
universal service offering or to advertise the availability of the nine supported services throughoul
its proposed service area.

"The Commission finds that Nextel fails to meet the advertising requirement of 47 U.S.C.

§ 214(e)(1)(B) because i1 has not submitted an advertising plan adequate to demonstrate 11s intent
and ability io advertise the availability of the nine supported services throughout its proposed
service area, In light of the Company’s inability to serve throughout iis requested area, as found
zbove, Nextel’s assertion that it will advertise throughout the area as required by law is not an
adequate substitute for submitting an actual advertising plan whose scope and detail demonstrates
the Company's inteni and capability to advertise the availability of the nine supported services
throughout its proposed service area.

Because the Nextel application fails the “advertise™ requitement of 47 U.5.C. § 214(e)(1)(B) for
reasons explained in the preceding paragraph, it is unnecessary to reach the further issue whether it

was requested. fn the Marter of Crystal Communicarions ' Petition to Become an Eligible
Telecommunications Carrier, Docket No. P-5508/M-98-561, ORDER GRANTINGIN PART,
DENYING IN PART. STATUS AS ELIGIBLE TELECOMMUNICATIONS CARRIER (
July 31, 1998). at page 5.

47 US.C. §214(e)X]).



also fails that requirement because it did not include an advertising plan for a basic affordable
universal service offering.!!

C. Affordability: a Public Interest Consideration

To date, Nexiel has refused to offer, lel alone advertise, 2 particular universal service offering as
distinguished from any of its other service offerings. Nextel has asserted that requiring an
applicant 1o offer a lower cost “affordable™ rate would be impermissible rate regulation. Nextel
argued that although offering and adveriising such a service (a separate and distinci lower cost
universal service offering) was the way that past applicanis'? have chosen to meet the “offer and
advertise” requirements of 47 U.S.C. § 214(e), {he law does not require that an applicani make
such an offening in order to gualify for ETC status. In addition, Nextel asserled that there are no
standards on what can be considered affordable and nothing in the record to indicale that Nextel’s

offerings were not affordable.

Nextel stated that, even though it offered no particularized lower cost universal service offering,
each of its regular, nationally offered and advertised offerings provide all the required
functionalities, i. e, the nine supported services listed by the FCC in 47 C.F.R. § 54.101(a).

As a consequence, Nextel argued, offering iis naticnally ofTered set of services meets the “offer”
requirement of 241(e)(1)}(A) and advertising those services meets the “advertise” requirement of

241{(e)(1)(B).

The Department countered that in the context of ETC designation for receipt of public funds
requiring an applicant to offer at least one “affordable” (in the sense of “lower cosi™) service that
contains some level of Iocal service does not constitute prohibited rate regulation. The Department

cited 47 U.S.C. 254(i):

The [Federal Communications] Commission and the States should ensure that
universal service is available at rates that are just, reasonable, and affordable.

The Department noted that the FCC rules permit a state commission to designate additional
qualifying ETCs for areas served by a rural telephone company only if the state commission finds
that the designation of more than one cartier is in the public interest. The Department noted that
the FCC has not defined the public interest factors that the slate Commission may or should
consider when designating an additional ETC in a rural service area.  According 1o the Department,

! Not reaching the affordability issue at this time in the context of the advertising
requirement is also approprizie because, as explained next in section C, affordability is 2 public
inierest consideration which is reached only if Nexiel’s next application for ETC slatus meets the
threshold ETC requirements of 47 U.S.C. 214(e)(1)(A) and (B).

12 Western Wireless Corporation (fka Minnesota Cellular Corporation) in Docket No.
P-5695/M-98-1285: Tekstar Communications, Inc. in Docket No. P-5542/M-01-1865. Midwest
Wireless Commumications, L.L.C. in Docket No. P-573/AM-02-686; and RCC Minnesota, Inc.
and Wireless Alliance. LLC (filing jointly as affiliates of Rural Cellular Corporation) in Docket

No. PT-6182, 6181/M-02-1503.
[



however, there can be no doubt that affordability is a public interest factor. The Depariment noted
ihat state Commissions have been given the primary role in evaluating the affordability factor. The
Department cited the following FCC stalement:

We agree with the [Federal-State] Joint Board {on Universal Service] that states
should exercise initial responsibility, consisient with the standards set forth above,
for determining the affordability of rates. . .. As the Joint Board determined, the
unique characteristics of each jurisdiction render the states better suited than the
Commission to make deierminalions regarding rate affordability.’® [Bracketed
material added.]

Based on the parties” areuments and a review of the statulory and regulatory framework, the
Cormmission finds that affordability is an appropriate public interest factor to consider during any
public interest evaluation of an application from Nexiel. ‘

The public inlerest evaluation of an application such as Nextel's, however, is properly conducted
after ihe applicant is found to have met the threshold statutory requirements of 47 U.8.C.

§ 214(e)(1)."

As noied previously in this Order, Nexte! has not met all those requirements. Therefore, the public
interesi faclors applicable to Nextel's application (which include affordahility and service guality)
are niot ripe for consideration at this time." Accordingly, the Commission will make no findings at
this time whether, for example, the public interest requires Nextel to provide, as the Department
has argued, at least one affordable lower cost alternative service offering that includes some level
of local calling.

V. LOOKING AHEAD

The denial of Nextel's application will be without prejudice. In the evenl that Nextel refiles with
new information thai persuades the Commission that it meets the threshold requirements of

13 i the Matter of Federal-State Joint Board on Universal Service, CC Docket No.
96-45, FCC 97-157, “Report and Order,” 12 F.C.C. Red 8776 (rel. May 8, 1997) 108 aff'd in
part and reversed in part, 7exas Office of Pub Utility Counsel v. FCC 183 F.3d 393 (5th Cir. 199)
1118, |

" Analysis under 47 U.8.C. § 214(e) of applications for ETC status in an area served by a
rural telephone is a two step process. The first step is 1o determine whether the applicant meets
the threshold statutory requirements of 47 U.S.C. § 214(e)(1)(A) and (B). If so, the second step
is 1o determine whether the applicant satisfies the public interest standard of 47 U.S.C.

§ 214(eX2). The two-siep analysis followed by the Commission in this Order is consistent with
the approach used by the Administrative Law Judge (ALJ) and by the Commission in the two
most recent ETC applications: Midwest Wireless Communications, Docket No, PT-6182,
£181/M-02-1503 and RCC Minnesota. Inc./Wireless Alliance, Docket No.PT6153/AM-02-6G86.
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47U.5.C. § 214(e}{1)", the Commission will indertake the public interesi evaluation of that
application.

An applicant for ETC designation bears the burden of proof on ali the federal and state
reguirements and considerations applicable to its application. Information adequate to meet the
filing requirements on Minn. Rules, Parl 7811.1400, subp. 4 is nol necessarily adequate to meet the
applicant’s burdens of proof and persuasion on all issues relevani to the application. An applicant,
therefore, is ddvised to build 2 complete record containing much information beyond the '
Commission’s filing requirements.

In previous proceedings involving applications for ETC designation in areas served by rural

telephone companies, the Commission has directed applicants to provide several specific items _.\,u\pf)
beyond what was required to meel the initial filing requirements.'® Withno att Wi
comprehensive, the Commission has listed in footnote {4 fwo nformatonal ilems relevant 1o Elid A

meeting the Phase 1 threshold requirements.”” The Corfmission believes that the following
information would be relevant to the public interest evaluation.

L a detailed description of a basic universal service offering or affordable alternative or an
explanation of why it would be in the public interest to sive an applicant access t0 universal
service funding if that applicani does not offer an affordable lower cost service that
specifically preserves and advances universal service,

2, a tariff or price list showing the fist, prices and terms of offered services including local
usage levels and calling areas for which the applicant seeks universal service SUpport,
including the terms and rates for {he basic unjversal service package, along with references
to Lifskine and Link-Up and other services which may be added to the basic universal
service package:

15 Information relevant to those determinations would include 1) an advertising plan
specific 1o a basic universal service offering, the nine-supported services, and the availability of

Lifeline and Link-Up for qualifying customers and 7) a list of facilities used to provide services
in the area in which Nextel seeks certification. :

16 Yy addition, in its Order designating each of Mimnesota’s incumbent local exchange
companies (ILECs) as ETCs, the Commission required each ETC to submit an advertising plan,
including a description of available services and their rates; the geographic area where those
services are available; the medium of publication of the advertising, including the names of, and
geographic areas served by, the newspapers in the plan, and the size and the type of the
adverlising. Ir the Marter of the Request by Members of MIC for Designation as an Eligible -
Telecommunications Carrier and Temporary Suspension of Cerain Toll Restrictions and In the
Marier of the Reguesis by Other Ineumbent LECs for ETC Designations, Docket No. P-999/M-
97-1270, ORDER DESIGNATING PETITIONERS AS ELIGIBLE TELECOMMUNICATIONS

CARRIERS (December 23. 1997).
1 The Phase | threshold requirements appear in 47 U.S.C. § 214(e)(1 X A) and (B).
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3. a customer service agreement that defines a service guality plan consistent with the
Company’s claim to provide high quality services, including dispute resolution policies,
network maintenance policies, procedure for resolving service inlerruptions, any customer
remedies offered, and Nexte!l's billing, payment, and deposit policies.

4, a list of and Nextel’s commitment Lo its federal oblipations regarding its service ared,
5. information typically gathered from ETCs in the annual certifications.
6. description of the process the Company will use io track and make available 1o the

Commission and the Department, upon request, the following: (a) held orders for customer
premises equipment and for either the basic universal service plan or any services the
Company relies on to meet the sofTer” requirement of 47 U.8.C. § 214(e)(1)(A) for more
fhan 30 days and (b) cusiomer complaints or disputes related to service quality, including
reports of interrupted service for the basic universal service plan and for any service the
Company relies on to meet the “offer” requirement of 47 U.S.C. § 214¢e)(1 ) A). '

This Order will not contain a directive for Nextel 10 include any particular information withits
next application because 1o do so would be premature. Moreover, the Deparlment, any iniervening
party, and Commission Staff can submit Information Requesis io the Company for anv information
they deem relevant, As in previous proceedings, however, i1 is unlikely that the Commission will
begin the 180 day processing period prescribed in Minn. Rules, Part 7811.1400, subp. 12 until the
information referenced has been filed.”®

ORDER

1. Nextel’s application for designation as an eligible telecommunications casrier (ETC) for the
purposes of receiving universal service funding is denied without prejudice.

18 The Commission took this visw in the two most recent ETC proceedings. See.fn the
Matter of the Petition by RCC Minnesoia, Inc. and Wireless Allience, L.L.C. for Designation as
an Eligible Telecommunications Carrier Under 47 U.S.C. § 214(e)(2), Docket No. PT-G182/M-
02-1503, ORDER REQUIRING ADDITIONAL FILING. VARYTNG TIME PERIOD AND
NOTICE AND ORDER FOR HEARING (N ovember 4, 2002) at pages 4 and 9: and /n the
Matter of the Petition by Midwest Wireless Communications, L.L.C. for Designation as an
Eligible Telecommunications Carrier Under 47 U.S.C. § 214(e)(2), Docket No. B-573/AM-02-
636, ORDER REQUIRING ADDITIONAL FILINGS, VARYING TIME PERIOD AND
NOTICE AND ORDER FOR HEARING (July 5, 2002) at pages 3-5 and 8.
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FN

(SEAL)

This document can

2 This Order shall become effective immediately.

BY ORDER OF THE COMMISSION

Burl W. Haar
Executive Secretary

be made available in aliernative formats (i.e., large pri

calling (651) 297-4596 (voice) or [-800-627-3529 (TTY relay service).

10

nt or audio tape) by




APPENDIX C



OAC 165:55

CORPORATION COMMISSION

SUBCHAPTER 23. WIRELESS ELIGIBLE TELECOMMUNICATIONS CARRIER

PART 1. GENERAL PROVISIONS

Section

165:55-23-1,
165:55-23-2,
165:55-23-3.
165,55-23-4.
165:55-23-5,
185:55-23-6.
165:55-23-7.
185:55-23-8.
165:55-23-8.

165:55-23-10.
165:55-23-11.
165:565-23-12.
165:55-23-13.
. 165:55-23-14.
165:55-23-15.
165:55-23-18.
165:55-23-17.
165:55-23-18.
165:55-23-18.
165:55-23-20.
1B65:55-23-21.
185:55-23-22.
165:55-23-23.

165:55-23-50.
165:55-23-51.
165:55-23-52.
165:55-23-53,
165:55-23-54,
165:55-23-55.
165:55-23-56.
165:55-23-57.
165:55-23-58.

Requirements

[RESERVED]

Records to be provided fo the Commission [AMENDED]
[RESERVED]

Emergency service reporiing requirements
[RESERVED]

Content of bills [AMENDED]

[RESERVED]

Billing disputes

[RESERVED]

Minimum service standards [AMENDED]
[RESERVED]

Extension of facilities

[RESERVED]

Lifeline program

[RESERVED]

Link-up program

[RESERVED] -

Responsibility for adequate and safe service
[RESERVED]

Emergencies

[RESERVED]

Response to customer complaint inquiries

PART 3. TRANSMISSION OBJECTIVES

Service standards; sufficient operating and mainienance force
[RESERVED] ‘
Records of frouble reports

[RESERVED]
Notice of service interrupfions

[RESERVED]

Restoration of service plan
[RESERVED]

Customer choice

PART 1. GENERAL PROVISIONS

165:55-23-1. Requirements
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OAC 165:55 CORPORATION COMMISSION

(2) A Trade Name Report filed with the Secretary of State as provided in 18 0.8, §
1140;

(3) A Withdrawal of Trade Name Report filed with the Secretary of State as provided
in 18 O.8. § 1140.1;

(4).A Transfer of Trade Name Report fiiled with the Secretary of State as provided in
18 0.5. § 1140.2; and, ‘

(5) An attestation that no revisions are being made, except for the name change or
change, addition or deletion of a trade name of the Wireless ETC.

[Source: Added at 21 Ok Reg 2115; eff 7-1-04; Amended at 22 Ok Reg 728, eff 7-1-
05] ' ‘

165:55-23-4. [RESERVED]

165:55-23-5. Emergency service reporting requirements
in areas equipped with E911 emergency service, when the end-user's number is -

changed due to a change of location or service to the end-user or there is a change in
service provider with or without a change to the end-user's number, the wireless ETC
shall report such changes to the appropriate E811 emergency number database within
two (2) business days, or as required by agreement with the appropriate E911 agencies
within the state, after completion of service orders. In the event of an errar report, the
wireless ETC shall correct the error within two (2) business days, unless the agreement
with the appropriate E911 agency allows otherwise.

[Source: Added at 21 Ok Reg 2117, eff 7-1-04]
465:55-23-6. [RESERVED]

165:55-23-7. Content of bills , :
Wireless ETCs shall develop a bill design that can be easily interpreted by their

customers and complies with federal billing requirements. for each Supported Service.

[Source: Added at 21 Ok Reg 2117, eff 7-1-04; Amended at 22 Ok Reg 729, eff 7-1-
05]

165:55-23-8. [RESERVED]
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OAC 165:55 CORPORATION COMMISSION

165:55-23-0, Billing disputes _
(a) In the event of a dispute between an end-user and a wireless ETC, the wireless ETC
shall make such investigation as is required by the parficular case, and report the
results thereof to the end-user.
(b) In the event the dispute is not resolved, the wireless ETC shall inform the end-user
that the end-user may utilize the complaint procedures of the Commission's Consumer
Services Division. The information to be provided to consumers shall be:
(1) The street address of the Consumer Services Division, which is Oklahoma
Corporation Commission, Consumer Services Division, 2101 N. Lincoln Blvd. Suite
460, Oklahoma City, OK 73105.
(2) The mailing address of the Consumer Setvices Division, which is P. O. Box
52000, Oklahoma City, OK 73152-2000. ‘
(3) The telephone numbers of the Consumer Services Division, which are (405) 521-
2331 and (800) 522-8154. , ‘
(4) The hours of operation of the Consumer Services Division, which are 8:00 a.m.
to 4:30 p.m. Monday through Friday.
{c) When a complaint has been made with the Commission's Consumer Services
Division, the wireless ETC shall be required to forego disconnect procedures on
account of nonpayment of any portion of accumulated disputed charges pending
investigation by the Commission's Consumer Services Division. The end-user shall be
required to pay the undisputed part of the bill and, if not paid, the wireless ETC may
diseontinue service. '

[Source: Added at21 Ok Reg 2117, eff 7-1-04]
165:55-23-10. [RESERVED]

165:55-23-11. Minimum service standards

(a) The purpose of this Section is to create a uniform standard governing the minimum
components of the Supported Services for all end-users of wireless ETCs. Supported
Services shall be offered by each wireless ETC pursuant fo OAC 165:55-23-15 and

165:55-23-17.

' (1) Each wireless. ETC shail make- available to-eash end-user-subseribing to its- - -

Supported Services within its ETC designated service area the following service
features: . - |
(A) Local usage for Supported Services at uniform rates for end-users of a given
class within its designated service area;
(B) Dual tone mulii-frequency signaling or its functional equivalent;
(C)Single-party service or its functional equivaient:
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‘OAC 185:55 CORPORATION COMMISSION

165:55-23-23. Response fo customer complaint inquiries
A wireless ETC shall respond to the Commission upon written or electronic inguiry
from the Commission within the following time periods:
(1) Inquiries regarding disconnection, suspension or termination of Supported
Services - within one (1) businese day of receipt of inguiry from the Commission.
(2) Inquiries other than for disconnection, suspension or termination of Supported
Services - within three (3) business days of receipt of inquiry from the Commission.

[Source: Added at 21 Ok Reg 2119, eff 7-1-04]

PART 3. TRANSMISSION OBJECTIVES

165:55-23-50. Service standards: sufficient operating and maintenance force
A wireless ETC shall maintain an operating and maintenance force sufiicient to meet
service objectives and minimum standards for restoration of service after interruption as
follows:
(1) Provisions will be made to receive customer trouble reports at al imes, twenty-
four (24) hours per day.
(2) Provision will be made to correct interruptions of service to persons and agencies
required to respond to emergencies involving human life and safety at all fimes,
-consistent with the bona fide needs of the end-user and the availability and safety of
wireless ETC personnel.

[Source: Added at 21 Ok Reg 2118, eff 7-1-04] !
165:55-23-51. [RESERVED]

165:55-23-52. Records of trouble reports

(a) The wireless ETC shall maintain its network so as to minimize customer trouble
reports for Supported Services in an economical manner, but shall not exceed eight
reports per one hundred (100) customers per month per service arsa averaged over a
three-month period. An ocecurrence of a violation of this procedure shall be considered
as each day in the month for which the three-month average of trouble reports for that

month. and the. preceding two months exceed-this criteria-for the-serviee -area-in - -

guestion. : :
(b) The response of a wirsless ETC to customer trouble reports shall be eight-five
percent (85%) of all rouble reports cleared within twenty-four (24) hours. '

[Source: Added at 21 Ok Reg 2120, eff 7-1-04]
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OAC 165:55 CORPORATION COMMISSION

165:55-23-53. [RESERVED]

165:55-23-54, Notice of service interrupiions
(a) The Commission shall be notified, through the D:rector of the Consumer Services
Division, of interruptions in Supported Services causing customer to not have access to
one or more cell sites within the designated service area; a mobile switching office or
any interruption which, in the judgment of the wireless ETC, may cause a high degree of
public inferest or concern.
(b) The Commission notification process required in subsection (a) of this Secfion, may
be accomplished by facsimile, twenty-four (24) hours a day, seven (7) days a week; or
by phone, during the business hours of 8:00 a.m. through 4:30 p.m., Monday through
Friday, and should consist of the foliowing:
(1) An initial contact fo advise of the outage; the cause of such outage; the area
affected; and, the estimated time for repair,
(2) Intermechate contact to provide stafus reports, as deemed necessary by the
telecommunications service provider, or as may be requested by the Commission
Staff; and,
3A conclusory contact detalhng the results and completion of the restoration of
service.

[Source: Added at 21 Ok Reg 2120, eff 7-1-04]
165:55-23-55. [RESERVED]

165:55-23-56. Restoration of service plan

Each wireless ETC shall have a written restoration of service pian (Plan} to be
followed during interruptions in Supported Services of which the Commission is fo be
notified under OAC 165:55-13-52. Each wireless ETC shall submit its Plan by
September 30 of each year o the Commission through the ‘Director of the Consumer
Services Division. In lieu of submitting a Plan, a wireless ETC may submit a letter
confirming that a previously submitied Plan has not changed or detailing changes to the
Plan. _The Plan. shall.contain the name .and felephone numbers of company-designated
lisison(s) to be contacted during emergency periocds by Commission staff during
business and non-business hours, The Plan should indicate that the wireless ETC is
~ prepared to take the following types of action where necessary:
{1) To make an initial assessment of the extent of the Supported Service interruption
in order to comply with the reporting requirements of OAC 165:55-13-52(b)(1).
(2) To make a determination if the Supported Service interruption can be restored by
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the use of in-house persannel only, ot if contractors (personne! obiained from
outside resources) will be required.

(3) To provide priority consideration o restoration of Supported Service, where
feasible, to emergency services (hospitals, law enforcement and fire fighting
entities). ‘ ‘

(4) To make intermediate assessments of the restoration of Supported Service in
order to comply with the requirements of OAC 165:55-1 3-62(b){2). |
(5) To make a conclusory assessment of the restoration of Supported Service in
order to comply with the requirements of OAG 165:55-13-52(b)(3).

[Source: Added at 21 C)k Reg 2120, eff 7-1-04]
165:55-23-57. [RESERVED]

165:55-23-58. Customer choice

(a) Where choices are available, every customer shall have the right to choose his or
her telecommunications service provider, whether wireless or wireline.

(b) A wireless ETC shall not enter into a contract with the owner or manager of multi-
tenant dwellings to exclusively provide Supported Services to the exclusion of other
" telecommunications service providers. -

[Source: Added at 21 Ok Reg 2120, ff 7-1-04]
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BEFORE THE NEBRASKA PUBLIC SERVICE COMMISSION

In the Matter of the Application
of Amended NPCR, Inc., d/b/a
Nextel Partners, Eden Prairie,
Minnesota seeking designation as

) Application No. C-2932

) ,

)

)
an eligible telecommunications )

)

)

)

DENIED

carrier that may receive

universal service support.
Entered: February 10, 2004

APPEARANCES:
For the Applicant:

Lcel Brooks

Brooks, Pansing, Brooks, PC
Suite 984

Wells Fargo Center

Lincoln, Nebraska

Philip R. Schenkenberg

2200 First Naticnal Bank Building
8t. Paul, Minnesota

For the Commission:

Shana EKnutson

300 The Atrium

1200 N Street

Lincoln, Nebraska

BY THE COMMISSION:

B A C KGROUND

By application filed. April 24, 2003, NECR, d/b/a Nextel

Partners (NPCR or Applicant) of Eden Prairie, Minnesota, seeks a
designation as an eligible telecommunications carrier
(hereinafter, ETC) so that it may receive federal universal

service fund support. The application was amended by NPCR on

April 28, 2003. Notice of the application was published in The
Daily Record, Omaha, Nebraska, on April 30, 2003. No protests
or interventions were filed. A hearing on the application was
held on July "17, 2003, in the Commission Hearing Room, with
appearances as shown above. : '

The application provides that NPCR seeks designation in
several of Owest’'s wire centers and in the rural study areas of
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Arlington Telephone Company, Biair Telephone Company, Clarks
Telephone Company, Diller melephone Company, Eastern Nebraska
Telephone Company, Hamilton Telephone  Company, Hartington
Telephone Company, Henderson Cooperative, Hooper Telephone,
Sodtown Telephone Company, Southeast Nebraska Telephone Company
and Stanton Telecom, Inc. (See Attachment 1 to Exhibit 3,
hereinafter “Attachment 17.)

In support of the application, NPCR presented one witness,
Mr. Scott Peabody, director of engineering for NPCR. In
addition to the application and amended application, which were
offered and received into evidence as Exhibits 3 and 3(a}), NPCR
offered the pre-filed testimony of Mr. Peabody intoc the record.
Tn summary of his written testimony, Mr. Peabody stated that
NPCR meets all of the reguisite criteria for a grant of ETC
status. ‘

NPCR is a Delaware corporation with a principal place of
business located in Eden Prairie, Minnesota. NPCR was formed in
1998 to build out and operate a digital mopile network in mid-
size, small and rural markets using the Nextel Cemmunications
brand name. NPCR launched service in Nebraska in 2000. NPCR
has obtained licenses from the Federal Communications Commission
(FCC) to operate in territories where 53 million pecple live and
work. NPCR built a self-site network covering over 36 million
people 1in 31 .states. " Nextel Communications and NECR are
separate companies, though they are working together through
strategic agreements. The partnership arrangement has allowed
NPCR to offer the same services toO rural cecnsumers as those
offered to urban consumers by Nextel Communications at the same
or similar rates. )

The application and pre-filed testimony state geénerally
that NPCR is’ a common carrier and provides the supported
services including voice-grade access to the public switched
network, local usage, dual tone, a functional eguivalent to
dual-tone, multi-frequency signaling, single-party service,
access to emergency sServices, access tc operator services,
sccess to interexchange service, - access 1O directory service,
and will, upon designation, provide toll limitation Zfor low-
income consumers. NPCR’s application also states that NPCR will
offer and advertise the availability of supported services
within the designated areas. ‘

Mr. Peabody further testified that with an ETC designation,
NPCR will be eligible to compete on a level playing field with
its competitors. According to Mr. Peabody,. in. rural-  areas,
public interest is served by Dbringing consumer choice,
innovative services and new technolegies to the designated
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areas. Specifically, the application avers that the public
interest test iz or will be met Dbecause: 1) NPCR’s request
covers enough territory to prevent cherry-picking, 2) that NPCR
will be able to provide universal service on a more
competitively neutral basis, 3) that NPCR will provide supported
services to Nebraska consumers with service offerings that will
pe different from landline offerings, 4} that deployment and
wireless network expansion will continue with universal service
support, 5) that incumbent local exchange carriers (LECs) will
be given the incentive to improve their existing networks in
order tc remain competitive, 6) that NPCR will provide all of
the supported services required by the Commission and will allow
NPCR to compete on a level playing field, and 7) to promote the
extensive role NPCR plays in the provision of communications
services to Nebraska public schools, libraries and local, state
and federal government agencies.

OPINTION AND FINDINGS

In reviewing an application for eligible telecommunications
carrier designation, the Commission looks to Sections 254 (b) and
214{e) of the Telecommunications Act of 1996 (the Act), in
conjunction with applicable FCC rules and regulations.

Section 254(b) of the Act defines universal service by
outlining six principles: ‘

1. Quality services should be available at just, reasonable
.and affordable rates. : '

2 Access to advanced services should be provided in all
regions of the natiomn. ' o

3. Consumers in all regions of the nation should have

access to services (including advanced services) at
rates that are reasonably comparable to those in urban
areas. ‘

4. All telecommunications providers should make  an
" equitable and nondiscriminatory contribution to the
preservation and advancement of universal service.

5. There should be specific, predictable and sufficlent
Federal and State mechanisms to preserve -and advance
universal service. ‘ ‘

6. Schools and libraries should have access to advanced
services.

~ In 1997, the FCC released its Universal Service Report and
Oorder in CC Docket 96-45, FCC 97-157 (Universal Service Order),
which implemented several sections of the - Act. The FCC's
Universal = Service Order . provides that only. eligible
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telecommunications carriers designated by a state commission
shzll receive federal universal service support. Section 214 (e)
of the Act delegates to the states the ability to designate a
common carrier as an ETC for a service area designated by the
state commission. 2 service area is the geographic area
established for the purpose of determining the universal service
obligation and support eligibility of the carrier. The FCC also
provided that “competitive neutrality” should be an added
universal service principle. '

Section 214(e) (1) provides that an ETIC Applicant shall:

. Throughout the service area for which such
designation is received—

(A) of fer the services that are supported by

‘ federal universal service support mechanisms
under section 254 . . .; and

(B) advertise the avallability of such

services and the charges therefore using media
of general distribution.

The FCC's supported services are found in 47 C.F.R. §
54.101(a} and are as follows:

a. voice grade access to the public switched
network;

b. local usage; 7

c. dual tone multi-freguency signaling or its
functional equivalent;

d. single-party service or its functional
eguivalent;

e. access to emergency services;

— i f. _access_to operator services;

g. access to interexchange services;

h. access to directory assistance; and _

i. toll limitation for qualifying low—-income
CONSUmMers. ' '

Upon review of the application and testimony presented, the
Commission finds that Applicant offered only generalized
statements that it has the ability to provide the supported’
services listed in a-i, above. :

Federal law further provides that:

In the area served by a rural telephone company
“gservice area” means such company’s “study area” -
unless and until the Commission and the States
after taking into account recommendations of a
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Federal-State Joint Board instituted under
section £410(c), establish a different definition
of service area for such company.

Section 214 (e) (2) generally provides,

A State commission shall upon its own motion or
upon reguest designate & commen carrier that
meets the reguirements of paragraph (1) as an
eligible telecommunications carrier for a
service area designated by the State commission.
Upon reguest and consistent with +the public
interest, convenience, and necessity, the State
commission may, in the case of an area served by
a rural telephone company,: and shall, in the
case of all other areas, designate more than one
common carrier as an eligible telecommunications
carrier for a service area designated by the
State commission, so long as each additicnal
reqguesting carrier meets the regquirements of
paragraph (1). (Emphasis Added) .

Tn an area served by rural carriers Section 214 (e} (2} further
requires ETC Applicants to demonstrate to the state Commission
that the designation of an additiomnal ETC is in the public
interest. {Emphasis Added).

_ The' Commission previously found in its Western Wireless
Order that it was not necessary for an ETC to be offering the
supported services and advertising the availability and charges
of the services prior to ETC designation. However, 1in that
ruling the Commission alsc found that Western Wireless had
presented sufficient and credible evidence that it was willing
and capable of meeting the requirements of Section 214 (e){2) and’
had every intention of carrying out its plan to provide the
supported telecommunications services throughout the designated
area. Western Wireless provided detailed evidence as to how its
basic universal service offering (BUS) was to be provided'over a .
wireless access unit and antenna combination that was capable of
reaching even the most Insular rural areas of the state.

_ Unlike the case in Western Wireless, . the evidence presented
"in this case, does not convince the Commission <that the
Applicant is likewise capable of meeting the réguirements of
Section 214({e)(2).  Nor does the evidence indicate to the
Commission that the Applicant is willing to ‘meet the basic .
requirements of Section 214 (e) (2). '
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The Commission further finds that the Applicant has not
presented a clear plan and timetable for providing the supported
services throughout the designated territory. Upon gquestioning,
+he Applicant stated that it would be difficult to follow any
parameters set by the Commission in relation to the provisioning
of service. (Transcript at 53:8-20). Applicant claims the
Commission does not have the ability to set any reasonable
parameters to ensure that the requirements of Section 214({e) (2)
are fulfilled. This testimony creates concerns In relation to
NPCR’s willingness to serve the entirety cf the study areas for
which NPCR has requested designation.

Tn sum, the Commission finds that NPCR has not provided
sufficient evidence that it is willing and capable of meeting
the core eligibility requirements of section 214(e). NPCR
failed to provide sufficient evidence that it c¢an provide the
supported services listed in 47 C.F.R. § 54.101 et seqg. and
failed to demonstrate to the Commission that it is willing to
serve the entire designated area.

We alsoc interpret the language in Section 214 (e) (2) to mean
that the Commission is only obligated to designate more than one
ETC- in a ogiven territory served Dby nen-rural carriers.
Specifically, Section 214 (e) (2} reads that upon a finding that
it is consistent with public interest and necessity, the
Commission shall designate more than ome ETC in an area served
by a non-rural company. The plain construction of the phrase
“more than one” in the Commission’s opinion  means the
designation of a second EIC is required upon a finding that said
ETC Applicant has satisfied the requirements of the Act and FCC
regulations. However, the Commission finds that the literal
reading of Section 214(e)} (2) stops there. The Commission
believes that the designation cf a third cor fourth ETC in a
given territory served Dby a non-rural carrier 1s ©purely
digcretionary. In light of this interpretation, the Commission
finds that it has already satisfied the reguirement in Section
214(e) (2) by designating more than one ETC in all of the
proposed non-rural territory described by NPCR in Attachment 1
toc its application. ' :

Tn addition, with respect to the reguest to be designated
as an additional ETC in the rural areas outlined in Attachment
1, the Commission finds that the Applicant has not sufficiently
proven that designation is in the public interest.

To demonstrate public interest, the BApplicant’s witness
testified that the  addition of. it as a competitor and the
introduction of new technologies in the rural market satisfy the
public interest test. To further support 1its argument that a
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designation is in the public interest, the Applicant states that
the Cormmission should review its application against this
Commission’s Western Wireless Order. If we would do so0, NPCR' s
application would fall short of the standards set by the
Commission. First, as stated above, we do not believe Applicant
has shown that it is willing to provide the supported services
throughout the designated territory. We do not believe that
Applicant’'s proposed service territory is large enough o
properly address our CORCerns relating to ‘“cherry picking.”
Moreover, there is no indication that a designation in the
present case would lead to “increased” competition. Finally,
while the Commission did provide an analysis of public interest
in the Western Wireless case, the Commission believes that a
public interest analysis requires a case-specific finding. A
review of public interest requires the Commission to carefully
balance the public benefits and public harms of approving an ETC
application. This requires the Commission to look at the

environment at the time designation is sought. In the present
case, Applicant 4is already providing tThe wireless service
throughout its licensed territory in Nebras ka. Applicant

offered no evidence that it will, in fact, extend jits service or
provide better service than presently being offered. Instead,
Applicant has made generalized statements with respect to public
interest, which even if tribe, would not distinguish itself from
any other wireline or wireless provider.

Nonetheless, we will address NPCR’s claims dindividually.
First, NPCR claims that its proposed territory i1s large enocugh
to prevent cherry-picking. We do not believe that it’ is. NPCR
does not give any other information to back this claim with the
exception of a map, which outlines its licensed territory and
signal strength. (See Exhibit B8). Exhibit 8 demonstrates that
large regions of territory served by Eastern Nebraska Telephone
and Stanton will .go unserved while the higher populated areas
will continue to receive NPCR’s service. In response to
Commission questions, Applicant could not give the Commission a
time frame in which to expect all proposed designated areas to
be served. Further, unlike Western Wireless, NPCR’s applicatiocn
covers only a part of the eastern portion of the state, leaving
the western half of the state unserved. We do not think the
proposed territory is large enough to prevent cherry-picking.

Next, NPCR states  that with federal support, it will be
able . to provide universal service on a more competitively
neutral basis. Competitive neutrality was added by the FCC to
the Section 254 1list of universal service principles. Contrary
to the position of NPCR, we find that the goal of competitive
neutrality is not- automatically met with the designation of an
additional ETC in the areas served by rural companies. As NPCR
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is already successfully providing & wireless service in that
area, there is no reason to believe that NPCR needs a subsidy to
level the competitive playing field. rederal subsidies flowing
to NPCR may result in just the opposite, & windfall to
Applicant, particularly when this Applicant is unwilling to
submit to some basic state-imposed requirements such as egual
access, the filing of tariffs and service guality benchmarks.

Third, NPCR states that it will provide supported services
to Nebraska consumers with service offerings that will be
different from landline offerings. NPCR is providing service in
the proposed territory now. There was no evidence produced which
would indicate that this ETC designation would produce better or
more valuable services than those currently available to rural
consumers. Although NPCR claims that it will expand deployment
of its wireless network as it recelves universal service
support, it brought forth no specific evidence of where and when
it plans to do so. In fact, the NPCR witness stated in the
hearing that NPCR could not give any timetable for any such
expansion.

Further, NPCR claims that incumbent local exchange carriers
(ILECs) will be given the incentive to improve theilr existing
networks in order to remain competitive. TWe do not believe this
to be true. Because NPCR does not directly compete with the
service of <the rural Aincumbent carrier, there would be no
incentive for the incumbent LECs to make any improvements.
Morecver, we note that current state universal service
mechanisms already give incumbent LECs incentives to improve
their existing networks.

Finally, NPCR states that public interest is met because
designation will promote the extensive role NPCR plays in the
provision of communications services to Nebraska public schools,
1ipbraries and local, state and federal government - agencies.
NPCR offered no specific evidence of how this would come about
or where universal service support would be invested.

In today’s marketplace, we find that the question to be
answered is whether subsidizing NPCR’s service offering in the
proposed Nebraska rural territories 'is goed public policy.
Looking back to its 2000 Western Wireless decision, the
Commission finds that perhaps its public interest analysis
wasn’t rigorous enough "and tailored enough to the goals of

universal service. To be sure, the Commission was more
concerned at that time with bringing competition to the rural
areas of Nebraska. gince then, the environmment and the

Commission’s focus has changed. The ‘Commission believes that
universal service is not a wvehicle by which competition should
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be artificially created. The purpose of universal service is
not to promote competition. Rather, the purpose of universal
service is found in section 254 of the Act. To this end, the
Commission’s role is to ensure +that the universal service
principles continue to be served in a competitive environment.

As we noted in our Western Wireless Order,

The mere provision of additional competition by
the entry of another ETC into a rural area 1s
not sufficient in and of dtself as a
demonstration of the public interest. We accept
the argument made by the Intervenors that,
"Competition is mnot  tantamount o public
interest."” If that were the case, no public
interest test review would be necessary since
any and all new competitors would represent
additional benefit to the public.

In light of the current environment, we find that the real
issie to consider is whether Applicant’s competitive efforts in
the proposed territory should be subsidized by payments from the
federal USF. We find they should not. As the Applicant’s case

demonstrates, no federal subsidy is necessary to bring
Applicant’s service to the rural areas. Applicant is already
serving the rural areas and bringing new technologies to these
areas without the assistance of a federal subsidy. We further

believe an ETC designation would not place Applicant on a level
playing field with the incumbent carriers. Rather, a grant of
the application would grant to the Applicant distinct advantages
over the incumbent carriers, jeopardizing their ability to serve
all of +their subscribers adeguately and jeopardizing the
principles set forth in section 254. In addition, Applicant is
virtually unregulated in terms of service gquality, and Applicant
has no equal access obligations that the incumbent carriers
have. Unlike Western Wireless, Applicant was unwilling to submit
its service to some service guality benchmarks, file tariffs, or
cmnsentlto the Commission’s general jurisdiction -over consumer

complaints. - Consumers "in the proposed territory are already
receiving telecommunications services from the Applicant without
additional costs. If this application is granted, consumers

would be required to bear the additional costs necessary to
subsidize the service provided by the Applicant. Accordingly, we
find that the public costs in granting an ETC designation in the
territory served by the rural carriers outweighs any supposed
benefits offered by Applicant. : :

In sum, we £find NPCR’s application_for-ETC designation in
the proposed territories ‘described in Attachment 1 to the
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application served by non-rural carriers and by rural carriers
should be denied. :

ORDER
IT IS THEREFORE ORDERED by the Nebraska Public Service
Commission that the application of NPCR d/b/a Nextel Partners

should be and it is denied.

MADE AND ENTERED at Lincoln, Nebraska, this 10th day of
February, 2004. : :

NEBRASKZ PURLIC SERVICE COMMISSION
COMMISSIONERS CONCURRING:
Chairman

ATTEST:

Executive Director
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Commissioners Anne Boyle and Lowell Johnson dissenting:

We respectfully dissent. NPCR, d/b/a Nextel Partners
(NPCR} filed this application seeking eligible
relecommunications carrier (ETC) designation in areas served by
Qwest and a number of rural independent companies. The
Commission duly published notice of the appllcatlon and placed
all carriers on notice of NPCR's intentions. Even though there
has been great controversy at the state and national level
regarding designation of ETC status, no party cpposed or
intervened. It is well established that the “failure to timely
file a protest shall be constlued as a walver of opposition and
participation in the proceeding.’ See Neb. Admin. Code Title
291, Chapter 1, Section 014.01.

Nevertheless, in order to ensure that NPCR's offering
satisfied all criteria outlined in  the federal Tele~

communications Act of 1996 (the Act), the Nebraska Public
Service Commission (NPSC) chose to hold a hearing. NPCR,
through its witness, offered into the record evidence on each
element of procf necessary. The Commission accepted the

evidence and did not dispute NPCR’s claim that they had met all
criteria required by the Act.

We are very concerned about the Federal Universal Service
Fund (USF) from which ETCs draw funding. As the FCC has
recognized, designation of additional ETCs draws moxe from the
USF, which is suffering from ever-increasing demands and
diminishing sources of revenue. 35ome rural associations have
criticized states for cursorily granting ETC designation.
 However, we do not believe that the states should be to blame as
the term “public interest” has been an ill-defined and ever
changing test. At the time of the hearing on this applicaticn,
the FCC hadn’t offered clear guidelines to states to determine
public interest. Tt was only recently, that the FCC, by
Memorandum Opinion and Order involving Virginia Celiular, Inc.
gave states a specific framework for making their publlc
interest judgments.® However, the FCC explained that 1its public
interest analysis may again be altered due to the Joint Board’s
deliberations and any other public interest framework that the
FCC may adopt. '

In reviewing  this application, we gquesticn  whether
designation of ETC status in rural areas where competition may
harm existing carriers of last resort. At the same time we
consider whether customers are well served without the benefit
of  choice. A competitive ETC does not draw until it begins to
provide service. Therefore, the only tests states can -consider
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are the objective criteria set by the Act and the public
interest.

We are hopeful that the FCC will give states more authority
fo look to a number of relevant factors prior to designation.
If states are to consider the size of the fund, the FCC should
compute a formula to determine the amount gach state should
receive. A federal/state parinership would allow each state to
administer their portion of the fund. Currently carriers simply
certify they are properly using provided funds. State
administration would allow closer scrutiny to ensure proper use
of funds. Currently, states have no control over the size or
disbursements from the federal USF.

Based on the record in this case, 1t is our opinion that
the NPSC is legally unable to make a decision to deny an ETC
application simply because of the aforementioned concerns. With
no protests, no dispute that necessary criteria had not been met
and no provision in the Act for state discretion to deny an
application other than those previously mentioned, the
application should be granted.

Anne C. Boyle

Lowell C. Johnson
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BIFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Application of WWC License L.L.C., d/b/a
CellularOne, for redefinition of its service arca as a

designated Eligible Telecommmmications Carrier. Docket No. 04-3030

At a general session of the Public Utilities
Commission of Nevada, held at its offices
on August 4, 2004,

" PRESENT: Chairman Donald L. Soderberg -
' Comthissioner Carl B. Linvill
Commission Secretary Crystal Jackson

COMPILIANCE ORDER
The Public Utilities Commission of Nevada (“Commission”) makes the followiﬁ_g-

: .ﬁndmgs of fact a:ud conclusmns of law:

1. OnMarch 30, 2004 WWC License L.L.C., d/b/a CelhﬂarOne. (“Western ercless or
the “Company”), ﬁled an Apphcatlon with the Commission Tequesting: tobe des1gnated as an
éligible tclecommunications carrier (“ETC”) for the purpose of qualify:lpg to. obtain federal
mniversal service support in the service areas of certain rurel and non-rural telephone company

‘ service areas (the “Application™). The Commission designated this matter as Docket No..04-
3030. ‘. |

2. The Application was filed pursuant to the Telccommunipations Act of 1996,

47 United States Code (“U.8.C.”) § 214(e), 47 Code of Federal Regulations (“C.F.R.”} §§ 54.101
and 54.207, Chapters 703 and 704 of the Nevada Revised Statutes, and Chapters 703 and 704 of *
the Nevada Administrative Code (“NAC”), including, but not limited to, NAC 704.680461.

3. The Commission issued a publié notice of the foregoing Application in accordarice
with state law ar;d the Commission’s Rules of Practice and Procedure on April &, 2004,

_4. On April 21, 2004, the Attorney General's Bureau of Consumer Protection (“BCP”) -

filed 2 Notice of Intent to Intervene in the above-mentioned Docket. The BCP and the
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Regulatory Operatmns Staff of the Comrmssmn (“Staﬁ”} partlmpate as a matter of right. The
BCP withdrew its intervention on May 18, 2{)04

. 5. Petitions for Leave to Intervene were filed by Nevada Bell Telephone Company, '
&fb/a‘ SBC Nevada (“SBC Nevada™), Lincoln County Teléphone System, Inc. (“Lincoln |
County™), and I-Iumboldt Telephone Company (“Humb oldt™). .

" 6. The Nevada Telecommumcauons Assomat;on and Central Telephone Company of
Nevada, d/b/a Sprint of Nevada, Sprint Communications Company L.P., and Sprint Spectrum
L.P., filed Notices of Iatent to Participate as Commenters. ‘ |

7. On April 30, 2004, the Presiding Officer conducted a prehearing conference on this B
matter. | | ' | ' :
| 8 On May 4, 2004, the_Presiding Ofﬁccr issued Orders graﬁting the Peﬁtions, for Leave
to Intervene of SBC Nevads, Lincoln County and Humboid:. |

9. OnMay 4, 2004, the Prcsidiag Officer issu'ed.' a Procedural Order.

10. On May 27, 2(]04; the Presiding Ofﬁcee conducted a hearing on this matier. During
the hearing, the.Parties agreed to waive ﬂle.deadl'ine for a decision regarding Westem Wireless®
redeaignaﬁon as an ETC. o .

o Positions of the Parties

A, | Westein Wireless
1l Westem Wireless currently prevides commercial mabile radio service (“CMRS™)
under the CellularOne national brand. (Application at 3.) Western Wireless seeks immediate_. '
" designation as an ETC in certain wire ¢enters of a non-reral telephone company and conditional’
_designatien as an ETC in certain wire centers of three rural telephone companies.’ (Application
at 1; Exhibit 11.) The'conditionval designation results from the need to redefine the service areas
" of the three rural teleiahone ‘companies, which requires the additional approval of the Federal

~ Cornmunications Commission (“FCC”). Western Wireless seeks ETC designation in order to

! Western Wireless originally requested designation as an ETC for the entire stuﬂy area of Humboldt Telephone, but ‘
subsequently modified its request in its Direct Testimony, Exhibits 2 and 11.
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become eligible to receive federal uﬁiversal éervice funding, (Application at 5.6 D Speei_iic_ally,

Page 3
Y

- ‘Western Wireless-seeks de31gnat1on as an ETC for the following wire centers

Company Name Wire Center Locahty Wire Center
SBC Nevada Duclkwater DEWRNVI1
McGill MCGLNV1]
Schurz -+ | SCRZNV11
Winnemuoca WNMCNVO1
.| Verizon Cahforma o, ,d/b/a Mina MINANVAB
Verizon Nevada (¢ rVer:zen ) , _ :
Lincoln County Telephone System | Alamo | ALAMNVXE
. Caliente 7 CLNTNVXEF -
Lake Valley - LEVYNVXF
.| Panaca PANCNVXF
. . Pioche PICHNVXA
Humboldt Telephone Company McDermitt MCDRNVIL
' Orovada ORVDNVXA
* Paradise Valley,r PRVYNVI

(Exhlblt 11 at Exhibit A.) Westem ‘Wireless’ request for designation is contingent on The
Comnnssxon s agreement to redeﬁne the service area for the rural telephone compames to
mdlwdual wire centers, rather than their study areas. (Exhibit 11 at 5-6.)

12. Western Wu:eless claims that it meets the requirements under 47 U.S.C. § 214(e)(1)
2) and 47 CFR.§ 54. 101 for designation as an ETC and will fulfill a]l service and advertising
' obligations. (Application at 5-6; Exhibit 11 at 6-7.) Westemn Wireless aﬁﬁrms that it prov1c1es
the core services to be offered by an ETC, mcludmg ¢} vmce-grade access to the public
sw1tched network; (2) loeal usage (3) dual tone multi-frequency s1gna11ng or its ﬁ.lnetmnal
equivalent; (4) smgle-party service or its functional equivalent; (5} access to emergeney‘ services;
(6) access to operator services; (7) access to interexchange services; (8) access to directory
assistance; and (9) toll limitation for qualifying low-income consumers. (Id.)

13. In order to meet the requirements for el'igibility under NAC 704.680461, Western
Wireless requests that the Commission waive NAC 704.680461(1)(a) because CMRS carriers are |
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- ;1:ot subjeot to state regulation and conéequenﬂy do not hold a certificate of public convenjence
and necessity. (Apphcatlon at 4-5 ) | '

. 14, Western Wireless asserts that its des1gnat10n as an ETC is also in the public 1nterest
because it will promote competition, advances umversal service, promotes the deployment of
new telecommunications technologies and will not result in significant adverse impacts to the
rural oaﬁ'iers; (id. at 11-17.) In addition, Westem Wireless claims that the redefinition of the
SBC Nevada, Venzon Humboldt and Lincoln County servme ‘areas is warranted to promote

competition and brmg new telecommunications services to rural Nevada. (Id at 24.)

Don J. Wood

15, Don-.'f . Wood, principal in the financial oonsﬁlting firm of Wood & Wood,' testified
' for Western Wireless as to the public interest aspect of the Ap?lioatio_n and the request for
redeﬂnition of tbe service area requiremen;c‘for areas served by certain rural telephone '
companies. (Ex]nblt 2 at 4 ) Mr Wood stated that the designation of Western Wireless as an
.ETC in the requested areas would have both short-term and long-term benefits. (Id. at 6.)
Speclﬁca]ly, Mr. Wood suggested that consumers would beneﬁt from a choice of supphers and a
| broader array of service in the short-term, and more efficient and responsive customer service in
the long-term due to competitive market forces. {d.) .
| 16, Mr. Wood'testiﬁed that the Commission should consider tbe J oint Board’s
Recommbndaﬁon to the FCC for ETCs and the orders in Virginia Cellular, L1.C Petition for

Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, CC -
Docket No. 96—45,Memorandum Opinion and Order, FCC 03-338 (Jan 22, 20b4)(“Virg1'nia
.Cellular”) and Highland Celiular. Inc. Petition for Designation as an Eligible

Telecommunications _Carrier in the Commonwealth of Virginia, CC Docket No. 96-435, |

" Memorandum Opinion and Order, FCC 04-37 (April 12, 2604)(“High1and Cellulsr”), but must
be snindfiﬂ of purposc of the federal universal service mechanism. (1d. at 10; Tr. at 12.) Atthe
hearing, Mr, Wood argued that the Commission should follow the existing requirements

addressed in Virginia Cellular and Highland Cellular, Mr. Wood opined that Virginia Cellular
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~ and Highland Cel]ulat* are instructive because those decisions inoicate FCC actual interpreta_tion
of the details of the requirements for ETC designation in rural ateas. (Tr.at 18.) _
17. Ms. Wood testified that redefinition of Bumboldt and Lincoln County’s service areas
is necessary because Western Wireless’s licensed cellular boundary 1s not contiguous' with those
. rural carriers’ study area boundaries. The redefinition, according to Mr. Wood will result in
eompetmve beneﬁts and that competltlon serves the unwersal semce policy. (Exhlblt 2atl3 8
18. At the heanng, Mr. Wood also addressed Westem Wireless® ablhty to serve. Mr.
Wood stated that Western Wireless was not requlred to show it was currently, prov:dmg service
throughout the requested service areas, but merely needs to demonstrate 1ts eapablhty and
- commﬂznent to respond to reasonable requests for service. (Tr. at 28-29 D) Mr. Wood further
- indicated in rebuttal testimony that while Western 'ereless has made substantial investments in
‘ :rural Nevada, 1t now seeks to offer wireless service at a level of quality that can compete direcily
wﬂh current wireline local service offermgs {Exhibit 3 at 30.) |
19. Finally, Mr Wood testified that there is no set standard for the size of customer base
requlred to support two ETCsina partlcular service area without degradatlon of service. (Tr. at

157.) Mz, Wood stated that the analysis depends on the size of the wire center end on the cost to
serve throughout the area. (Id.)

James H. Blundell

20. James H. Blundell, Executive Director of External Affairs for Western Wireless,
testified as to how Western Wireless already proﬁdes the aupported services in Nevada, the
, Cornpany’s plans, how the Application is in the public interest and nrhy the Commission should

redefine the rural carriers’ service areas. (Exhibit 11 at 5.) Mr. Blundell argued that no state law-

| ‘prerequisites applied to Western Wireless’ App]ication, due to federal preemption of state
regulation over CMRS providers. (Id. at 6.)

21. Mr. Blundell testified that Western ereless has sought ETC demgnatmn in those
" wire centers where the Company s network will reach at least 85 percent of the population in the

wire center. (Id. at 15.) In addition, Mr. Blundell stated that Western Wireless expects that its
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q;etwcrk Wﬁgld expand over time to meet reasonable requests for service within those areas. (Id..
©oat 11'.) On cross-examination, however, M. Blimdell tesﬁﬁcd that Western Wireless is not .
6bligated to ﬁse universal service ﬁnﬁng solely for expansion of service, but coﬁld use the
Jﬁonjés fqr operﬁtious and maintenance of lits existing network. (Tr. at 270-271.)
* 22. Mr. Blundell also stated that the Commission could waive NAC 704.680463(.2), :

vgh;‘ch requirels an ETC to serve the entire area of the rural telephone company. Mr. Blundell
,- deferred tﬁe issue to the Parfies® legal briefs, but believed that the Cofnmis'sion’s., regulation
 conflicts with federal law. «(Tr. at 192,) ‘ | | '

23, Mr. Blundell tes‘tiﬁqd that the public interest detemliﬁatioh shouid consider whether
' tilc benefits of an additional ETC outweigh any potential h.":lnu. (Exhibit 11 at 19.) The
g Cot_nﬁ:xiésioﬁ, accoi‘ding to Mr. Blundell, should empﬁasize compeﬁtion and consumer benefits,
not incumbent pfotectipn. (Id.) Mr, Blundell stated that consumers should be able to choose
services béscd on their own needs, not jﬁst the serlvice of the Incumbent Local Exchange Carrier
(“ILEC™). (Id. ﬁt 20.) Mr. Blundell also c-l'aimed that with the ETC designation Western
Wireless would also offer additional services, such as an éxparided calling area and advanced
services that meet or exceed landline nctwbrks', and would t;,Ventually increase deployment of its
cellular network. (1d. at 22.) On rebuttal Mr. Blundell enumerated all the pqtential beneﬁté that,
in his opinion, could come from granting ETC status, (Exhibit 12 at 22-23.)

B Hp}hbdidt and Lincoln County

24, Humboldt opposes Western Wireless” Application with regards to the redefinition gif |

Fumboldt’s service area to individual wire centers and the designation of the Company as an
ETC in the requested wire centers. (Humboldt Brief at 1) Humboldt believes that the
- Commission shouid deteﬁnine that any poi”.c.ntial BETCs must commit to serve all customers

- within a rural telephoﬁe company’s study area. (Id. at 24.) Humboldt argues that_Westem :
Wirelessl produced no evidence of ubiquitous signél coverage in Fumboldt’s service area, and
made 1;6 commitmént to any épeciﬁc service improvements, Humboldt also claims that Western

Wireless suppressed relevant evidence. (Id.)
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25. Likewise, Lincoln County oppdses Western Wireless?" Application with regards to ﬁe
' redefinition of Lincoln County’s service area to individual wire E;nters and the designation of
the Cbmpény as an ETC in the requestcd wire centers. (Linculh County Brief at 22-23.) Lincoln ‘ '
County believes that Westcm Wireless has not met its burden of proof. (Id.) Speclﬁcally,
Lincoln County argues that the Company’s Apphcatmn conflicts with NAC 704.680463 and
FCC pohcles against “creamslqmmmg * (1d.)

Glerm H. Brown W1tness for Humboldt and meoln Cmmg:

7 26. Glenn H. Brown, President of the telecommumcanons consulting' ﬁrm McLean &
~ Brown, testified on behalf of both Efumboldt ;E!]ld Lincoln County. Mr. Brown suggested thaf the |
' Cqmmiss'ion deny Western Wireless’ Appiica;tion' with regards to the redefinition and ETC
.d'f:lsignation in the service areas of Humboldt and Lincoln County. (Bxhibit 20 at 4.) Mr. Brown
" believed that Western Wireless has failed to meet its burden of proof that its.Applicatioﬁ is in the
pubhc interest. (1d.) o o -
27. According to Mr. Brown Western Wireless’ request regardmg the Huniboldt and -
Lincoln County service areas will create significant new pubhc costs and dehver few, if any,
incremental public benefits. (Id.) Mr. Brown claims that serving 85 i)ercént of the population is
not sufficient to meet the siandard for designation as an ETC ;oecause -that Iast 15 percent is the -
‘most costly to serve, and that last 15 percent is the stated gqal of universal service. (Tr. at393,)
Mr. Brown also emphasized that customers in the low cost and high density areas of the study
areas already have Western Wirclessl service as a competitive option, so it is misleading for
" Western Wireless to assert-that these customers would not have a cdmpetiﬁve option if ETC
service is not grénted. (Bxhibit 20 at 19.)
28. Mr. Brown stated that Western ‘Wiréless provided none of the fact-specific data
required by Virginia Cellular to support its request, (Exhibit 20 at4.) Mr, Brown claims that iﬂ

return for the requested ETC designations, Western Wireless commits to nothing more than
* serving the areas within Nevada that it currently serves, providing no evidence of a commitment

to expansion to additional high cost areas outside its current range. (Id at 52.) According to Mr,
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3rovm, the generic claims of benefits from increased competition do not outweigh the potential |
COSts. (Id) - | | | | |

25, Second, Mr. Brown opmed that it is not in the public interest to encourage
oompetmon and consumer benefits through designating multiple ETCs in some areas served by -
rura] telephone compames (Tr. at 408.) Mr. Brown pointed out that as the population dens1ty
decreases the costs increase geomeineally (Exhlblt 20 at 27-31 . Mr. Brown testified that both
wireline and wireless networks are driven by customer density, so it does not roake sense 1o
subsidize two entities to serve areas where it is prohibitively expensive for one. (Tr. at 41@.)

| 30. Mr. Brown explaineo thet Humboldt and Lineoin boﬁn'have towos where the wire

" center or the switch are genetally located, and the customet's that are very close to that switch
. 'have short loops fherefore the distribution plant, because they're closely packed is mueh
cheaper, (Tr. at 441 2 Mr. Brown noted that there are low cost oustomers in every wire eenter
and thet it is out at the extremes that one gets the very thh cost; therefore, the average cost is
high as well. (Tr. at 442.) Mr. Brown explained that a lot of times the presence or absence of a
major high\_?vay can be a determinant in something being tow cost for the wireless oorrier that
could be high cost for the wireline, partiooiarljr in very si)a:tse areas and particularly when the
technologies are different, and that disaggregation does not solve the underl_ying problem. (Tr. at
466.) | B

| Jeffery F. Beck - Witness for Humboldt

31. Jeffrey F. Beck, Vice President for Regulatory and External Affeirs' for Humboldt,. Al
testified regardjog the public interest eonsideroﬁons in tﬁe proceeding and to support Mr
Brown’s teetimony, Mr. Beck opined Qs' to the importance of federal and Nevada universal
service support to Humboldt’s operations. (Exhibit 23 at 5.) Mr. Beck stated that Humboldt is
an extremely high-cost rural local exchange carrier. (Id.) Aocording to Mr. Beck, neither the
construction nor continued operation of Humboldt’s service facilities would be possible without

universal service support revenues. (Id.)
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32, Mr. Beck testified that wlﬁle Western Wireless ciaimg to serve 85 percent of the
population in Humboldt’s wire centers for which ETC designation is redues_tcd, Humboldt has
incurred disproportionate costs to serve the rémaining 15 peréent.' (Id. at 17.) Mr.'Be_ck also_
‘prcéentcd. testimony on hjs- experience receivilng Western Wirél:_:ss signals while in Humboldt’s
service area. (Jd. at 18~21.). | | |

Ken Snow - Wltness for Lincoln County

33 Ken Snow, Senior Consultant w1th GVNW Consultmg, Inc., tesnﬁed for meoln
County regardmg the operahon of the fcderal universal service funds and the jmpact that
_ addltlonal camers drawing o those- funds may have on Lincoln Couniy {(Exhibit 25 at 4.) Mr.
' Snow teshﬁed that if Lincoln County lost 20 percent of its access lines, the estlmatcd cost per
,lopp would rise approximately 23 percent. (Id. at 6.) Consequenﬂy, Lincoln County -_s per loop
' High Cost Loop support would increase approximately 292 percent. 1d.) Furthemom, asa
Provider of Last Resort, the incumbent has to be ready, willing, and able to .servé in ﬂﬁei'r
cerhﬁcated area, and have the ﬁnanc1al means and wherewithal to do that (Tr. at 590.)
C. . SBCNevada
~ 34.8BC Nevada did not sponsor any witness or file testimon;;r in this proceeding. SBC
Nevada, however, opposes Western Wireless’ reciuest for designation as an ETC in four of SBC
-Nevéda’s wire centers. (SBC Brief at 1.) SBC Nevada claimed-that Western Wireless is
required to show that its request for designation as an ETC in four of SBC Nevada's wire centers
isin the public interest, and that the Company has not met that standard. "(Id.)
D. PUCN Regulatory Operations Staft '
35, Staff recommends that the Commission grant Western Wireless’ A’ﬁplication in part,
designating Western Wireless as an ETC in the requested wire centers of SBC Nevada, Verizon,
“and Lincoln County. (Staff Brief at 2.) Staff suggests that the Commission condition these |
designations on: (1) the Company filing wntten assurances regarding commitments made by its
' witnesses in the case; and V)] Western W1reless commitment to expand its service to include

Lincoln County’s entire study area. (Id. at 2 and 14.)
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Teffrey W, Galloway
| 36. Jeffrey W. Galloway, Fiuanoial Analyst for Staff, testiﬁetl regarding Western

Wireless® t'equests with respeet to each TLEC. Mr. Galloway recommended that the Commlseion
approve Western Wireless” request for ETC designation in the SBC Nevada wire centers, except
for the W:Imemucca exchange not in SBC Nevada’s service area. (Exhlblt 26 at 6.) MI
Galloway justifies the reoommendatlon on the fact that SBC Nevada does not have the proper
: .. ﬁnanc1a1 incentives to mvest in’its rural exchanges. (Id at 7)) SBC Nevada is regulated pursuant .
toa plan of alternatwe regulation, capping its basic network service rates. (Id.) Therefore, it is
. notin SBC Nevada s interest to mvestm tural exchanges because it would not earn a return on
' 1ts mvestment in the traditional manner. (Id.) In addition, SBC Nevada does not have access to
' .many federal umversal service fund programs (Id.y Consequently, addmonal consumer chou:e '
and mobility, and the potential for advauced services would benefit local residents. (Id. at7-9). -

37. Mr. VGalloway’s‘ recommendation régarding SBC Nevada’s Winnemucea exchange |
was meant to clarify a conlfusiou in the record Mr. Galloway testified that Western Wireless
should be allowed ETC designation for the Wmnemucoa exchange as currently recorded in SBC
Nevada 8 tanff and the area oemﬁcated to SBC Nevada in Humboldt County, but not yet served.

'(Id. at8.) Mr. Galloway stated that Western Wueless had erroneously identified approximately
. the entire southern half of Humboldt County as an area within SBC Nevada's Winnemucca
exchange. (Id.) According to Mr. Galloway, the area west of Winneruucoa is certificated to
Humboldt, not SBC Nevada, and is not included in his recommendations regarding SBC
Nevada's wire centers. Id)

38. With rega:d‘ to Verizon’s wire centers, Mr. Galloway recommended granting the
conditional approval for redefinition and ETC designation. (Id. at 10.) Mz, Galloway testified
that Verizon, like SBC Nevada, is unlikely to invest in its rural exchanges. (Id.) Mr. Galloway
indicated that there is little chance of harm to universal service funds because Verizon serves

about 11 lines in Montgomery Pass, the area served by the Mina wire center. (Id. at 11.)
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39. i{egarding_ Lincoln Ccunty, Mz, Gailoway recommen_ded that Westcrn Wireless |
request for ETC &csignation be approved contingent on the Company’s ccmmitmcnt to serve
Lincoln County’s entire scrvicc area including the Rachael and Sand Springs cich'anges. (Id. at
12.) Mr, Galloway based ]:us recommendation on his belief that the benefits from Wcstcrn
‘Wireless’ designation as an ETC outwclghs the ccsts but the Company is requlrcd to serve a
rural tclephcnc company s entire study area under NAC 704 680463 to quahfy as an ETC. (Id.
at 13-15. ) M. Galloway concluded that the addcd requucmcnt for Cormmssmn approval of
Western Wireless’ request is eqmtable and prcfcrablc to denying the dcmgn.atmn for meoln :

County becauge it balanccs the interests of competitors, (Id. at 15.) ‘

- 40. Regarding Hurnboldt, Mr. Galloway recommended denial cf the rcqucstcd
redefinition and ETC designation. (Id. at 16.} Mr. Galloway stated that based on thc_cvidcncc
preccnted by Western Wireless, the potential costs of ETC designation outweigh the perceived |
benefits, (Id.) In particular, Mr. Galloway was concerned that universal service may be
impaired in Humboldt's service area because of the high cost of service, (Id, at 17.)

I0. Commission Discussion o

41. 47 U.S.C. § 214(e)(2) states:

A State commission shall upon its own motion or upon request
designate a common carrier that meets the requirements of [47
U.S.C. § 214(e)(1)] as an eligible telecommunications carrier for a
service area designated by the State commission. Upon request
and consistent with the public interest, convenience, and necessity,
the State commission may, in the case of an area served by a rural
telephone company, and shall, in the case of all other areas,
designate more than one common carrier as an eligible
telecommunications carrier for a service area designated by the
State commission, so long as each additional requesting carrier
meets the requirements of [47 US.C. § 214(e)(1)]. Before
designating an additional eligible telecommunications carrier for
an area served by a rural tclcphonc company, the State commission
shall find that the designation is in the public interest.

Under 47 U.S.C, § 214(e)(1), a ccrmcon carrier designated as an ETC must: (1) offer the

- services supported by federal universal service support mechanisms using either its own facilities
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er a coni'eination ef its own facilities and resale of another carrier’s services; and (2) advertise .
the avaﬂablhty of such services and their charges

42. None of the Part1es contradlcted Western Wireless’ assertions that they cunently
ﬁ)rowde the services supported by the federal universal service support mechanisms and will
~ advertise the a\iailabili’q} of those servicee in the areas for which the Company seeks designation |

as an ETC. Therefore the primary question before the Commission is Whether Western

.. Wireless’s demgnatlon as ari ETC is in the public interest, regarding the rural telephone

companies, and éonsistent with the public interest, convenience and necessity, regarding the non- |
rural telephone companies. Be_cause the Commission’s deeisiee regarding ﬁe rural telephone
compaﬁies reste on the publie interest test, there is no neeti to address the other arguments

. presehted by the Parties.

Lincoln Counm Wire Centers

' 43, The Commiesien finds that Western Wireless has not met its burden for showing that
s Tequest for designatioﬁ as an ETC in bq;tidns of Lincoln County’s service area is in the public
interest. The Commission ﬁlust evaluate the facte preseneed in each application for'designation

as an ETC, weighing the costs and beneﬁte of 'graeting ETC status in the .req'uested area. The
FCC has indicefed that fhe public interest analysis for designation as an ETC should be rigorous
and stﬁngent. (inrgin'ia Cellular at {4; Highlan_d Cellitlar at §21.) Western Wireless® evidence
did not persuade the Commission that aesijgnaﬁng the Company as an ETC would be in the
public interest. ‘ |

44, Western Wireless placed significant emphasie on the beneﬁts of competition -

_justifying designation as a competitive ETC. The FCC, however, has stated.mafc competition is

not sufficient to satisfy the public interest test in rural areas, (Virginia Cellular at §4.) Although
* the potential benefits of competition are one factor to be considered, other considerations include
the impaef of multiple ETC designations on the universal service fund, the unigue advantages

and disadvantages of the competitor’s service offering, commitments regarding service quality, _
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~ and the competitive ETC’s ability to provide supported services throughoﬁt the designated .
service area within a reasonable period. (Id.) A

45. Mr. Blundell asserted that benefits attributable to con:ipe’tition as well as other

benefits could flow frdm granting ETC statns. However, he algo testified ﬂ;at Westefn Wireless

~ could choose to use universal support funds to support maintendnce and operations éxpanses
- rather than to extend serv1ce Furthennore Western Wireless chose not to prowde the
Cormmssmn w1th a plan for expanding service m its Apphcauon either within its current service -

areas or to the study aréa as g whole

46. Of partienlar concern to the Comm1ssmn is the exclusion of ﬂlf.‘- Sand Sprmgs wire

" center from Western ere;less Apphcatlon and the redefinition of Lincoln County’s service area

10 include only those individual wire centers already served by Western Wireless. The Sand -

3 Springs wire center has a population density of 1.56 households per square mile. By

comparison, the FCC in Virginia Celluiar was concerned with areas having a populatior denéity |
of.33 persons per squa1;e mile, Inclusion of some high cost wire centers in a proposed ‘. |
redefinition does not negate fhe fact that Lincoln County could potentlally be at a significant
disadvantage if Western Wireless were able to compete in other porhons of Lincoln County S

study area. (Hi ghland Cellular at §31.)

47, Therefore, the Commission finds that designating Western Wireless as an ETC in the -

requested wire centers potentially could undermine Lincoln County’s ability to serve its entire
study area. This concern is signi'ﬁcz.m;i becauge Lincoln County is a Providef of Last Resort, and
placiﬁg it in a competitively disadvantageous position could impede the fulfillment of its
obli;gations. This, in turn, could affect consumers and the goal of universal service throughout
Nevada. Consequently, the request to redefine Lincoln County’s service area is denied, and as a
result, the request for ETC designation in this service area is also denied. |

Huomboldi Wire Centers

48. The Commission also finds that Westetn Wireless has not met its burden for showing

that its request for designation as an ETC in portions of Humboldt’s service area is in the public
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lnterest Humboldt serves a very high cost area of Nevada and is dependant on both federal and .
Nevada unwersal service funding. The redefinition of Humboldt’s service area to exclude the
Denio exchange for Western W1reless would potentially g}.acerbate Hurmboldt’s rehanq; on
Neva.da universal service funding. Therefore, for the same reasons discussed above with féspect- ,
to Lincoln County, the Commission must deny the redcﬁmtlon of Humboldt’s service area and
Western Wireless’ request for designation as an ETC i in that service area.

49. Therefore, the Comrmssmn finds that designating Western Wireless ﬁs an ETC in the
7 requested wire centers potentlally could undermme Humboldt’s ablhty 1o serve its entlre study
- area. Again, thisisa 51gn1ﬁcant concern because Humboldt is a Provider of Last Resort, and
placing it in a pompet_xtwely dlsadvantagepus position could impede the ﬁ.llﬁllment of'its ‘
' bblj gations and, consequently, affect consumers and universal service in Nevada. Cohsequently,_
the request to re('iefine‘ Humboldt’s service area is denied, and asa reélﬂt, the request for ETC

. dlesignation in this service area is also denied. -

SBC Nevada’s Wire Ceiters
) In areas served by non-rural cériiers, the Comﬁﬁssibn must designate more than one

common carrier a:;. an ETC when “consiétént V.Viﬂl the pﬁb]i_c interest, convenience, apd
necessity.” (47‘U.S.C. § 214(e)2).) In Higﬁland Cellular, the FCC noted that the Commeén
Carrier Bureau had previously found that the designaﬁon of additiona; ETCs in areas served by
non-rural telephone companies was per se in the public interest, (Hi gﬁland Cellular at 21.) The
FCC, however, disagreed with that interpretation, stating that it “[did] not believe that o
designatioﬁ of an additionai ETC in a non-rural telephon:e compény’s study area based merely
‘upon a showing that the requesting carrier complies with [47 U.S.C. § 214(e)(1)] will neccssanly
be consistent with the public interest i in every instance.” (Id.)

‘51, Similarly, this Commission recently denied another ETC application because the-
applicant had not providad a sufﬁcient basis for a finding that the proposal was in the public’
interest. (SBC Brief at 5.) That decision, imwevcr, involved a telephone company seeking to

expand its Certificate of Public Convenience and Necessity to be the second Provider of Last
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~ Resort in a service area. In the instant casb, Westem Wireless is_ not requesting anyﬁhing' as’
u.niqnc as that application. Western Wireless already serves.the requested areas and has an
economic incentive to provide service to rural areas, unlike, SBC Nevada, wﬁic;h is not.eligible
for umiversal service funding to support add1t10na1 mvestmcnts in rural exchanges at ﬂns time.

| (Staff Brief at 10.) Therefore, the Comzmssmn finds that Western ercless has madean

‘ adequate showmg that its dcs1gnat10n as an BTC in SBC Nevada § Duckwater, McGlll Schutz

and Wmnemucca Wire Centers, in accordance w1th the clanﬁcatmn raised by Mr. Galloway, is

consistent with the pubhc interest and ETC designation is gra_nied for those wire centers.

Verizon's Wire Cernier

Sﬁ .Verizon did not partici'paté in this .};)roc':eeding, and no Party opposed Wcstem
) ereless request for designation as an ETC in Verizon’s Mina wire center and the related
redeﬁmtmn of the ILEC’s service area. Staff supported Western Wireless’ Tequest for
redefinition of Verizon's service area to 111'd1V1dual wire centers and ETC demgqahon for Mina
wire center and designation as an BTC. (Staff Briefat 13.) Staff stated that Verizon ié unlikely
“to invést in, expand, or proviée new services in the Mina exchange. (Id.;.Exhibit 26 at 10.).
Verizon’s Mina exchange serves the area of Montgorriery Pass on the Califom:ia—Neva_da state
. line in southermn Mineral County, .several II.IﬂGS froﬁx Verizon’s other t;xchfanges. (Bxhibit 26 at -
'10.) Due tﬁ the remote charact;ar of this location, Staff anticipates that Verizon would reqﬁest
payment for any line extensions. (Id.) Wireless service in fhis area would negate this added cost
to consumers. (Id.) Furthermore, thie benefits of increased consumer cho-ice and mobility are
greater than the anticipated impact on universal service funds.. Therefore, the benefits from an_
additional ETC providing wireless service-outweigh any costs to universal service funding or
other disadvantages and Western Wi;-eless’ request for redefinition of Verizon's service area and -
. ETC designation for the Mina wire center are granted. . |

THEREFORE, based upon the foregoing findings of fact and conclusions of law, ifc is

' heréby ORDERED that:
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. 1, The Applipatioq of WWC ]".'.ice'nse LLC, d/b/a CellularOne, designated as Docket. |
No. 04-3030, is APPROVED IN PART and DENTED IN PART in accordance with the findings
and-(;onclﬁsions contained in this Order. ' ‘

| 2. WWC License L.L.C.,, d/b/a CellularOne, W111 FILE with the Commmission a ﬁoﬁy of -
its Petition seeking the Federal Communications Comri:lission’s approval of the redcﬁnitilon of
thq setvice arcl:avof Veri:zon California, Inc., d/b/a Verizon Nevada.
3. All arguments of the pairties raised in these proceedings, including bﬁt ﬁot Himited to
arguments rajsed in the hearing, not expressly considered herein have been considered a.nd‘ either
- rejected or found to be non-esselmﬁal further support for th§s Orcier. |

4. The Commission retains jurisdiction for the purpose of correcting any errors that may
'ha\(e 6pcurréd in the drafting or issuance of this Order. -

- Bythe Comﬁsion, /

- DONAVIYL. SODERBERG, Chairman

CARL B. LINVILL, Commissioner and Presiding
Officer :

Aftest: (ZM Stal Faiosnn

CRYSTAL JACKSON, Commission Secretary”

Date: Carson City, Nevada
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BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

IN THE MATTER OF THE PETITION OF )

JAT COMMUNICATIONS, INC. DBANTCH- ) CASE NO. GNR-T-03-8
IDAHO, INC. OR CLEAR TALK FOR
DESIGNATION AS AN ELIGIBLE
TELECOMMUNICATIONS CARRIER.

N S g e’

IN THE MATTER OF THE AFPPLICATION )

OF NPCR, INC. DBA NEXTEL PARTNERS ) CASENO. GNR-T-03-16
SEEKING DESIGNATION AS AN ELIGIBLE )
TELECOMMUNICATIONS CARRIER. ) ORDER NO. 29541

)

On February 3, 2003, IAT Communications, Ine. dba NTCH-Idgho, Inc. or Clear
Talk (“Clear Talk”) filed an Application requesting that the Commission designate it as an
eligible telecommunications carrier (“ETC”) in specific rural areas of Idaho. A similar petition
was filed on April 28, 2003 by NPCR, Inc. dba Nextel Partners (“Nextel Partners™). ETC
designation would allow the Applicants to receive federal universal service support for providing
umiversal telecommunications services to consumers in specified rural, high cost areas in Idaho.
47 U.S.C. § 214(e). Each of these rural areas is now served by an incumbent telephone company
that was previously designated as an ETC. The incumbent companies oppose designating the
Applicants as ETCs. ' 7

These Applications raise issues of first impression. The primary jssue is whether it is
in the public interest to designate Clear Tajk and Nexte] Partners as ETCs in the specified rural
telephone company study areas. A “study area” is a geographic area used for the purpose of
determining universal service obligations and support. 47 US.C. § 214(e)(5). In order to be
designated as an ETC in a study area served by a rural telephone company, the applicant must
demonstrate and the Commission must find that it would be in the public interest. 47 U.B.C. §
214(e)(2). A secondary issue is whether the Applicants are committed to bringing competition
and providing universal services throughout these rura) areas.

After reviewing the record in this proceeding, the Commission finds that the
Applicants have failed to carry their burdens of jproof to demonstrate that they should be
designated as an ETC in the rural telephone comlﬁany study areas identified in their respective
~ Applications. o | '
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BACKGROUND

1. Procedural History

On May 27, 2003, the Commission ordered that these Applications be consolidated
in a joint proceeding and processed under Modified Procedure, IDAPA 31.01.01.201-204." At
the same time, the Commission granted interventioﬁ to the Jdaho Telephone Associafion, a state
telephone association with members that include both commercial companies and cooperatives.
Some of these telephone companies provide basic and advanced telecommunications services in
the rural areas Whére the Applicants seek to be designated as an ETC.? Project Mutual
Telephone Cooperative, and Citizens Telecommunications Company of Idaho also intervened.
They provide local exchange services in some of the rural areas specified in the Applications.
As stated previously, ITA and Citizens opposed Clear Talk’s and Nextel Partners’ Applications.
The other parties in this case are Qwest Corporation and the Commission Staff. These latter
parties did not pal;ticipate actively or state positions on the Applications.

On June 10, 2003, ITA filed comments opposing the use of Modified Procedure and
requested the Commission hold an evidentiary hearing. The Commission granted ITA’s request
and a hearing was held on December 9 and 10, 2003 3 The parties filed post-hearing briefs on
their positions advanced at hearing and on new issues rajsed by a recent decision involving ETC
designation issued by the Federal Communications Commission (“FCC”).4 Finally, the
Commission granted motions to take official notice of several ETC decisions from other

jurisdictions pursuant to Commission Rule 263, IDAPA 31.01 01.263.°

! Order No. 26240,

2 1TA has mumerous members but those directly affected by this case are Albion Telephone Company, Farmers
Mutual Telephone Company, Filer Muinal Telephone Company, Mud Lake Telephone Cooperative Association,
Project Mutnal Telephone Cooperative Association, Rirral Telephone Company, and Fremont Telecom.

* Order Nos. 29292 and 29312,

* In the Matter of Federal-State Joint Board on Universal Service, Virginia Cellular, LLC Petition for Designation
as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, CC Docket No. 96-45, 19 F.C.CR.
1563 (2004) (hereinafter “¥irginia Cellular™). ‘

5 The Commission took official notice of the following decisions: 1) In the Matter of the Application of Nextel
Partners for ETC Designation as an ETC, Docket No, 03-141-U (Atk. 2003); 2) In the Matter of the Application of
Nextel Partners for Designation as an ETC, Application No. C-2932, (Ne. 2004); 3) Virginia Cellular, LLC, 19
F.C.C.R. 1563 (2004); 4) In the Matter of the Federal-State Joint Board on Universal Service, Recommended
Decision, Docket No, 96-45, FCC 043-1, 19 F.C.C.R. 4257 (Feb, 27, 2004); 5) In the Matter of Federal State Joint
Board on Universal Service — Highland Cellular, Inc. Peiition for Designation as an ETC in the Commonwealth of
Virginia, CC Docket No. 96-45, FCC 04-37, 2004 WL 770088 (2004) (hereinafter “Highland Cellular”).
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2. The Telecommunications Act of 1996°s Twin Goals

The Applicants request that the Commission designate them as ETCs in certain rural
telephone compary study areas so they can seek support from the federal Universal Service Fund
to provide telecommunications services that promote competition and universal service in rural
high cost areas in Tdaho.f Because the Commission’s review of these Applications involves the
Telecommunications Act of 1996 (the “1996 Act®) a brief overview of it and the
Communications Act of 1934 (the 1934 Act”), is necessary to understanding the principles of
competition and universal service in this case.

The 1996 Act has twin congressional mandates of providing universal
telecommunications service in the United States and implémenting competition into the market
for local telephone service. 47 U.S.C. § 151 el. seq. See also Alenco Communications v. F.C.C.,,
201 F.3d 608, 614-15 (Sth Cir. 2000). Universal service has been a findamental goal of federal
telecommunications regulation since the passage of the 1534 Act, Id. Section 1 of the 1934 Act
defined federal universal service policy as “to make available, so far as possible, to all the people
of the United States ... a rapid, efficient, Nation-wide, and world-wide wire and communication
service with adequate facilities at reasonable charges.” 47 U.S.C. § 151 (as amended). See also
Texas Office of Public Ulility Counsel v. FCC ( “TOPUC™”), 183 F.3d 393, 405-06 and n. 2 (5
Cir. 1999). The 1934 Act also created the FCC and charged it with the responsibility to carry out
this policy as well as to regulate the telecommunications industry in general.

The 1996 Act expanded the definition of universal service and articulated guiding
principles to govern unjversal service. These principlés of universal service are:

1) Quality services should be available at just, reasonable, and affordable
rates; Co .

2) Access to advanced telecommunications and information services should
be provided in all regions of the Nation; -

3) Consumers in all regions of the Nation, including low-income consumers
and those in rural, insular, and high cost areas should have access to
telecommunications services that are reasonably comparable to the
services provided in urban ereas and at rates that are reasonably
comparable to rates charged for similar services in urban areas;

© © Both Applicants made clear that at this time they were not seeking ETC designation for purposes of receiving
support from the Idaho Universal Service Fund.

ORDER NO. 29541 3




4) All providers of telecommunications services should make an equitable
and nondiscriminatory contribution to the preservation and advancement
of universal service;

5) There should be specific, predictable and sufficient Federal and State
mechanisms to preserve and advance universal SErvice;

6)' Schools, health care providers and libraries should have access to
advanced services; and

7) Such other principles as the Joint Board and FCC may later determine are
necessary and appropriate for the protection of the public imterest,
convenience and necessity.

47 U.S.C. § 254(b)(1-7). Section 254(e} of the 1996 Act requires that any financial support
received in furtherance of the goal of universal service must be used only for the provision,
maintenance and upgrading of facilities and services for which the support is intended.

Paired with the universal service mandate is the directive that local telephone markeis
be opened to competition. See 47 U.S.C. §§ 251-253; see also Alenco, 201 F.3d at 615. The
1996 Act provides that both universal service and competition must be realized and one cannot
be sacrificed for the other. Alenco, 201 F.3d at 615.

3. Requirements for ETC Designation

To encourage competition and universal service, the 1996 Act allows qualifying
ielecommunications carriers to receive universal service support for providing service in high
cost areas of the Nation by meeting certain ETC requirements.7 These requirements are
contained in 47 U.S.C. § 214(e) and, if met, allow the carrier to be eligible to receive universal
service support throughont the service area where such designation is sought. The 1996 Act
defines “service area” as a geographic area established by a state commission for the purpose of
determining universal service obligations and support mechanisms, 47 U.S.C. § 214(e)}(5). For
an area served by a rural telephone company, Section 214(e)(5) provides that the term “service

area” means the rural telephone company’s “study area” unless and 1mtil the FCC and a state

7 The FCC has adopted the principle that ETC status and federal support mechanisms should be competitively
neutral, neitber unfairly advantaging nor disadvantaging particular service providers or technolo gies. See Federal-
State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12 F.C.C.R. 8776, 8801, 9 46-48
(1997). See also First Report and Order, 12 F.C.C.R. at 8932-8934, 7 286-290, 8944-8945, §311-313.
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commission establish different service areas under the procedures set forth in 47 C.FR. §
54.207(c)-(d). |

The 1996 Act gives state commissions authority to determine whether a carrier meets
th.e requirements to be designated as an ETC. 47 U.S.C. §§ 214(e)(2) and 254; 47 CF.R.
§54.201. To be désignated as an ETC the carrier shall be: 1) a “cormnmon carrier” as defined by
47 U.S.C. § 153(10); and 2) offer throughout its proposed service area the services set forth in 47
CFR. § 54.101(a) cither by using its own facilities or a combination of its own and the resale of
another carriers.® Section 214(e)(1)(B) also requires that the carrier seeking ETC designation
advertise the availability of its universal service offering and the charges therefore using media
of general distribution. See also 47 CF.R. § 54.201(d).

A carrier requesting ETC status is not reqpirf:d to provide “ubiquitous” service
fhroughout its service area prior to being designated as an ETC.” However, an applicant must
demonstrate that the capability and commitment to provide service is something more than a
“vague assertion” of intent on the part of a catrier to providé service. Western Wireless, 15
F.C.C.R. at 15178 at §24 (2000). Thus, an applicant carrier must reasonably demonstrate to the
state commission its ability and willingness to provide service upon designatidn. Id.

A new entrant can make a reasonable demonstration of its capability and
commitment to provide universal service without the actual provision of the proposed service by
providing, but not limited to: (1) a description of the proposed service technology, as supported
by appropriate submissions; (2} a demonstration of the extent to which the carrier may otherwise
be providing telecommunications services within the state; (3) a description of the extent to
which the carrier has eni:ered into interconnection and resale agreements; or, (4) a sworn affidavit
‘signed by a representative of the carrier to ensure compliance with the obligation to offer and

advertise the supported services. Id.

8 "The services/functionalities are: 1) Voice grade access to the public switched network; 2) local calliog; 3} dual
tone nmlt-frequency signaling or its functional equivalent; 4) single-party service or its functional equivalent;
5) access to emergency services where available; 6) access to operator services; 7) access to long-distance service;
8) aceess to directory assistance; and 9) toll limitation. 47 C.E.R. § 54.101(a), In addition, ETCs are also required

by FCC Rules §§ 54.405 and 54411 to offer qualifying low-income customers both “Lifeline and Link Up”
programs as 2 condition precedent to receiving federal universal service support. .

® Report and Order, In the Matter of Federal-State Joint Board on Universal Service, Western Wireless Corporation

Petition for Preemption of an Order of the South Dakota Public Utilities Commission, 15 F.C.CR. 15168, 15169 at
12 (2000). :
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Section 214(e)(2) provides that a state commission “may” designate more than one
ETC in areas served by a rural telephone company if it is i the public interest and the Applicants
have met the requirements of § 214(e)(1). In all other areas the state commission “shall”
designate more than one ETC if a carrier meets the requirements of § 214(e)(1). The study areas
in this case are all served by rural felephone companies (incurnbent ETCs). Accordingly, the
Applicants have the burden of proof to demonstrate that the public interest is served by
designating them as ETCs in these rural areas. Virginia Cellular, LLC Petition for Designation
as an ETC, 19 F.C.CR. 1563, 1574 (2004). Congress has not defined or limited states’ public
interest tests under Section 214(e)(2), leaving it to the states to set their own parameters for
public interest analyses for rural service areas, consistent with the underlying purposes of the
Act. TOPUC, 183 F.3d 393, 417-18 (1999); WWC Holding Co. v. Public Service Commission,
44 P.3d 714, 719 (Utah S.Ct. 2002). Furthermore, the Act gives state commissions discretion in
how many carriers to designate in a given area. 471U.8.C. § 214(e). See also TOPUC, 188 F.3d
at 417-18. ,

In evaluating the “public interest,” this Commission weighs whether the potential
benefits of ETC designation outweigh the potential harms. Virginia Cellular, 19 F.C.C.R. at
1574. Until recently, the FCC evaluated the public interest by considering whether: 1) customers
are likely to benefit from increased competition; 2) designation of an additional ETC would
provide benefits not available from incumbent carrers; and 3) customers would be harmed if the

10

incumbent carrier exercised its option to relinquish its ETC designation.”” More recently, the

FCC found there was a need for a more stringent public interest analysis for ETC designations in
rural telephone company service areas. In Virginia Cellular the FCC opined:

We conclude that the value of increased competition, by itself, is not
sufficient to satisfy the public interest test in rural areas. Instead, in
determining whether designation of a competitive ETC in a rural telephone
company's service area is in the public interest, we weigh numerous factors,
including the benefits of increased competitive choice, the impact of multiple
designations on the universal service fund, the unique advantages and
disadvantages of the competitor's service offering, any commitments made
regarding quality of telephone service provided by competing providers, and
the competitive ETC’s ability to provide the supporied services thronghout
the designated service area within a reasonable time frame.

1° I the Matter of Federal State Joint Board on Universal Service, RCC Holdings, Inc. Petition for Designation as
an ETC Throughout its Licensed Service Area in the State of Alabama, CC Docket No. 96-45, DA 02-3181, 17
F.C.C.R. 23532, 23540-42 (November 26, 2002). :
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19 F.C.C.R. at 1565. With this background, we turn to the evidence provided by the parties.
THE HEARING EVIDENCE

1. Clear Talk

Clear Talk originally requested that the Commission designate it as an ETC in the
rural telephone company study areas of Albion Telephone Company, Citizens Telecommunica-
fions Company of Idabo, Filer Mutual Telephone Company, Fremont Telecom, Inc. and Project
Mutual Cooperative Association, Inc.!! Application at 3. However, at the evidentiary hearing
the Company stated it was only seeking ETC designation in the rural exchanges and partial wire
centers of Fremont Telecom, Project Mutual Telephone and Citizens in Jdaho. Tr. at pp. 370,
379-80. See also Exhibit 1. '

a. 214(e)(1) Requirements

In support of its Application Clear Talk offered two witnesses, Glen W, Ishihara and
Larry Curry. Their direct testimony is virtually identical; thus, for purposes of brevity the
Conmission provides citations only to Mr. Ishihara’s testimony.” The Company also called Mr.
Curry on rebuital. Mr. Ishihara is president of IAT Communications, Inc., a Delaware
corporation, and chief financial officer of NTCH-Idaho, Inc, an Idaho corporation doing business
in Idaho as Clear Talk. He stated that the Company is a- “telecommunications carrier” and
“sommon carrier” as defined in 47 U.S.C. § 153(10) & (49) and is authorized by the FCC to
provide commercial mobile radio services under the brand name “Clear Talk™ in certain FCC
defined service areas in Idaho. Tr. at pp. 336, 346. Mr. Ishihara testified that Clear Talk has
been serving Idaho consumers in these areas since 2001 and currently offers and provides the
required nine services and functionalities identified by 47 CF.R. § 54.101 that are necessary for
ETC designation. Tr. at pp. 336, 346-56. He testified Clear Talk provides these services using
its existing network and licensed CMRS spectrum. Tr. at p. 356. Clear Talk also planned to
provide services with fixed wireless local loop equipment installed at a customer’s location. Tr.
at pp. 356-57. Mr, Ishibara claims this equipment is more powerful than a handset. Tr. at pp.
358-59.

¥ Clear Talk also requested that it be designated as an ETC in nor-rural areas that are served by Qwest Corporation,
On Juzne 11, 2003, the Cormnmission granted the Company’s request. Order No. 29261.

12 My, Curry’s direct testimony is contained at pages 396-424 of the transcript.
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Mr. Ishihara alleged if Clear Talk received a request for service outside its existing
coverage area, it can attempt to provide service in several ways. Tr. at p. 360. A technician can ;
install a high-gain antenna at the location, or the power at an existing cell site can be turned up or
redirected, or antennae can be adjusted (e.g., azimuth and downtilt), or microwave equipment
can be installed, or new cell sites could be built, or Clear Talk can contract for the use of another
carrier’s facilities. Jd. .

Mr. Ishihara asserted Clear Talk would advertise the availability of its support
services and charges in a manner that fully informs the general publie. Tr. at pp. 364-67. He
also stated the Company would comply with all form and content requirements, if any, adopted
by the FCC and this Commission. Jd.

b. Public Interest

Mr. Ishihara alleged that designating Clear Talk as an ETC in Idaho will bring

competition to rural, high-cost areas, and that competition is in the pub]ic mnterest. Tr. atp. 374.

He also asserted that competition could induce the incumbents to introduce new innovative or
advanced service offerings. Tr. at p. 375. He stated that failure to designate Clear Talk as an
ETC would deprive consumers of competition, including increased choices, higher quality
service, lower rates, expanded calling areas and mobility. Tr. at pp. 374, 376, 392. Inregard to
quality of service, Mr. Curry testified that the Company will make commitments to ensure high
service quality including stipulating to comply with the Commission’s Customer Relations Rules
for the universal services it offers in Idaho.”® Tr. at p. 445.

On rebuttal, Mr. Curry testified that the Commission should also consider that Clear
Talk has local switching for its services that provides for greater network sectrity and reliability.
Tr. at pp. 429-30. He stated Clear Talk provides jobs in Idaho to maintain these switches and to
staff its customer care operations.14 Curry also asserted that designating Clear Talk as an ETC-
will allow more federal USF dollars to flow into Idaho. Tr. at p. 447. Finally, he aﬂéged the

¥ n post-hearing briefs, Clear Talk made additional commitments based on the FCC’s decision in Firginia
Cellular, 19 F.C.CR. 1563 (2004).

 Eyhibit 3 attached to Mr. Curry’s rebuital testimony is entitled “Clear Talk Idaho Fact Summary.” In it Clear
Talk represents that the Company has 31 Idaho employees, 6 retail centers, 30 reseller locations, 3 Lucent switches,
70 anterma facilities built with four more under construction, 47 active sites and 38 collocators. The exhibit also
states that Clear Talk projects it needs 2 total of 97 facilities to cover its licensed area.
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wireless technology Clear Talk uses to provide service is less environmentally intrusive than its
landline counterpart. Tr. at p. 449.

Based on the foregoing, Clear Talk asserted it meets the requirements necessary for
the Commission to designate it as an ETC in rural telephone company service areas,

2. Nextel Pariners

Nextel Partners is a separate corporation from Nextel Communications, although the
Jatter through a subsidiary, is the largest shareholder of Nextel Partners. Tr. at pp. 10-11. Nextel
Partners was formed in 1998 to provide service under the “Nextel” brand name in small and rural
markets and launched service in Idaho in 2000. Tr. at p. 11. Nextel Partners presented the
testimony and exhibits of two witnesses, Scott Peabody and Don J. Wood. On November 17,
2003, the Company filed the rebuttal testimony of the same two witnesses.

Mr. Peabody, 2 Director in Nextel Partners’ Engineering Department, testified the
Company is anthorized by the FCC to provide commercial mobile radio service in areas served
by rural telephone companies Albion Telephone Company, Filer Mutual Telephone Company,
Farmers Mutual Telephone Compeny, Mud Lake Telephone Cooperative, Project Mutual
Telephone, Rural Telephone Company and Citizens Telecommunications of Idaho. Tr. at p. 5-
10. Although Nextel Partners already provides service in rural Idaho, it now secks ETC status.
Mr. Peabody testified that with the exception of Citizens® areas, Nextel Pariners’ authorized
service area covers all of the study areas of the rural telephone companies listed above.”® Tr. at
. 34. ‘

a. 214(e}(1) Requirements

Mr. Peabody said Nextel Partners is a “common carrier” and said the Company could
provide each of the FCC-listed services and/or functionalities required by 47 U.S.C. § 214()(1).
Tr. at pp. 19, 20, 22-26. In fact, he stated Nextel Partners already provides all of these services
in Idaho except for toll limitation service to qualifying Jow-income consumers. Tr.atp.21. He
maintained Nextel Partners will make its universal service offerings using the same phones,
antennae, cell sites, fowers, 1:runk lines, mobile switching center and interconnection facilities

used today. Tr. at p. 29. Mr. Peabody asserted the Company regularly deploys additional cell

15 Yor Citizens’ service area, Nextel Partners seeks ETC designation conditioned on the Commission and the FCC
redefining Citizens® service area to an exchange by exchange basis pursuant to 47 C.FR. § 54.207(b). This is the
process authorized by federal law to authorize service and ETC designation in only a portion of & rural LEC’s study
are. : .
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sites and channels, as necessary to-maximize signal coverage and service availability. Tr. at p.
30. He insisted Nextel Partners is well-equipped to respond to reasonable requests for service
throughout its proposed ETC service areas. Id.

Mr. Peabody said Nextel Pariners will advertise the avaijlability of the supported
services and the corresponding charges in a manmer that fully informs the general public within
the designated service areas. Tr. at p. 32. See also Exhibit 105.

b. Public Interest

Tn regard to the public interest, Mr. Peabody urged the Commission to presume that
“competition benefits consumers, and citizens throughout the state are entitled to the benefits of
competitive universal service.” Tr. at p. 50-31. He suggested that the Cqmmission should
determine “whether consumer benefits will be outweighed by demonstrated adverse impacts on
copsumers resulting from the designation.” Id. Mr. Peabody asserted competitive service
providers are “hard to find” in rural areas and the incumbents have been successful in expanding
their services provided and deploying advanced network infrastructure such as local service, long
distance, cable, wireless, internet, and/or DSL services without any competition from ofher
landline providers. Tr. at pp. 51-52. He argued wireless providers are the only chance to bring
competition to these areas, which can only happen if Nextel Partners is able to compete on a
“level playing field” by being designated as an ETC so that it to can receive federal USE.'® 14,
" Moreover, he suggested that Nextel Partners® service is more “universal” because it is mobile
and provides consumers with a larger calling arca than its landline counterparts. Tr. at pp. 54,
85."7 Tr. at p. 85.

M. Peabody also stated ETC deéignation will facilitate the continued role of Nextel
Pariners in providing communications services to public schools, libraries, and local and state
government agencies. Tr. at p. 56. Mr. Peabody also argued the Company’s service is consistent
with Congress® basic universal service principle that rural consurners must be afforded access to
telecommunications services reasonably comparable to those services provided in urban areas at
comparzble rates. Tr. at p. 56. Finally, he asserted that Nextel Partners provides high quality

services and customer service. This is especially the case regarding service quality because of

16 Peabody also asserted Nexiel Partners has been designated as 2 ETC in other states. Tr. atp.17.

' The Company alleged it offers Direct Comnect service, mobile wireless data service inchuding access to the
Internet, email and text messaging and in some locations mobile 911 and GPS location for subscribers. Tr. atp. 85,
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the competition existing in the wireless market. He contended that if the Company did not meet
its cnstomers’ expectations for wireless service, it would lose them to other wireless competitors.
Tr. at pp. 54-55. |

Mr. Wood also testified on behalf of Nextel Partners regarding the “public interest”
aspect of the Company’s petition. Tr. at p. 157. Relying on his background as a consultant on
economic and regulatory matters and his telephone company and IXC industry experience, he
opined that designating Nexte] Partners as an additional ETC in the affected rural telepbone
company service areas would bave both short-term and long-term benefits. Tr. at pp. 161-64.
With respect to the short term, he said consumers would have a choice of technology and
suppliers, along with a “broader array” of services and pricing. Tr. at p. 169. In the long-term,
Mr. Wood testified that the economyic benefits of competition represent an equally important
source of potential gain for consumers of telecommunications services in rural areas and for rural
economic development. Tr. at pp. 170-71. The “availability of affordable and high-quality
wireless service is extremely important in rural areas for health and safety reasons.” Tr. at pp.
171-74. Lastly, he alleged the eniry of competitive ETCs into a rural area could provide
incentives to the incumbent to implement new operating efficiencies, lower price§, and offer
better service to its customers. Tr. at p. 169, In sum, Mr. Wood concluded that designating
Nextel Pariners as an ETC would be in the public nterest.

3, Idaho Telephone Association Testimony

ITA presented the testimony and exhibits of Daniel L. Trampush, who is employed
as the director of telecommumnications consulting for the firm of Moss Adams LLP. Mr.
Trampush testified for both ITA and Citizens. Tr. at p. 480. Mr. Trampush asserted the ITA
member telephone companies in this case and Citizens are “rural telephone companies” as
defined in 47 U.8.C. § 153(37), and combined serve approximately 61,000 access lines in rural
areas of Idaho. Tr. at p. 485. He maintained that low population density in the rural areas where
the Applicants seek ETC designation translates into high average service costs. Trampush also
testified that the incumbent ETCs are already serving these high cost areas and require support
from federal ‘and state universal funds to defray costs, keep rates affordable, and promote
universal service. Tr. at pp. 493, 495-97. Tn these high cost areas there are still pockets of
customers that comprise the incumbents® lowest cost and most profitable customers. Tr. at pp.

493-94. Thus, he argued it would be unfair to allow unregulated competitors to target only their
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most profitable customers, while leaving the incumbents as the carrier of last resort for the very
highest cost customers.'® Jd. He asserted allowing this “cherry picking” or “cream skimming”
would jeopardize the incumbents’ financial viability, provide an unjustified windfall to the
Applicants, and prove detrimental to universal service goals by increased demands on federal
and state USFs. Tr. at pp. 494-95.

Mr. Trampush contended that a recent survey conducted by ITA analyzing iis
mermber companies® service densities and costs demonstrates the very rural and insular nature of
the areas they serve. Tr. at p. 495. On average ITA members have only two access lines per
square mile of service territory. Tr. at p. 495. He contrasted this with the findings of the Rural
Task Force, which determined that, on average, rural carrieﬁ: service 19 lines per square mile.

Id. See The Rural Dz’ﬁ"erence, Rural Task White Paper 2, January 2000, www.wutc.wa. gov/rtf.

M. Trampush asserted that the lack of access line density and the requirement that ITA members
provide ubiquitous coverage in these rural areas translates into high costs. He alleged that
Citizens is similarly situated having 3.96 customeré per square mile. Tr. at p. 497, He stated if
the Citizens data is blended with TTA’s the average density would equal 2.4 access lines per
square mile. .

Mr. Trampush asserted neither Applicant can make the necessary demonstration to
show it has the capability and commitment to meet the obligations as an ETC throughout its
proposed service area, but for different reasons. Tr. at pp. 503-305. He contended Clear Talk’s
requested service area for ETC designation is not coterminous with the entire study areas of
Fremont Telecom and Project Mutual as it omits the Island Park exchange of Fremont and the
Oakley exchange of Project Mutual. Tr. at pp. 505-507. Furthermore, Clear Talk only requesied
ETC status in one of 18 Citizens’ exchanges in the Company’s Idaho study area. Tr. at pp. 506-
07. Mr. Trampush also asserted Clear Talk is seeking designation in certain partial wirecenters
that the Company does not identify. Jd. Consequently, Trampush argued that granting Clear
Talk’s Application based on this evidence is improper under the law. Id. Finally, Mr. Trampush
questioned Clear Talk’s financial ability to perform the ETC obligations pointing out that Leap
Wireless, which owns 30% of Qlear Talk, is now in bankruptey. Tr. atp. 500,

1% Mr, Trampush states ITA. members and Citizens are subject to state public utility regulation that carries with it an
oblipation to serve as a carrier of last resort. Tr. at p. 493,
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Turning to Nextel Partners” Application, Mr. Trampush conceded it “probably” has
the financial capability to provide ubiquitous service if it chooses to. Tr. atp. 510. However, he
argued there is strong evidence showing the Company isn’t willing to meet its obligations under
the Act. Tr. at p. 510. First, he alleged Nextel Partners seeks BTC designation in two-thirds of
Citizens’ Idaho exchanges that are generally the most heavily populated and lowest cost
gxchanges. Tr. at pp. 511-12. He observed that in certain study areas the Company would have
to build out to meet its ubiquitous service requirement but has offered no specific plans fo
accomplish this. Tr. at pp. 513-14. He alleged that Nextel Partners when asked could not
describe the analysis it would employ when a consumer requests service in an area not currently
served by the Company, but within the requested ETC designation area. Tr. at p. 515. He:
maintained that Nextel Partners is not serious about building out its network to meet new
requests for service. Tr. atp. 515. '

Mr. Trampush also argued that Nextel Partners is not committed based on his
perception of Nextel’s business objectives. Tr. at pp. 515, 518, fn. 10. He insisted that Nextel’s
business strategy is to target the very highest margin customers while larpely ignoring the rest.
Tr. at pp. 515-17. Mr. Trampush states a survey of Tdaho rural telephone company and Nextel
Partners’ access line data corroborates this business strategy that he sayé is incompatible with
ETC obligations as it would amount to cream skimming in rural areas of Idaho. Tr. at pp. 519-
521.

Mz, Trampush asserted the App]iéants’ witnesses uniformly argue that the presumed
benefits of competition with the incumbents ave sufficient to satisfy the public interest test. Tr. at
p. 523. If this were the case, Mr. Trampush argued, the public interest test would be
meaningless. Tr. at p. 525. He alleged an equally important public interest goal is {o preserve
aud emhance universal service as evidenced by the six major universal service principles
contained in 47 U.S.C. § 254(13). Tr. at pp. 489-91. Thus, the Applicants must show some public
interest benefit beyond the presumptive benefits of competition and he believes they have not
done so. Tr. at p. 527. In considering the public interest, Mr. Trampush urged the Commission
to determine what goals it is trying to accomplish with USF payments, the likelihood the goals
will be met and if the results justify the costs. Tr. at p. 529. Supporting his position, Mr.

Trampush cited comments of FCC Commissioner Adelstein who statec:
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Whether granting ETC status to a’ competitor will bring benefits to a

community that it does not already have and what effect it will have on the

overall size of the fund, and thus on consumers bills, [are two important

issues.] So, a threshold question s, does the benefit to consumers outweigh

the ultimate burden on consumers.

Tr. at pp. 529-30. Remarks of Commissioner Johnathan S. Adelstein before the National
Association of Regulatory Utility Commissioners on February 25, 2003.

Mr. Trampush next argued that the evidence in the record does not support the
Applicants’ belief that failure to subsidize their operations will deprive consumers of the benefits
of competition. He cited the FCC’s most recent CMRS Competition report that he claims found
94 % of the total U.S. popﬁlation lives in counties with three or more mobile telephone service
operators. Tr. at p. 531. He asserted this ﬁﬁding is corroborated by ITA’s survey of its areas
~ that found an average of 5 wireless carriers operating in them. Id. He further alleged that in
many of these areas CMRS providers have been offering mobile service for 5 to 10 years without
high-cost support. Tr. at p. 532.

Mr. Trampush insisted that wireless carriers are not direct competitors with the
incumbent LECs for basic local exchange service as line counts for ITA members and Citizens
have been essentially flat during the last three years. Tr. at p. 533. Thus, he believes wireless
service is complementary to wireline service with respect to basic local service. Tr, atp. 535.

Tn conclusion, Mr. Trampush urged the Commission to deny these Applications
contending that in this case it does not make sense to devote scarce federal USF money to
promote wireless competition in rural areas. Tr. at p. 5317.

4. Citizens® Testimony

Citizens also objected to designating either Clear Talk or Nextel Partners as ETCs in
its study areas. Citizens offered the {esthnony and exbibits of its witness Lance A. Tade. Mr.
Tade is employed by Citizens Communications as Manager of Regulatory Affairs. Tr. atp. 572.
M. Tade urged the Commission to carefully consider whether to modify Citizens’ study areas to
accommodate Clear Talk and Nextel Partners because neither company is requesting ETC
designation throughout the Company’s entire study area. Citizens is concemed that granting
secondary ETC status only over a portion of its study area fosters asymmeﬁic regnlation, or in
other words, imposing restraints on the incumbent firm not alsc borne by its competitors. Tr. at

p. 584, Granting the ETC requests could lead to each Applicant picking and choosing the
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geographic extent of its obligations while at the same time requiring the rural incumbent to
maintain its obligations over a wider geographic area. Tr. at pp. 584-85. M. Tade contended
effective competition can only emerge when all carriers enjoy the same freedoms, bear the same
responsibilities and endure the same restraints. Jd. Thus, Mr. Tade argnes both Applicants
should be required to meet the obligations of an ETC throughout the rural telephone company
study areas where it seeks ETC designation and to submit a plan for building out its network to
_ this end. Tr. at p. 588. Mr. Tade also argl.{ed the Commission should require the Applicants to
provide unlimited free local usage like it does Citizens and other rural LRCs.”® Tr. at p. 592.

M, Tade urged the Commission to engage in a cost benefit analysis when looking at
the public interest. Tr. at pp. 594-95. He argued the costs of having multiple ETCs include the
growth in the size of the federal USF and the consequent increase in the interstate contribution
factor required to finance that growth. Jd. He maintained that as the contribution factor
increases, political pressure will mount to cap the fund, and may cause USF draws to decline,
thereby endangering the existence of affordable basic local exchange service in rural are-as. Tr.
at p. 597.

M. Tade also argued that many wireless carriers including Clear Talk and Nextel do
not properly compensate rural ILECs for wireless calls terminated on ILECs local networks. Tr.
at p. 599, If the Applicants are designated as ETCs, they will receive federal USF while st111
using the networks of the ILECs for free. Tr. at p. 600. Allowing the Applicants to use the
incumbents® networks for free provides a disincentive for them to use USF to build out their own
networks, Id.

COMMISSION FINDINGS AND DECISION

The Commission has jurisdiction to determine whether the Clear Talk and Nextel
Partners Applications for ETC designation should be granted. 47 U.S.C. § 214; Idaho Code
§§ 62-615(1) and 62-610D. We must determine whether the Applicants have met their burden to
demonstrate that it is in the public interest to grant the Applications of Clear Talk and Nextel

| Partners. The Copimission also examines whether Clear Tallk and Nextel Partners have the
capability and commitment to meet the obligaﬁons of an ETC throughout their requested service

area under the Act.

19 Tade states for $35.99 a month Nextel Partners customers receive 300 anytime minntes whereas for $10.70 2
month Citizens customers receive unlimited local usage. Tr. at p. 593,
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1. Clear Talk

Clear Talk alleged that designating it as an ETC would be in the public interest
because it would: 1) bring competition to rural, high-cost areas; 2) increase consumer choices for
types of service and rates; 3) provide incentives for the incumbent to introduce new, innovative
or advanced service offerings; 4) offer customers an expanded calling area for rural customers
and mobility; 5) further the deployment of the Company’s facilities-based network in Idaho; 6)
provide jobs m Idaho to support its network and customer care fimctions; and 7) improve the
quality of service. Despite these representations, the Commission finds that granting Clear
Talk’s Application would not be in the public interest for several reasons.

First, Clear Talk has requested ETC designation for less than the entire study areas of
the affected rural telephone companies in this case, Tr. at pp. 367-68, 380, 418-19. In Fremont’s
study area, Clear Talk omits the Island Park exchange. Tr. at p. 344, Exhibit 1; see also Tr. at p.
507. In Project Mutual’s area Clear Talk omits the Oakley, Norland and Minidoka exchanges.
Tn Citizens® study area, the Company requests designation in the Aberdeen exchange only (1 of
18 Citizens’ exchanges) and it is unclear becanse of Cleér Talk’s partial wirecenter request
whether it intends to serve this entire exchange. Id. Clear Talk also seeks ETC designation in
certain partial wirecenters where its FCC licensed boundaries do not extend over an entire
wirecenter. Tr. at pp. 370, 420. The Company failed to identify how many partial wirecenter
designations it requests or where they are located. Id.

A request for BTC designation for an area less than the entire study area of a rural
telephone company generally raises concerns that an Applicant intends to “cream skim” in the
rural study area.”® Rural cream skimming occurs when competitors seek to serve only the low-
cost, high revenue customers in a rural telephone company’s study area. This is a concern
becanse umiversal service support is calculated based on a study area-wide average of a rural
telephone company that serves customers in both high cost and low cost areas throughout its
study area. As the FCC’s Federal-State Joint Board on Universal Service noted in 1996:

Potential "cream skimming" is minimized because competitors, as a
condition of eligibility, must provide services throughout the rural telephone

® Recommended Decision, In the Matter of Federal-State Joint Board on Universal Service CC Docket No. 96-45,
12 F.C.CR. 87, 180 at 7 172 (1996) (stating that potential cream sldmming is minimized when competitors, as a
condition of eligibility for universal service support, must provide services throwghout a rural telephone company’s
study area). See also Virginia Cellular, LLC Petition for Designation as an Eligible Teleecommunications Carrier in
the Commonwealth of Virginia, CC Docket No, 96-45, 19 F.C.C.R. 1563, 1578 (2004).
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company's study area. Competitors would thus not be eligible for universal
service support if they sought to serve only the lowest cost portions of a rural
telephone company's study area.

12 F.C.C.R. 87, 108 2t § 172 (emphasis added).

The Commission finds that the exchanges and partial wirecenters that Clear Talk
omits from its request are in areas that are among the least populated in Idaho. Mr. Trampush
testified about low access line density in the study areas of the affected rural telephone
companies that translates into high costs to provide service for ITA members and Citizens.
Aﬁcordingly, we conclude that the areas/exchanges and partial wirecenters emitted from Clear
Talk’s request are high cost areas to Serve.

We also find that the population of these omitted exchanges and partial wirecenters
compared to those that Clear Talk wishes to serve is widely disparate. For example, the Rupert
exchange of Project Mutual has a greater population than the Company’s Oakley, Minidoka or
Norland exchanges combined. In addition, the St. Anthony exchange of Fremont Telecom is
more than twice the size of the Company’s Island Park exchange. Accordingly, Clear Talk’s
Application appears to request that it be designated as an ETC only in the potentially lowest-cost
portions of the study areas of the affected rural telephone companies. The FCC in Virginia
Cellular found that nnder similar circumstances, granting a carrier ETC designation for only its
licensed portion of the rural study area may have the same effect on the ILEC as rural cream
skimming.® The FCC found:

[T}t would not be in the public interest to designate Virginia Cellular as an
ETC in the study area of NTELOS, Virginia Cellular’s licensed CMRS area
covers only the Waynesboro wire center in NTELOS’ study area. Based on
our examination of the population densities of the wire centers in NTELOS?
study area, we find that Waynesboro is the lowest-cost, highest-density wire
center in the study area of NTELOS, and that there is a great disparity in
density between the Waynesboro wire center and the NTELOS wire centers
outside Virginia Cellular's service area. . . . Universal service support is
caloulated on 8 smdy-area-wide basis. Although NTELOS did not take
advantage of the Commission’s disaggregation options to protect against
possible uneconomic entry in its lower-cost area, we find on the facts here
that designating Virginia Cellular as an ETC only for the Waynesboro wire
center could potentially significantly undermine NTELOS’ ability fo serve its
entire study area, The widely disparate population demsities in NTELOS®
study area and the status of Waynesboro as NTELOS® sole low-cost, high-

2 See also Highland Cellular, CC Docket No: 96-45, FCC 04-37, 2004 WL 770088 (2004).
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density wire center could result in such an ETC designation placing NTELOS
at a sizeable unfair competitive disadvantage.

Virginia Cellular, 19 F.C.CR. at 1579-80 (citations omitted and emphasis added).

We find that similar to the Virginia Cellular case, even though Clear Talk will only
be serving the lower cost areas of the study areas pertinent to its Application, it would still
receive USF support based on the incumbent’s total cost, including the high cost areas. Thus,
Clear Talk will be able to keep its costs down by serving only the highest margin areas. We
conclude that this is rural cream skimming and results in an unfair competitive advantage for
Clear Talk over the incumbents. This could also undermine the incumbent’s ability to serve the
entire study area.”” We find that Clear Talk has not met its burden to demonstrate that it is in the
public interest to grant its Application. Consequently, the Commission concludes Clear Talk’s
Application should be denied.

Second, Clear Talk requested partial wirecenter designation in unidentified study
areas of the incumbent rural telephone companies. Without an identification of these areas, it is
not possible for the-Commission to determine whether Clear Talk will meet its obligations as an
ETC. Purthermore, the request raises the same rural cream skimming concerns discussed above.
Recently, the FCC has found that making designations for a portion of 2 rural telephone
company’s wirecenter would be inconsistent with the public interest. Highland Cellular, CC
Docket No. 96-45, FCC 04-37, 2004 WL 770088 {2004). In the Highland Cellular decision the
FCC reasoned that prior to designating an additional ETC in a rura) telephone company's service
area, the competitor must commit to provide the supported services to customers throughout a
minimum geographic area. This minimum area was found to be a rural telephone company's
wire center becanse rural carrier wire centers typically correspond with county and/or town lines.
Requiring the competitive carrier to commit to a minimum geographic area would make it less

likely that the competitor will relinquish its ETC designation at a later date. The FCC further

22 \7e note that the futnre of USF support is uncertain. Recently, the Federal-State Joint Board on Universal Service
made the recommendation that the FCC limit the scope of high-cost support to 2 single connection that provides
access to the public telephone network. The Joint Board reasoned that supporting a single connection is more
consistent with the goals of section 254 of the Act than the present system, and is mecessary to preserve the
sustainability of the universal service fund. In the Matter of the Federal-State Joint Board on Universal Service,
Recommended Decision, Docket No, 96-45, FCC 04J-1, 19 F.C.CR. 4257, 4258-59 (Feb. 27, 2004). Although just
a recommendation, the Commission finds that it certainly calls info question whether state coramissions should
continue to designate multiple ETCs in rural telephone company study areas until the FCC has ruled on this matter.
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noted that consumers in rural areas tend to have fewer competitive alternatives than those in
urban areas and such consumers are more vulnerable to carriers relinguishing ETC designation.
The Commission finds that this reasoning is sound. Accordingly, we find that Clear Talk’s lack
of commitment to serve at least full wirecenters is problematic and thus its request is
inappropiate in this case. We conclude for these reasons that granting Clear Talk’s Application
is again not in the public interest.

Third, in evalnating Clcar. Talk’s ETC Application, the Commission‘ examined the
impact on USF. In Virginia Cellular, the FCC found it appropriate to consider the impact of
multiple designations on USF when evaluating the public interest.® The FCC noted its
increasing concem about the impact on USF due to the rapid growth in high cost support
distributed to competitive ETCs that increases the size of USF and could increase consumers’
costs to support USF. Although individually the amount any one carrier may cause to be added
to the fund is small, it still cannot be ignored. We also find persnasive the dissenting comments
of FCC Commissioner Martin in the Highland Cellular decision. He stated:

The main goals of the universal service program are to ensure that all

consumers, including those in high cost areas, have access at affordable rates.

During the past two years, I have continued to express my concerns with the
Commission's policy of using universal service support as a means of
creating “competition” in high cost areas. As I have stated previously, I am
hesitant to subsidize multiple competitors to serve areas in which costs are
prohibitively expensive for even one carrier. The Commission's policy may

make it difficult for any one carrier to achieve the economies of scale

necessary to serve all of the customers in rural areas. :
Highland Cellular, FCC 04-37, 2004 WL 770088 (2004) (C. Martin, dissenting).

Designating Clear Talk as an ETC would have a negative impact on the USF.
Moreover, it will not meet the goals of universal service because of the rural cream skimming
and partial wirecenter issues discussed above. Finally, Clear Talk has been providing service in
the rural areas it requests ETC designation since 2000 and has been doing so without USF

subsidies. We believe that designating the Company as an ETC is unjustified.

® Virginia Cellular, 19 F.C.C.R. at 1578.
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Based on the foregaing, the Commission finds that the costs of granting Clear Talk’s
Application clearly outweigh the benefits. Therefore, we find that it is not in the public interest
to grant the Company’s Application.

2. Nextel Partners

The Commission’s analysis of Nextel Partners” Application centers on the
Company’s commitment to provide service throughout its proposed ETC designated area and
whether it is in the public interest to grant its Application.
" a. Capability and Commitment |

In demonstrating its capability and commitment, a carrier requesting ETC status is
not required to provide “ubiquitous” service throughout a study area prior to being designated as
an BTC.2* However, an applicant’s demonstration must encompass something more than a
vague assertion of intent on the part of a carrier to provide service. The carrier must reasonably
demonstrate to the state commission its ability and willingness to provide service upon
designation.”®

Nextel Partners argued that it must be given a reasonable opportunity, subject to real
world business limitations to enter the area. Tr. at p. 70 citing Western Wireless, 15 FCCR at
15173, 9 12-13; Tr. at pp. 71. In post-hearing briefing the Company also stated it would make
service provisioning commitments consistent with those ammounced in the FCC’s Virginia
Cellular decision and make post designation reports to the Commission regarding its build out
progress. However, at the hearing Nextel Partners admitted its coverage does not extend to
several regions within the rural telephone company study areas where it requests ETC
designation, Tr. atp. 100. In'response to ITA discovery requests, Nextel Partners stated that it
had no specific plans for building out its network in these areas in order to meet its ETC
obligation. Tr. at pp. 514-15. Nexiel Partners also did not know how long it would take to Build
out its network to provide service throughout its pi"oppsed designation area but speculated that it
would take years rather than months. Tr. at p. 140. Furthermore, the Company did not have a
plan to determine how it could provide service to requesﬁng custorners within its designated
areas. Tr. at pp. 140, 514-15.

M Western Wireless Corporation Petition for Preempfioh. 15 F.C.CR. 15168, 15169 at § 2 (2000).

B Id. at 15178, 9 24.
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Based on this evidence the Commission finds that the Company has failed to
demonstrate a solid commitment to provide service throughout its designated areas. To
demonstrate a commitment to serve an entire area for which it seeks designation, the
Commission expects an applicant to provide some evidence that it has a generalized plan to meet
the needs of consumers in rural areas and the goals of universal service. Western Wireless does
not prevent the Commission from requiring an applicant to prepare and submit to it a tentative,
general business plan to this end. In Virginia Cellular, the carrier committed to use USF support
to construct celluiar sites outside its existing service area within 18 months of being designated
an ETC. Firginia Cellular, 19 F.C.C.R. 1571 at {16. Based on its business experience in these
areas since 2000, Nexte] Partners should have been able to do this. Instead, it appears that the
Company has not done so and will create a business plan only after it receives designation and

receives USE subsidies for access lines it already serves—access lines the Company was able to
obtain without the aid of USF support. Ins;tead of a commitment, Nextel Partners offered a
condition. The Company’s case is simply not enough to convince the Commission that Nextel
" Partners is committed to serving the needs of consumers in rural areas of Idaho throughout the
areas it requests ETC designation.
b. Public Interest

To determine whether it would be in the public interest to grant Nextel Partners’®
Application, the Commission used the factors the FCC has employed in making similar
determinations. First, although increased competition is an important factor in this analysis, by
itself it is not enough to satisfy the public interest test in rural areas. Virginia Cellular, 19
F.C.C.R. at 1565. With this in mind the FCC has evaluated the public interest considering: 1)
whether customers are likely to benefit from increased competition; 2) whether designation of an
additional ETC would provide benefits not available from incumbent carriers; 3) whether
customers would be harmed if the incumbent carrier exercised its option to relinquish its ETC
designation; 4) the impact of multiple designations on the universal service fund; 5) the unique
advantages and disadvantages of the competitor's service offering; 6) any commitments made
regarding quality of telephone service provided by competing providers; 7) and the competitive
ETC's ability to provide the supported services throughout the designated service area within a
reasopable time frame. Virginia Cellular, 19 F.C.CR. at-1565; In the Matter of Federal State
Joint Board on Universal Service, RCC Holdings, Inc. Petition for Designation as an Eligible
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Telecommunications Carrier Throughout its Licensed Service Area in the State of Alabama, CC
Docket No. 96-45, DA 02-3181, Memorandum Opinion and Order §{ 22-25 (November 26,
2002). With this background, we examine the evidence provided by the parties.

In general, Nextel Partners asserted that it is in the public interest to designate it as an
ETC because of the increased competition, innovative services and enhanced consumer choices
that the Company can bring to the areas in which it seeks designation. Nextel Partners also
agued that without USF support it will not be able to extend its network into the most rural areas
of Tdaho and this will deprive consumers from receiving the benefits they will receive from
competition and universal service.

The Commission finds that it is not in the public interest to grant Nextel Partners
ETC status. First, Mr. Peabody admitted that he did not know what evidence supported his
contention that Nextel Partners needed to receive support in order to extend service to many of
the rural areas in Idsho. Tr. at p. 97. In addition and most importantly, the record shows that
Nextel Partners is not committed to providing universal service throughout the study areas and
exchanges where it seeks designation. Thus, the Commission is concerned that any universal
service support the Company would receive would not be used to provide service to those
customers in the most rural areas of Idaho. Instead; Nextel Partmers’ commitment up to this
point has been that it will provide service once it receives the fimds. That is insufficient.
Granting Nextel Partners ETC designation when it is not committed to these same principles is
not in the public interest. To do so would not only be contrary to the principles of universal
service but would also negatively impact USF. This would be a poor precedent to set at a time
when high-cost support distributed to compéﬁtivc ETCs is growing at a dramatic pace. See
Virginia Cellular,19 F.C.C.R. at 1577.

Second, the Commission finds that ETC designation will not directly provide
consumers with increased choices in rural areas. The evidence in the record demonstrates that
some consumers in these areas already have increased choices for telecommunications SEIvices.
Since 2000, Nextel Partners has been providing service in rural areas in Idaho. Zd. In fact,
Nextel Partners can provide the required universal services in Idaho. Tr. atp. 21. The Company

has accomplished this without BTC designation or the federal universal support that would -

follow. The record demonstrates that several other wireless carriers have also accomplished the

same feat imder similar circumstances in these rura] areas in Idaho. Tr. af pp. 531-32. Thus, the
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Commission concludes that consumers in these rural areas are already benefiting from increased
choices for telecommunications service. Designation would allow Nextel to receive USF
support for the access lines that it already successfully serves without USF support. The
Commission fuﬂher finds that designating Nextel Partners would pot necessarily provide further
benefits for the costs that such designation would impose on USF especially when the
Commission believes the Company is not committed to serving its entire proposed designation
area. As we previously mentioned, we find that designating additional ETCs in rural areas puts
additional stress on the USF and the public interest is not served in this case by subsidizing
multiple carriers in rural high cost areas.

Finally, the Commission has concemns about the commitments tﬁc Company has

made regarding the terms and quality of service. Nextel Partners repeatedly represents that its

not regulated by the Commission and does not desire to have the Comumission’s Customer -

Relations Rules apply to them. Nextel Partners alleged that it believes as a matter of basic
business practice it meets or exceeds the standards contained in these rules. Tr. at p. 77. The
Company has also made certain commitments consistent with those made in the FCC’s Virginia
Cellular case ﬁnd stated it would vohintarity comply with the Cellular Telecommunications and
Internet Association (“CTIA”) Consumer Code?® CTIA is the interational organization of the
wireless industry for carriers, manufacturers, and Internet producf and service providers and is
“dedicated to expanding the wireless frontier.” www.ctia.org. By complying with this
Consumer Code Nextel Partners is entitled to display CTIA’s “Seal of Wireless Quality
Consumer Information.” http:/files.ctia.org/pdf/Media Kit Q&A pdf. Tt appears that the only
consequence for Nextel Partners-if it does not comply with this Code is that it will not be entitled
to use CTIA’s seal.

Despite the Company’s representations, the Commission is still concerned that the

Company wants to make quality of service commitments only on its terms. If the Commission

26 The Association’s webpage states:

CTIA vigorously represents its members with policymakers in the Executive Branch, the Federal
Communications Commission, Congress and the States, CTIA works with its members to shape
the issues they care sbout-from minimizing regulatory mandates to influencing spectrum
management, from enhancing security to reining in taxation, and from expanding the wireless
Web to defending network performance.

www.ctia.org.
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were to accept this, it would have very little and most likely no authority to address consuimer
issnes that may arise in the future concerning the terms and quality of service that Nextel
Parters would provide. Furthermore, the Commission finds that the CTLA Consumer Code is
merely meant to provide guidelines for the provision of wireless service and in reality gives
consumers very little recourse if a carrier fails to follow its terms. The Commission finds that
this lack of accountability is troubling and not in the public interest, particularly when the
Company could receive a substantial sum of money from USF after ETC designation.

Based on the foregoing, the Commission finds that the costs in granting Nextel
Partners request for ETC designation outweigh any benefits that it says will be provided. In
addition, we find that the Company is not committed to meeting the obligations of an ETC
throughout the service area it seeks ETC designation. Accordmgly, we deny the Company’s
Application.

ORDER

IT IS HEREBY ORDERED that Clear Talk's Application for eligible
telecommunications carrier designation is denied.

IT IS FURTHER ORDERED that Nextel Partner’s Application for eligible
telecommunications carrier designation is denied. ‘ '.

THIS IS A FINAL ORDER. Any person interested in this Order (or in issues finally
decided by this Order) or in interlocutory Orders previously issued in these Case
Nos. GNR-T-03-8 and GNR-T-03-16 may petition for reconsideration within twenty-one (21)
days of the service date of this Order with regard to any matter decided in this Order or in
interlocutory Orders previously issued in these cases. Within seven (7) days after any person has
petitioned for reconsideration, any other person may cross-petition for reconsideration. See Jdaho
Code §§ 61-626 and 62-619.
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DONE by Order of the Idaho Public Utilities Commission at Boise, Idaho this &3 "'{

day of July 2004.

PA’UL KIELFAKRDER, PRESIDENT

See Separate Statement Concurring in Part
and Dissenting in Part
MARSHA H. SMITH, COMMISSIONER

>

ENNIS S. FANKEN, COMMISSIONER

ATTEST:

{2 D. Jewell U
Coraimission Secretary

0:GNRT038_GNRT0316_jnl0
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CONCURRING AND DISSENTING OPINION
OF
COMMISSIONER MARSHA H. SMITH
CASE NOS. GNR-T-03-8 AND GNR-T-03-16
ORDER NO. 29541

I write separately to explain why I concur in part and dissent in part to today’s Order.
I concur in that portion of the Order denying Clear Talk’s Application because it requested ETC
designation for less than the entire rural study areas and because it requested partial designation
in unidentified rural study areas. These points alone are sufficient to deny Clear Talk’s
Application. .Although I share the majority’s concem that granting these Applications may
adversely impact the federal USF, this concern is an insufficient basis to deny the Application.
While this Commission may not approve of a support system that awards USF to multiple ETCs,
this is the system that is in place today. The FCC has asked the Joint Board to examine the issue
of high cost USF support in competitive areas and the FCC may adopt a “different framework for
the public interest analysis of ETC applications.” However, we must consider the public interest
of ETC designation with the standards currently in place.

I must respectfully dissent to that portion of the Order denying Nextel Partners’
Application. Unlike the majority, T belisve Nextel Partners’ representations made in its
Application and post-hearing brief are sufficient to grant ETC status. Nextel Partners indicated
that it would make the same commitments to provide service outside its existing service areas as
the wireless carriers made in the FCC’s Virginia Cellular and Highland Cellular cases. Such
commitments were sufficient to meet the public interest standard in those two cases and should
be sufficient here. Nextel Partners’ dilemma is that it needs ETC status to obtain federal USF
support to expand n high cost rural areas, but cannot get ETC status without expanding into such
areas. Because the majority has denied Nextel Pariners’ Application, we de not reach the issue

of redefining Citizens’ study area.

el IS8

WMARSHA H. SMITH, COMMISSIONER
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CERTIFICATE OF SERVICE
UM 1217

1 certify that I have this day served the foregoing Opening Brief of the Oregon
Telecommunications Association by electronic mail and U.S. mail to the following:

FILING CENTER

PUBLIC UTILITY COMMISSION OF

OREGON

550 CAPITOL STREET NE, SUITE 215

SALEM, OR 97301-2551
puc.filingcenter@state.or.us

CHRISTINA SMITH, ADMINISTRATIVE
LAW JUDGE '

PUBLIC UTILITY COMMISSION OF
OREGON

550 CAPITOL STREET NE, SUITE 215
SALEM, OR 97301-2551
christina.smith@state.or.us

I further certify that I have this day served the foregoing Opening Brief of the Orégpn
Telecommunications Association upon all parties of record in this proceeding by electronic mail
pursuant to OAR 860-013-0070, to the following parties or attorneys of parties:

CHARLES L. BEST
FRONTIER

PO BOX 8905

VANCOUVER, WA 98668-8905
chest@eli.net

ALEX M. DUARTE
QWEST CORPORATION
421 SW OAK ST STE 810
PORTLAND OR 97204
alex.duarte@qwest.com

BROOKS HARLOW

MILLER NASH LLP

601 UNION ST STE 4400
SEATTLE, WA 98101-2352
brooks.harlow@millernash.com

CERTIFICATE OF SERVICE - 1

JEFF BISSONNETTE

CITIZENS’ UTILITY BOARD OF OREGON
610 SW BROADWAY STE 308
PORTLAND, OR 97205-3404
jeff@oregoncub.org

JASON EISDORFER

CITIZENS’ UTILITY BOARD OF OREGON
610 SW BROADWAY STE 308
PORTLAND, OR 97205
jason@oregoncub.org

JAMES TODD

MALHEUR HOME TELEPHONE CO
PO BOX 249

ONTARIO, OR 97914
jimmy.todd@qwest.com

Law Office of
Richard A. Finnigan
2112 Black Lake Blvd, 8W
Olympia, WA 98512
{(360) 956-7001
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WILLIAM E. HENDRICKS

SPRINT/UNITED TELEPHONE CO. OF THE

NORTHWEST

902 WASCO ST A0412
HOOD RIVER, OR 97031
tre.e.hendricks.iii@sprint.com .

SCHELLY JENSEN
VERIZON

PO BOX 1100

BEAVERTON, OR 97075-1100
schelly.jensen(@verizon.com

STACEY A. KLINZMAN

VCI COMPANY

3875 STEILACOOM BLVD SW #A
LAKEWOOD, WA 98499
staceyk@vcicompany.com

KAY MARINOS

PUBLIC UTILITY COMMISSION OF
OREGON

550 CAPITOL STREET NE, SUITE 2135
SALEM, OR 97301-2551
kay.marinos@state.or.us

MARTY PATROVSKY
WANTEL INC

1016 SE OAK AVE
ROSEBURG, OR 97470
marty.patrovsky@comspanusa.net

JEFFRY H. SMITH
GVNW CONSULTING INC

| PO BOX 2330

TUALATIN, OR 97062
jsmith@gvnw.com

CERTIFICATE OF SERVICE - 2

- INGO HENNINGSEN

FRONTIER COMMUNICATIONS OF
AMERICA INC.

3 TRIAD CTR STE 160

SALT LAKE CITY, UT 84180
ingo.henningsen@czn.com

KEVIN KEILLOR

EDGE WIRELESS, LLC

650 SW COLUMBIA — STE 7200
BEND, OR 97702 :
kjkeillor@edgewireless.com

CINDY MANHEIM

AT&T WIRELESS SERVICES
16331 NE 72ND WAY RTC1
REDMOND, WA 98052
cindy.manheim@cingular.com

TIMOTHY J. O°’CONNELL
STOEL RIVES LLP

ONE UNION SQUARE

600 UNIVERSITY ST STE 3600
SEATTLE, WA 98101-3197
tjoconnell@stoel.com

BARBARA YOUNG

GOVERNMENT AFFAIRS MANAGER
SPRINT

902 WASCO ST ORHDRA0412

HOOD RIVER, OR 97031
barbara.c.young@sprint.com

MICHAEL T. WEIRICH
DEPARTMENT OF JUSTICE
REGULATED UTILITY & BUSINESS
SECTION

1162 COURT ST NE

SALEM, OR 97301-4096

michael. weirich@state.or.us

Law Office of
Richard A. Finnigan
2112 Black Lake Blvd. SW™ -
Olympia, WA 98512
(360) 956-7001
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MARXK P. TRINCHERO SARAH K. WALLACE

DAVIS WRIGHT TREMAINE LLP 1300 SW FIFTH AVENUE
1300 SW FIFTH AVE STE 2300 SUITE 2300

PORTLAND, OR 97201-5682 PORTLAND, OR 97201
marktrinchero@dwt.com sarahwallace@dwt.com

Dated at Olympia, Washington, this 17th day of April, 2006.

Richard A. megax{ OSB No. 96535
Attorney for the Oregon Telecommunications Association

CERTIFICATE OF SERVICE - 3 , Law Office of
‘ o Richard A. Finnigan
o 2112 Black Lake Blvd., SW-
' Olympia, WA 98512
(360) 956-7001




