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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON  
 

ARB 671  
 
In the Matter of the Petition of QWEST 
CORPORATION for Arbitration of 
Interconnection Rates, Terms, Conditions, and 
Related Arrangements with UNIVERSAL 
TELECOMMUNICATIONS, INC. 

)
)
)
)
)
)

QWEST’S RESPONSE TO 
UNIVERSAL’S MOTION TO 
COMPEL  

 

 
Petitioner Qwest Corporation (“Qwest”) hereby responds to the motion to compel that 

respondent Universal Telecommunications, Inc. (“Universal”) filed on November 9, 2005.  For 

the reasons that follow, Qwest respectfully submits that the Commission should deny Universal’s 

motion in its entirety. 

BACKGROUND 

On October 25, 2005, Universal served 28 data requests (not counting subparts) on Qwest 

in this proceeding.  Despite that OAR 860-014-0030 gives parties ten (10) Commission days to 

respond, Qwest agreed to expedite the responses, and thus responded in five Commission days, 

on November 1, 2005.  Qwest fully responded to all but two data requests (the two requests at 

issue here).  However, Qwest objected to the two irrelevant and unduly burdensome data 

requests that would have required Qwest to perform a special study, as well as to conduct legal 

research for Universal, about publicly-available information regarding two specific provisions 

(of hundreds in a typical interconnection agreement) in thousands of interconnection agreements 

that Qwest has entered into with hundreds of CLECs, over almost 10 years, in 14 states.   

Universal’s motion to compel seeks such irrelevant and unduly burdensome information 

despite that the Commission does not require special studies in discovery.  Universal also does so 

despite that the information, while voluminous, is publicly available information that Universal, 

with its Washington, D.C. national counsel specializing in telecommunications law, could obtain 



                                                                  Qwest 
                                                                                                                  421 SW Oak St. 

                                                                                                                          Portland, OR  97204 

2

just as easily as Qwest.  Moreover, Universal admits that the information is publicly available, 

and that it is already doing such research.  However, it desperately attempts to raise the so-called 

“unfiled agreements” proceeding (docket UM 1168) as a justification why it needs Qwest to 

compile special study “lists” in order to “allow Universal to complete its research of public 

records to determine if such documents exist.”  Universal does so despite that it, and its counsel, 

already possess all of the agreements at issue in docket UM 1168 (including the more than 55 

agreements that the Commission agreed were not interconnection agreements that were required 

to be filed in the first place), and it has consent to review them here.  Thus, there is absolutely no 

merit to Universal’s motion to compel.  It also goes without saying that its bizarre requests for 

costs, including attorneys’ fees, is likewise lacking in merit. 

In short, Qwest has objected to only two of Universal’s 28 data requests (nos. 20 and 21) 

for various reasons.  First and foremost, they are grossly overbroad and unduly burdensome.  

Universal has not tailored its requests to obtain the information it claims it needs to prove the 

point it evidently wishes to make.  Rather, it has engaged in a fishing expedition in the apparent 

hope of forcing Qwest to prepare a special study compilation list, after reviewing hundreds of 

state commission orders, in 14 states, over almost 10 years, in order to determine if there is 

anything in these orders that “possibl[y]” or “conceivabl[y]” may relate to the two contract 

provisions that Universal advocates.  (Motion, p. 6.)  Qwest, however, is not required to conduct 

Universal’s own legal research on these issues.  Finally, in a good faith attempt to avoid the time, 

effort and resources of this motion for the Commission and the parties, Qwest has offered to 

provide the non-public information that Universal has claimed justifies these two requests, but 

Universal has rejected Qwest’s offer.  It is against this backdrop that the Commission should 

evaluate Universal’s motion to compel. 
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ARGUMENT 

In its motion to compel, Universal requests that this Commission require Qwest to answer 

two data requests (nos. 20 and 21) that are not only irrelevant to the issues regarding the Oregon 

interconnection agreement that the Commission is arbitrating, but are also extremely burdensome 

to answer.  Indeed, the requests would require Qwest to prepare a special study, and they involve 

legal research of publicly-available information that Universal can conduct itself (and that it 

admits it is already conducting).  For the reasons that follow, the Commission should deny 

Universal’s motion to compel in its entirety. 

I. STANDARD OF REVIEW 
 

In its motion, Universal cites several cases relating to discovery standards, including 

Universal’s contention that “Qwest, as the party objecting to the discovery request, has the 

burden of showing why the request might not be relevant or reasonably calculated to lead to the 

discovery of relevant evidence.”  (Motion, p. 5.)  Qwest does not challenge Universal’s general 

statements of discovery standards.  However, Universal also cites a case (Seaward Yacht Sales, 

Ltd. v. Murray Chris-Craft Cruiser’s, Inc., 1998 U.S. Dist. LEXIS 5266 at *6 (D. Or. 1998)) for 

the proposition that “[t]he fact that [a discovery request] may be somewhat burdensome and 

expensive is not ordinarily a reason to deny discovery which is otherwise appropriate.”  

(Motion, p. 5 (emphasis added).)   

First, apart from the various qualifiers (which the Seaward court mentioned a request 

being only “somewhat” burdensome, such somewhat burdensome request is “not ordinarily” a 

reason to deny discovery, and that the request must be “otherwise appropriate”), the case must be 

viewed in its context.  The Seaward case, however, did not involve a special study.  In fact, the 

documents at issue there were “merely the remainder of documents, portions of which have 

already been produced, as well as documents which have already been identified in depositions.”  
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Seaward, 1998 U.S. Dist. LEXIS 5266 at *6.  That is not the issue here.  In this case, Qwest has 

responded to all but two data requests that Universal propounded, in only five business days no 

less, and has not sought to deny Universal the opportunity to obtain documents “which have 

already been produced” or “documents which have already been identified in depositions.”  

Instead, Qwest has merely challenged the overbreadth and undue burden of only the two 

Universal’s data requests at issue.   

Two Ninth Circuit cases are far more relevant to the issues raised in Universal’s motion.  

Both held that the party seeking discovery has the burden of demonstrating that the burdens of 

discovery would be minimal and that the benefits outweigh the potential burdens.  In Sorosky v. 

Burroughs Corp., 826 F.2d 794 (9th Cir. 1987), the plaintiff (a terminated employee) sought the 

production of documents relating to the defendant’s policies for discharging employees, the 

reasons it closed certain facilities, and other information.  The defendant produced documents 

related to the two facilities in which the plaintiff worked, but refused to provide “documents 

related to its other facilities worldwide” on the grounds that it would be irrelevant and 

unnecessarily burdensome.  The district court denied a motion to compel, which the Ninth 

Circuit upheld, stating:   

Sorosky’s lawsuit was focused on his employment, which occurred only at Santa Barbara 
and Pasadena.  Without a more specific showing that the burdens of production would be 
minimal and that the requested documents would lead to relevant evidence, we cannot 
say the district court abused its discretion . . . .”  826 F.2d at 805.  
 
The issue in Sorosky is similar to the issue here.  The issues before the Commission in 

this docket relate to an interconnection agreement between Universal and Qwest in Oregon.  Yet, 

in both of the requests at issue, Universal seeks information related to two particular contract 

provisions (of the hundreds typically found in section 252 interconnection agreements) in 
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literally thousands of interconnection agreements that Qwest has entered into, with hundreds of 

CLECs, throughout 14 states, and over the past almost 10 years.  

The second Ninth Circuit case, Nugget Hydroelectric v. Pacific Gas & Electric, 981 F.2d 

429 (9th Cir. 1992), reaffirmed the standard articulated in Sorosky.  The plaintiff had sought 

broad discovery regarding the defendant’s relationships with private power suppliers.  The Ninth 

Circuit upheld the magistrate judge’s refusal to order discovery, stating:  

The magistrate’s conclusion the Nugget’s request was unnecessarily burdensome and 
overly broad is based on Nugget’s failure to make a ‘specific showing that the burdens of 
production would be minimal and that the requested documents would lead to relevant 
evidence.’”  981 F.2d at 439, quoting Sorosky v. Burroughs Corp.  
 
These cases stand for the clear proposition that a party requesting broad discovery, as 

Universal is in this case with the two data requests at issue, must show that the burdens of 

production are minimal, and that such minimal burdens will lead to the discovery of relevant 

evidence.  As discussed hereafter, the overbreadth and undue burden of Universal’s two data 

requests here are extreme and its justifications fail to meet the foregoing standard.  Accordingly, 

as the moving party here, and having issued two overly broad, unduly burdensome and irrelevant 

(or marginally relevant) data requests, it is Universal that has a heavy burden of proof to prevail 

on its motion. 

II. THE INFORMATION THAT UNIVERSAL SEEKS IS NOT DISCOVERABLE   

A. The information sought is not relevant to the agreement at issue in Oregon  

Preliminarily, although relevance may be broadly construed, discovery of irrelevant 

information is not required.  Here, the information that Universal seeks is wholly irrelevant to the 

issues that the Commission must decide in arbitrating a new interconnection agreement between 

Qwest and Universal for the state of Oregon. 
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For example, how another state commission may have ruled on these issues or this 

language under different circumstances, or different state interconnection policies, requirements 

and precedent, or under potentially different prevailing law (especially during an ever-changing 

10-year time frame), or possibly under different procedural scenarios (e.g., interpretation of old 

or existing language versus arbitration of new language for a new agreement), is all irrelevant to 

the issues here.  The issues here pertain to the contract language that this Commission concludes 

is appropriate, based on current federal and state law, and sound public policy, for a new 

interconnection agreement.1  Again, even if the information were marginally relevant, which 

Qwest does not believe it is, such marginal relevance would need to be weighed in relation to the 

requests’ overbreadth and undue burden.2  This is especially so given that the requests would 

require Qwest to perform a special study audit, as Qwest discusses below, and that they seek 

public information about states other than Oregon.  When weighed against Universal’s rationale 

(“it is possible that Universal’s own research of public records in Oregon, and elsewhere, would 

not uncover all relevant agreements or orders” and “it is conceivable . . . that such agreement or 

                                                 
1 Universal seems to argue that because Qwest claims its positions are supported by state and federal law, 

any order (in another state) to pay reciprocal compensation or the RUF “would substantially undermine its claim,” 
and thus “there is no reason Qwest would agree [or be ordered] to accept financial responsibility [for ISP traffic 
reciprocal compensation or for ISP traffic RUF] under interconnection agreements with other CLECs.”  (Motion, 
pp. 5-6.)  However, the mere fact that Qwest advocates a position does not mean that it is required to perform a 
special study audit to compile a list of agreements and orders in other states where its position may not have 
prevailed.  In essence, Universal seeks Qwest to perform Universal’s own legal research for it, as Qwest describes in 
section II.C., infra.  Further, the fact that Qwest argues that its positions are supported by current federal and state 
law does not make the requests for information about contrary orders relevant. 

2 Manzo v. Daniel, 872 F.2d 429, 1989 WL 30456, at p. *2 (9th Cir. 1989) (“The requirement of Rule 
26(b)(1) that the material sought in discovery be ‘relevant’ should be firmly applied, and the district courts should 
not neglect their power to restrict discovery where justice requires [protection for] a party or person from 
annoyance, embarrassment, oppression, or undue burden or expense ...’ Rule 26(c).  With this authority at hand, 
judges should not hesitate to exercise appropriate control over the discovery process.”) (quoting Herbert v. Lando, 
441 U.S. 153, 177 (1979)); In re Multi-Piece Rim Products Liability Litigation, 653 F.2d 671, 679 (D.C. Cir. 1981) 
(“The trial court’s discretion extends to determining the relevance of discovery requests, assessing their 
oppressiveness, and weighing these factors in deciding whether discovery should be compelled.”) (citations 
omitted.). 
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order exists or could exist, but is not on file with the appropriate State PUC” [Motion, p. 6 

(emphasis added)]), Universal woefully fails to meet that burden. 

B. The requests are overbroad, unduly burdensome, and require a special study  

Further, as Qwest has advised Universal, the two data requests are overly broad and 

unduly burdensome, especially because the “lists” that Universal seeks would require a special 

study, which Qwest is not obligated to perform.  The requests are overly broad and unduly 

burdensome on their face because Universal seeks voluminous detailed information regarding 

state commission orders and interconnection agreements, in 14 states, and for almost 10 years, 

regarding two specific interconnection agreement provisions (of the hundreds of provisions that 

are typically in such agreements).3   

More importantly, Qwest does not possess the information that Universal seeks, and thus 

it would be required to perform a special study audit in order to compile the voluminous detailed 

list that Universal seeks.  It is well-settled in discovery practice before this Commission that a 

party is not required to prepare a special study for another party.4    

Finally, separate and apart from the fact that a special study would be required, and that 

the data requests seek publicly-available information (as discussed below), the information seeks 

overly broad and unduly burdensome information outside of Oregon, and in 13 other states, no 

less.  Qwest’s experience is that this Commission has been understandably reluctant to require a 

party to respond to overly broad discovery beyond information for Oregon. 

                                                 
3 As an ILEC with section 252 obligations under the Telecommunications Act of 1996, Qwest has entered 

into thousands of interconnection agreements in its 14-state region, and hundreds in Oregon.  Indeed, in Oregon 
today, Qwest is a party to 164 interconnection agreements. 

4 The Commission’s discovery guidelines provide:   

A party will not be required to develop information or prepare a study for another party, unless: (a) the 
capability to prepare the study is possessed uniquely by the party from whom discovery is sought (such as a 
run of a party’s computer program with different variables); (b) the discovery request is not unduly 
burdensome; and (c) the information sought has a high degree of relevance to the issues in the proceeding.  
(Emphasis added.)  
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For example, just recently in an interconnection arbitration between Level 3 and Qwest 

(docket ARB 665) like this one, Level 3 filed a motion to compel against Qwest regarding 

certain data requests, including five data requests in which Level 3 sought information on 

various subjects beyond Oregon, on a 14-state basis.  In each instance, Qwest had objected to the 

requests on grounds that they sought information outside of Oregon.  In ruling on the motion to 

compel, Administrative Law Judge Sam Petrillo ruled in each instance that Qwest was not 

obligated to respond with information related to states other than Oregon.  (See Exhibit A, 

Transcript of August 25, 2005 hearing in docket ARB 665, pp. 4-5 (ALJ Ruling denying Level 3 

motion to compel further responses to data requests nos. 6(e), 13, 17, and 19-20).)  The ALJ also 

required Level 3 to conduct its own research about publicly-available information.   (Id., p. 9 

(denying request no. 51) (“I find that Qwest’s response is sufficient because the FCC Rules are 

readily available for anyone to look at, including Level 3.”)5  

For all of these reasons, Qwest respectfully submits that the data requests at issue are 

overly broad and unduly burdensome, seek information outside of Oregon, and more 

importantly, would request Qwest to perform a special study.  Thus, the Commission should 

deny Universal’s motion to compel in its entirety. 

C. The data requests seek public information that is equally available to 
Universal and that would require Qwest to do Universal’s own legal research  

 
Further, the two data requests seek public information regarding state commission orders 

and interconnection agreements that is equally available to Universal.  Thus, this is publicly-

available information which Universal can obtain itself, and which it admits it is already in the 

process of obtaining.  (See e.g., Universal Motion, at p. 6 (production of the required list “would 

                                                 
5 See also Exhibit A, at p. 7, where Judge Petrillo denied Level 3’s motion with regard to request 45 on the 

ground that “the request is unduly burdensome because, as Qwest indicates, the information is not available in a 
central repository.”   
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in turn allow Universal to complete its research of public records to determine if or where such 

documents exist” (emphasis added)).)  The Commission should not require Qwest to provide 

publicly-available information which Universal itself can seek, and is in fact already seeking.6 

Further still, the two data requests seek Qwest to conduct Universal’s own legal research.  

That is, Universal and its counsel can easily conduct computerized legal research about state 

commission orders regarding the two contract provisions at issue.  This is especially so since 

such commission orders would undoubtedly use key words such as “reciprocal compensation,” 

“ISP traffic,” “relative use factor” and “RUF,” and Universal’s counsel is more than capable of 

conducting such computerized research if it really deems the information so important.  Again, 

Universal admits that it is already conducting its own legal research.  (See e.g., Motion, at p. 6.)7 

D. Qwest has offered to provide any otherwise non-public information  

Finally, as justification for allegedly needing the special study list that Universal seeks, 

Universal argues that it is unable to “complete its research” of publicly-available orders and 

                                                 
6 Universal argues that “Qwest’s objection based on its statement that the Requests seek information 

included in the public record, is not a valid, legal basis for objection.”  (Motion, p. 5.)  However, it cites no authority 
for that proposition.  

Later, Universal cites to State of Oregon v. Whitmire, 151 Or. App. 192, 195 (1997) for the proposition that 
“if information is contained in the public record, it would not be ‘difficult or time-consuming’ for Qwest to obtain 
the required information.”  (Motion, p. 6.)  However, that case simply does not apply here.  Specifically, Whitmire 
was a criminal case involving the court of appeal’s reversal of the circuit court’s dismissal of an indictment due to 
the prosecutor’s failure to submit a certified copy of the defendant’s previous conviction order (to prove he was a 
convicted felon) from the court that had convicted him (instead of from the Oregon Corrections Division).  The 
court merely held that since the defendant’s previous conviction was a matter of public record, the circuit court 
abused its discretion in dismissing the indictment because it was “not a difficult or time-consuming thing” to have 
allowed the prosecutor to obtain a certified copy of the conviction order from the convicting court.  That decision 
does not stand for the proposition that because the requested information is contained in the public record, Qwest is 
obligated to obtain the information that Universal seeks (and that Universal can obtain, and is obtaining, itself). 

7 Finally, Universal seems to imply that because Qwest cited to “several state PUC decisions that it claims 
support its legal arguments” (Motion, p. 4), Qwest is somehow obligated to conduct Universal’s own research about 
possibly contrary decisions.  Merely citing decisions from other state commissions does not open Qwest to an 
obligation to examine every agreement or order in fourteen states.  Moreover, Qwest did not cite any of the cases as 
binding on the Commission.  Each citation merely reported the particular state commission’s views of either the 
application of federal law or the underlying federal policy on ISP traffic.  Citing these decisions for their underlying 
logic does not open Qwest to the need to perform a full-scale review of thousands of ICAs in fourteen states for 
Universal’s benefit.  Finally, as a matter of fact, Qwest did not even cite any state commission decisions in Qwest 
cases on the reciprocal compensation issue, but relied strictly on an analysis of current federal and Oregon law. 
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agreements because Qwest did not file certain “interconnection” [wholesale] agreements with 

state commissions.  Universal cites to the so-called “unfiled agreements” in the docket UM 1168 

proceedings as its reasons.  (See Motion, pp. 5-6.) 

However, as Qwest has reminded Universal, Universal already possesses all of the 

agreements at issue in docket UM 1168 (the majority of which the Commission agreed were not 

“interconnection agreements” that were required to be filed under section 252).  This is so 

because Universal intervened in docket UM 1168, and thereafter requested the agreements, 

which Qwest produced.  (See Exhibit B, Qwest emails of 11/10/05, 11/11/05 and 11/14/05.) 

Moreover, in order to avoid the Commission having to address the motion to compel, and 

to avoid any claims that Universal could not use the agreements in docket UM 1168 because 

Qwest had produced them confidentially under a protective order in another matter, Qwest 

consented to Universal reviewing the agreements in this docket for the limited purpose of 

determining whether these otherwise non-public agreements contained any relevant information 

regarding the two contract provisions at issue.  (Exhibit B, Qwest email of 11/10/05.)  These 

agreements essentially would be the “missing” non-public information that Universal evidently 

claims it needs before it can “complete its research” of state commission orders and 

interconnection agreements.  Universal, however, has rejected this offer.  

III. The request for sanctions is completely without merit and is extraordinary  

Finally, in an example of incredible overreaching, simply because the parties have a 

discovery dispute about only two of 28 data requests (which two data requests are extremely 

objectionable for the reasons set forth above), Universal seeks sanctions, including attorneys’ 

fees.  Universal apparently does so because Qwest did not perform a special study audit and 

compile the lists that Universal seeks.  The request for sanctions is utterly without merit. 
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First, the two data requests are extremely objectionable for the reasons set forth above.  

Qwest will not repeat its substantive arguments, other than to say that the motion to compel is 

without merit, let alone a request for sanctions. 

Second, even if the Commission were to grant any part of the motion, it would not mean 

that sanctions would be appropriate.  Otherwise, the Commission would be awarding sanctions 

every time a party lost on a motion to compel, and this would have the unwanted effect of 

encouraging requests for sanctions and procedural gamesmanship, which fortunately has not 

been a problem in discovery disputes before this Commission to date.  Sanctions are only 

appropriate for the most egregious failures to respond to or abide by discovery obligations, and 

not simply because one party believed it was forced to request the Commission’s intervention by 

filing a motion to compel. 

Third, Qwest has made numerous good faith attempts to resolve the issues, and thus spare 

the Commission, the ALJ, and the parties themselves, from having to expend the time, effort and 

resources to address and decide the motion.  (See Exhibit B.)  Universal has rejected all of 

Qwest’s good faith efforts, however.  (Id.) 

Finally, Qwest is not aware of the Commission ever awarding sanctions in a discovery 

dispute.  Indeed, Qwest cannot recall the last time a party even requested sanctions in a motion to 

compel.  Qwest respectfully submits that it would be extraordinary for the Commission to award 

sanctions, and especially attorneys’ fees, merely because the parties had legitimate disputes 

about two unduly burdensome data requests. 

Accordingly, Universal’s request for sanctions is extraordinary, against sound 

Commission policy and practice, and utterly without merit, and this is so even if the Commission 

were to grant any part of Universal’s motion.  Qwest respectfully submits the Commission 

should deny the request for sanctions. 
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CONCLUSION 

For the reasons above, petitioner Qwest requests that the Commission deny Universal’s 

motion to compel discovery in its entirety, including its extraordinary request for sanctions. 

DATED this 23rd day of November, 2005. 
            Respectfully submitted, 
 

QWEST CORPORATION 

  
By:  ___________________________ 
Alex M. Duarte (OSB No. 02045) 
Qwest  
421 SW Oak Street, Suite 810 
Portland, OR 97204 
503-242-5623 
503-242-8589 (facsimile) 
Alex.Duarte@qwest.com 
 
Ted D. Smith 
Stoel Rives LLP 
201 South Main Street, Suite 1100 
Salt Lake City, UT 84111 
801-578-6961 
801-578-6999 (facsimile) 
tsmith@stoel.com 
 
Attorneys for Qwest Corporation  
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Cole Raywid & Braverman LLP 
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