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I.  IDENTIFICATION OF WITNESS 1 

 2 

Q. PLEASE STATE YOUR NAME, BUSINESS ADDRESS AND POSITION 3 

WITH THE QWEST CORPORATION. 4 

A. My name is Robert H. Brigham.  My business address is 1801 California Street, 5 

Denver, Colorado, and I am currently employed as a Staff Director in the Public 6 

Policy department.  I am testifying on behalf of Qwest Corporation (“Qwest”). 7 

 8 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND 9 

EMPLOYMENT EXPERIENCE. 10 

A. In 1983, I received a Master of Business Administration (MBA) degree from the 11 

University of Colorado in Denver, Colorado.  My area of emphasis was financial 12 

analysis.  I received a Bachelor of Arts degree in 1974 from Stetson University. 13 

 14 

 I began my employment with Qwest (formerly Mountain Bell and U S WEST) in 15 

1976.  Between 1976 and 1980, I held various positions in the Mountain Bell 16 

Commercial (marketing) department.  In 1980, I accepted the position of Analyst in 17 

the Cost, Rates and Regulatory Matters department, working primarily on the 18 

development of embedded cost data.  In June 1987, I accepted the position of 19 

Manager in the U S WEST Service Cost organization, with responsibility for 20 

economic analysis and the development of incremental costing methodologies.  In 21 

September 1992, I accepted the position of Director- Product Cost Specialist, and 22 

assumed responsibility for developing and supporting U S WEST cost studies in 23 

formal regulatory proceedings, and representing U S WEST in costing and pricing 24 

workshops sponsored by various regulatory commissions in the U S WEST region.  25 

Between May 1994 and June 1997, I served as Director- Product and Market Issues.  26 
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In that position, I managed competitive and local interconnection issues for 1 

U S WEST and supported U S WEST’s interconnection negotiation and arbitration 2 

efforts.  In June, 1997, I rejoined the U S WEST cost organization as Director- 3 

Service Costs, where I was responsible for managing cost issues, developing cost 4 

methods and representing Qwest in proceedings before regulatory commissions.  5 

I held this position until April 2004, when I assumed my present responsibilities.  In 6 

my current role, I represent Qwest on issues concerning pricing, competition and 7 

regulatory issues. 8 

 9 

Q. HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY BEFORE THE 10 

OREGON COMMISSION? 11 

A. Yes.  I have submitted testimony before this Commission on several occasions.  In 12 

1995 I presented pricing testimony in docket UM 351; in 1997 I presented cost 13 

testimony in docket UT 138; in 1998 I presented testimony in docket UM 773; and 14 

in 1999 I presented cost testimony in docket UT 125.  In addition, I have 15 

participated in many workshops involving cost issues (most recently in 2003), and 16 

was U S WEST’s primary representative in the “building block” cost workshops 17 

conducted in docket UM 351.   18 

 19 

Q. HAVE YOU TESTIFIED BEFORE OTHER STATE REGULATORY 20 

COMMISSIONS? 21 

A. Yes.  I have presented testimony before commissions in Arizona, Colorado, Iowa, 22 

Minnesota, Montana, Nebraska, New Mexico, North Dakota, South Dakota, Utah 23 

and Wyoming.  24 
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II.  PURPOSE, BACKGROUND AND SCOPE 1 

A.  Purpose of Testimony 2 

 3 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY?  4 

A. On June 21, 2004, Qwest filed its “Petition to Exempt from Regulation Qwest’s 5 

Switched Business Services” with the Commission, pursuant to Oregon Revised 6 

Statute (“ORS”) 759.030(2) through (4) and Oregon Administrative Rule (“OAR”) 7 

860-032-0025.  The purpose of my testimony is to demonstrate, in support of this 8 

petition, that the statutory criteria established in ORS 759.030 have been met.   9 

 10 

First, I will demonstrate, per ORS 759.030(4)(a), that “services are available from 11 

alternative providers in the relevant market” for switched business services 12 

customers throughout Oregon.  Second, I will demonstrate, per ORS 759.030(4)(b), 13 

that “the services of alternative providers (offering switched business services) are 14 

functionally equivalent or substitutable (for Qwest services) at comparable rates, 15 

terms and conditions.”  Third, I will demonstrate, per ORS 759.030(4)(c), that there 16 

are no “economic (and) regulatory barriers to entry” in the business switched 17 

services market in Oregon.   18 

 19 

My testimony describes both the intramodal and intermodal competitive options 20 

available to business customers in Oregon, and demonstrates that there are 21 

numerous alternative providers competing with Qwest in the business switched 22 

services market.  These providers are offering services that are “functionally 23 

equivalent or substitutable (for Qwest services) at comparable rates.”  For a service 24 

to be “functionally equivalent or substitutable,” it need not be identical to a Qwest 25 
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service.  Rather, the key question is whether the competitive service represents a 1 

good enough substitute that it has the effect of constraining Qwest’s ability to raise 2 

prices for its services. 3 

 4 

Q. HOW IS YOUR TESTIMONY ORGANIZED? 5 

A. Section II-B of my testimony describes how I have utilized the Staff’s Survey 6 

Results Report issued on July 27, 2005, and Section II-C describes the statutory and 7 

rule-related criteria that must be met before a service may deregulated in Oregon.  8 

Section III of my testimony summarizes Qwest’s petition, and describes the 9 

services that it seeks to deregulate in this proceeding.  Section IV demonstrates that 10 

the conditions outlined in ORS 759.030(4)(a) have been met; Section V 11 

demonstrates that the conditions outlined in ORS 759.030(4)(b) have been met; and 12 

Section VI demonstrates that the conditions outlined in ORS 759.030(4)(c) have 13 

been met.  Section VII provides a description of some of the major Competitive 14 

Local Exchange Carriers (“CLECs”) that are competing with Qwest in Oregon, and 15 

Section VIII demonstrates that wireless and VoIP-based services provide switched 16 

business customers with real competitive options to Qwest switched business 17 

services.  Section IX discusses some additional considerations, and Section X 18 

provides a summary of how switched business services are regulated in other Qwest 19 

states. 20 

 21 

B.  The Commission Competitive Survey Results 22 

 23 

Q. DOES YOUR ANALYSIS OF COMPETITION IN OREGON CONSIDER 24 

THE RESULTS OF THE COMMISSION’S SURVEY OF COMPETITION? 25 
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A. Yes.  My testimony considers the UX 29 Survey Results as reported by the 1 

Commission Staff in its July 27, 2005 memorandum.  However, the survey data is 2 

incomplete and therefore its usefulness is limited.  The Survey Results do not serve 3 

as the cornerstone for the competitive analysis contained in my testimony.   4 

 5 

Q. WHAT ARE THE LIMITATIONS OF THE STAFF’S SURVEY RESULTS 6 

REPORT? 7 

A. While the survey represents a very positive effort to obtain competitive information 8 

from CLECs, the Survey Results as contained in Staff’s July 27th report do not 9 

provide a complete picture of the level of competition in the Oregon business 10 

switched services market.  First, since several CLECs apparently did not respond to 11 

the survey, the reported CLEC line counts contained in Attachments 2 and 3 of the 12 

Survey Results Report are, in aggregate, understated.  Second, in order to protect 13 

the identity of CLECs, the report redacts all CLEC line data for rate centers and/or 14 

services that have less than four participating CLECs.  Thus, there are no line 15 

quantities reported in Attachments 2 and 3 for various services in various rate 16 

centers, a problem that is more acute in the more rural wire centers that often have 17 

fewer than four reporting CLECs.  Third, the Survey Results Report does not 18 

contain any of the pricing information requested of CLECs. 19 

 20 

Q. DO YOU HAVE AN IDEA AS TO HOW MANY CLECs THAT ARE 21 

ACTIVE IN OREGON DID NOT RESPOND TO THE SURVEY? 22 

A. Yes.  The Survey identifies [Confidential- XX] CLECs that reported access lines in 23 

Oregon as of February, 2005.1  As described below, Qwest’s competitive data 24 

indicates that as of May, 2005, there are at least 50 CLECs offering competitive 25 

                                                 
1  UX 29 Survey Results Staff Report, July 27, 2005, Attachment 3, p. 1.  
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switched services to business customers in Oregon, and Qwest knows, based on its 1 

wholesale billing records, that 48 of these CLECs are purchasing wholesale services 2 

(i.e. unbundled network elements, resale and Qwest Platform Plus) from Qwest to 3 

serve these customers.  Thus, [Confidential- xxxxxxxxxxxxxx] of the CLECs 4 

serving business retail customers in Oregon are not included in the Survey Results.2   5 

 6 

Q. DO THE SURVEY RESULTS UNDERSTATE CLEC ACCESS LINES IN 7 

OREGON? 8 

A. Yes.  Attachment 3 of the Survey Results Report identifies [Confidential- 9 

XXXXXX] aggregate CLEC retail switched business lines in Qwest’s Oregon 10 

territory as of February 28, 2005, [Confidential- XXXXX] of which are fully self-11 

provisioned.  Qwest wholesale billing records show that as of May 31, 2005, 12 

CLECs were purchasing [Confidential- XXXXX] wholesale business switched lines 13 

(i.e. unbundled network elements, resale, unbundled network element-platform, and 14 

Qwest Platform Plus) from Qwest.  Thus, the Survey’s reported CLEC switched 15 

business line total of [Confidential- XXXXX], which includes fully self-provisioned 16 

lines, is less than the [Confidential- XXXXX] wholesale lines CLECs purchased 17 

from Qwest, which does not include lines that are fully self-provisioned by CLECs.  18 

 19 

 There are [Confidential- XXXXX] fully self-provisioned CLEC retail switched 20 

business lines per the survey, and there are [Confidential-XXXXXX] wholesale lines 21 

that CLECs are purchasing from Qwest.  Therefore, there are at least [Confidential- 22 

                                                 
2  While the number of CLECs may have fluctuated somewhat between February and May, 2005, any 

changes over this time period cannot account for the wide disparity in the number of CLECs. 
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XXXXXX] CLEC switched business services lines in Oregon.3  This, of course, well 1 

surpasses the [Confidential- XXXXXX] CLEC lines reported in the Survey Results.   2 

 3 

 It is clear that the Survey Results, as provided in the Staff Report, understate the 4 

overall level of switched business services competition in Oregon.  The level of 5 

understatement varies by rate center and by service. 6 

 7 

Q. HOW SHOULD THE SURVEY RESULTS BE USED IN THIS 8 

PROCEEDING? 9 

A. While the Survey Results Report does contain useful information, the data must be 10 

used with caution, given that the report understates CLEC access lines.  For 11 

example, the CLEC market shares calculated in Attachments 2 and 3 are 12 

understated, since they are based on an accurate count of Qwest lines and an 13 

understated count of CLEC lines.  Because of these understatements, the Survey 14 

Results Report should not be used by itself to determine the level of existing 15 

competition for business services in Oregon rate centers.   16 

 17 

 Later in my testimony, I will provide an analysis of Oregon competition that relies 18 

on Qwest data to determine the number of CLEC business switched lines that 19 

utilize Qwest facilities (i.e. unbundled loops, unbundled network element platform, 20 

resale and Qwest Platform Plus).  This data is more accurate than the Survey data 21 

because it is based on wholesale billing records, and includes all CLECs.  However, 22 

since Qwest records do not contain a count of CLEC lines that are fully self-23 

provisioned, my analysis will utilize the counts of fully self-provisioned lines from 24 

                                                 
3  The [Confidential- XXXXXX] wholesale lines provided by Qwest are as of May, 2005, while the 

[Confidential- XXXXX] lines self-provisioned by CLECs are as of February, 2005.  While there would 
be some variation in line counts between the three months, the difference would not be substantial. 
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the Survey Results Report.  While this data may be understated due to the fact that 1 

several CLECs did not respond to the survey, it represents the best data available.   2 

 3 

Q. WILL YOU UPDATE YOUR TESTIMONY IF MORE COMPREHENSIVE 4 

AND COMPLETE SURVEY DATA IS RECEIVED BY QWEST? 5 

A. Yes.  Qwest is seeking to obtain the redacted data in the survey under the protective 6 

order in this proceeding, in order to perform a more comprehensive review of the 7 

Survey data.  Qwest also understands that additional CLECs may ultimately 8 

respond to the Survey.  If more complete Survey data is ultimately provided to 9 

Qwest, I will update my testimony to reflect the updated data.  10 

 11 

C.  Applicable Legal and Regulatory Standards 12 

 13 

Q. PLEASE REVIEW THE STATUTORY STANDARDS THAT APPLY IN 14 

THIS PROCEEDING. 15 

A. ORS 759.030(2) provides that the Commission, upon receiving a petition and 16 

following notice and investigation, may exempt from regulation 17 

telecommunications services for which the Commission finds that (1) “price or 18 

service competition exists,” or that (2) “such services can be demonstrated by the 19 

petitioner or the commission to be subject to competition,” or that (3) “the public 20 

interest no longer requires full regulation thereof.”  It should be noted that this 21 

provision does not require that all of these criteria be met, but allows the 22 

Commission to deregulate a service if any are met. 23 

 24 
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 ORS 759.030(3)(a) requires that, upon petition by any telecommunications utility, 1 

and after notice and hearing, the Commission shall exempt a telecommunications 2 

service from regulation if price and service competition exist. 3 
 4 

 ORS 759.030(4) provides that prior to exempting a service from regulation under 5 

ORS 759.030 (2) and (3), as described above, the Commission shall consider: 6 
 7 

(a) The extent to which services are available from alternative providers in 8 
the relevant market. 9 

 10 
(b) The extent to which the services of alternative providers are functionally 11 

equivalent or substitutable at comparable rates, terms and conditions. 12 
 13 
(c) Existing economic or regulatory barriers to entry. 14 
 15 
(d) Any other factors deemed relevant by the commission. 16 

 17 

Q. PLEASE REVIEW THE ADMINISTRATIVE RULES THAT APPLY IN 18 

THIS PROCEEDING. 19 

A. OAR 860-032-025(1) restates the requirements in ORS 759.030(3)(a), OAR 860-20 

032-0025(2) restates the requirements of ORS 759.030(2), and OAR 860-032-21 

025(3) restates the requirements of ORS 759.030(4). 22 

 23 

III.  QWEST’S PETITION 24 

A.  Basis for Filing 25 

 26 

Q. ON WHAT BASIS IS QWEST MAKING ITS REQUEST FOR THE 27 

COMMISSION TO EXEMPT SWITCHED BUSINESS SERVICES FROM 28 

REGULATION?  29 
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A. Qwest’s petition, filed on June 21, 2004 requests that the Commission exempt all of 1 

Qwest’s retail switched business services in its Oregon service territory from 2 

regulation pursuant to ORS 759.030 and OAR 860-032-0025.  The Commission 3 

subsequently suspended the filing and initiated a further investigation.  As 4 

described above, ORS 759.030(4) delineates the criteria the Commission must 5 

consider when determining whether sufficient competition exists and/or whether the 6 

public interest no longer requires regulation.  My testimony expands on the 7 

information provided in Qwest’s petition, and demonstrates that these criteria have 8 

been met for each of the retail switched business services identified below and in 9 

Exhibit Qwest/2. 10 

 11 

B.  Description of Qwest’s Request  12 

 13 

Q. WHAT SPECIFIC FREEDOMS IS QWEST REQUESTING IN ITS 14 

DEREGULATION PETITION? 15 

A. Qwest is seeking to exempt from regulation all rates, terms and conditions 16 

associated with its retail switched business services in Oregon.  Currently, Qwest is 17 

required to file tariffs and price lists for its retail business services in the state, while 18 

its unregulated competitors are not required to do so.  If Qwest’s petition is granted, 19 

Qwest will no longer be required to file tariffs and price lists for these services, and 20 

it will achieve parity with its competitors in this regard.  Deregulation of Qwest’s 21 

retail business services will also remove these services from the current form of 22 

regulation under ORS 759.410 and 759.425, and will allow the competitive market 23 

to determine service pricing and terms.   24 

 25 
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Q. WOULD DEREGULATION OF THESE RETAIL SERVICES RELIEVE 1 

QWEST OF ANY WHOLESALE OBLIGATIONS? 2 

A. No.  The approval of Qwest’s application will have no impact on Qwest’s 3 

wholesale service obligations, such as the provision of unbundled network elements 4 

(“UNEs”) and the provision of retail services at a wholesale discount.  Qwest would 5 

still be required to conform with all federal regulatory requirements, such as those 6 

defined in Section 271 and Sections 251/252.   7 

 8 

Q. IF QWEST’S PETITION WERE TO BE GRANTED, WOULD LEGAL 9 

CONSTRAINTS REGARDING FAIR COMPETITION AND SERVICE 10 

QUALITY REMAIN IN PLACE?  11 

A. Yes.  All existing legal constraints concerning fair competition, such as protections 12 

from predatory pricing, will remain in effect for the services identified in Qwest’s 13 

petition.  In addition, rules applicable to the quality of retail services provided by 14 

Qwest and CLECs will remain in place. 15 

 16 

Q. IF A SERVICE IN QWEST’S PETITION UTILIZES ELEMENTS FROM 17 

ANOTHER SERVICE THAT ARE NOT IDENTIFIED IN QWEST’S 18 

PETITION, DOES QWEST MAINTAIN THAT THE ENTIRE SERVICE 19 

ARRANGEMENT SHOULD BE DEREGULATED? 20 

A. No.  For example, Asynchronous Transfer Mode (“ATM”) service, described  in 21 

section 107 of Qwest’s Advanced Communications Services tariff, specifies that 22 

“Private Line transport mileage and/or a Central Office Connecting Channel 23 

(“COCC”) may be required”4 in addition to ATM service elements, in order to 24 

connect the Qwest serving wire center with the wire center of another ATM 25 

                                                 
4  P.U.C. Oregon No. 27, Advanced Communications Services, section 107, p. 3. 
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provider.  In this example, Qwest’s petition seeks relief only for the rate elements 1 

identified in the ATM tariff; no regulatory change is sought for the Private Line 2 

service elements cross-referenced in the ATM tariff. 3 

 4 

 Similarly, Frame Relay Service (“FRS”), which provides for high speed access to 5 

and among Local Area Networks (“LANs”) via dynamic allocation of bandwidth, 6 

cross-references Private Line tariffs for certain applications.  The ATM tariff states: 7 

“when a stand-alone access link is ordered, transport mileage may apply, at rates set 8 

forth in Section 5 of the Private Line Transport Services Tariff.”5  In this instance, 9 

Qwest seeks no change in the prevailing regulation for transport mileage service, 10 

and limits its request for relief solely to the FRS service elements contained in the 11 

FRS tariff. 12 

 13 

Q. IF QWEST’S PETITION IS GRANTED, WILL QWEST HAVE THE 14 

LATITUDE TO UNILATERALLY ABANDON CERTAIN BUSINESS 15 

SERVICE MARKETS? 16 

A. No.  The Commission currently requires any provider of business retail services, 17 

including Qwest and CLECs, to notify the Commission in writing of any plans to 18 

discontinue services in Oregon (this applies to regulated and deregulated services).  19 

Although Qwest has no current plans to discontinue any service, Qwest will 20 

continue to abide by the Commission’s notification requirements should it 21 

determine that discontinuance of a particular service is warranted. 22 

 23 

Q. IF THE COMMISSION GRANTS QWEST’S PETITION, HOW WILL THIS 24 

BENEFIT OREGON BUSINESS CUSTOMERS? 25 

                                                 
5  P.U.C. Oregon No. 27, Advanced Communications Services, section 5, p. 9. 
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A. If the Commission grants Qwest’s petition, it would place Qwest on a more equal 1 

footing with its many competitors in the switched business services market, 2 

allowing Qwest to compete more effectively.  Oregon businesses benefit if there is 3 

a competitive market with a level playing field, where all carriers can respond to 4 

market demands quickly, efficiently and creatively with no more regulation than is 5 

necessary.   6 

 7 

 If Qwest’s request is granted, reduced regulation would provide Qwest with the 8 

ability to offer business switched services with no regulatory filing, review and 9 

approval, which saves time and resources and allows Qwest to react quickly to the 10 

market—as its many competitors can.  Granting of the Qwest petition would also 11 

remove the requirements associated with the filing of “special contracts” which 12 

vary from standard pricing, allowing Qwest to more quickly respond to a 13 

customer’s unique needs.  In addition, Qwest would be able to implement 14 

promotions and special offers—a key marketing tool in a competitive market—15 

without regulatory filings. 16 

 17 

C.  Retail Switched Business Services in Qwest’s Petition 18 

 19 

Q. PLEASE DESCRIBE THE BUSINESS SERVICES QWEST IS SEEKING TO 20 

DEREGULATE IN ITS PETITION.  21 

A. The switched business services for which Qwest requests exemption from 22 

regulation fall into three primary categories: 23 

 24 
• Services that provide access to the network, such as flat-rated and 25 

measured lines, private branch exchange (PBX) trunks and Centrex 26 
services, including feature packages.   27 

 28 
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• Discretionary business features, which are software enhancements 1 
available as access line or trunk options.   2 

 3 
• Frame Relay and Asynchronous Transfer Mode (ATM) services (packet 4 

switch-based services found in Qwest’s Advanced Communications 5 
Services Tariff).   6 

 7 

 A comprehensive list of all the retail switched business services included in 8 

Qwest’s petition is shown on Exhibit Qwest/2. 9 

 10 

Q. WHICH OREGON TARIFFS OR PRICE LISTS CONTAIN THE SERVICES 11 

FOR WHICH QWEST SEEKS RELIEF? 12 

A. The retail business switched services for which Qwest seeks relief are included in 13 

the following tariffs and price lists: 14 

 15 
• Qwest Exchange and Network Services Tariff, PUC Oregon No. 29, 16 

sections 5, 7, 9, 10, 14, 15, 105, 107,  109 and 115,  17 
 18 

• Qwest Exchange and Network Services Price List, sections 5 and 105, and  19 
 20 

• Qwest Advanced Communications Services Tariff, PUC Oregon No. 27, 21 
sections 5 and 107.   22 

 23 

 These tariffs and price lists are all currently on file with the Commission.  Copies of 24 

the relevant portions of the tariffs and price lists, as well as an index of the sections 25 

for these services, were attached as Exhibit B to Qwest’s petition.6 26 

 27 

                                                 
6  Due to the large number of pages of tariffs and price lists attached as Exhibit B to Qwest’s petition, 

and the fact that these pages are all publicly available, they are not attached to my testimony but are 
incorporated by reference. 
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IV.   AVAILABILITY OF COMPARABLE SERVICES FROM ALTERNATIVE 1 

PROVIDERS IN THE RELEVANT MARKET 2 

A.  The Relevant Market 3 

 4 

Q. WHAT IS THE RELEVANT MARKET TO BE CONSIDERED BY THE 5 

COMMISSION IN THIS APPLICATION?  6 

A. In this proceeding, the Commission should define the relevant geographic market 7 

for retail business services to include all Oregon wire centers that Qwest serves.   8 

 9 

Q. WHY SHOULD THE RELEVANT MARKET INCLUDE ALL OF QWEST’S 10 

OREGON WIRE CENTERS? 11 

A. As I will describe below, Qwest is now experiencing a high level of competition for 12 

its retail switched business services throughout its Oregon service territory.  13 

Business service competition is not limited to large metropolitan areas such as 14 

Portland, but extends also to the smaller Oregon communities that Qwest serves.  In 15 

fact, business customers are currently purchasing competitive local exchange 16 

services in all of Qwest’s Oregon wire centers.   17 

 18 

 In addition, Qwest’s competitors are marketing business services to customers 19 

throughout the state, indicating that they view the relevant market to be the entire 20 

state.  For example, AT&T, MCI and McLeod market business services to 21 

customers in all of Qwest’s Oregon wire centers, for the most part offering the 22 

same rates in different wire centers.  Not only are CLECs marketing business 23 

services throughout the state, but many competitors are also currently serving 24 

business customers in a high percentage of Qwest’s wire centers: 25 
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 1 
• AT&T is serving business customers in [Confidential- XX] of Qwest’s 77 2 

Oregon wire centers. 3 
 4 

• Oregon Telecom is serving business customers in [Confidential- XX] of 5 
Qwest’s 77 Oregon wire centers. 6 

 7 
• Eschelon is serving business customers in [Confidential- XX] of Qwest’s 8 

77 Oregon wire centers. 9 
 10 

• McLeod is serving business customers in [Confidential- XX] of Qwest’s 11 
77 Oregon wire centers. 12 

 13 
• Unicom is serving business customers in [Confidential- XX] of Qwest’s 14 

77 Oregon wire centers. 15 
 16 

• Ernest Communications is serving business customers in [Confidential- 17 
XX] of Qwest’s 77 Oregon wire centers. 18 

 19 
• MCI is serving business customers in [Confidential- XX] of Qwest’s 77 20 

Oregon wire centers. 21 
 22 

 These competitors are marketing business services and serving business customers 23 

throughout Qwest’s Oregon serving territory.  Therefore, the relevant market for 24 

switched business services should be defined to include all of Qwest’s Oregon wire 25 

centers, and should not be defined by smaller geographical areas.   26 

 27 

Q. SHOULD THE COMMISSION CONSIDER EACH RETAIL BUSINESS 28 

SWITCHED SERVICE AS A SEPARATE MARKET? 29 

A. No.  CLECs in Oregon typically offer a substantial range of exchange access 30 

services (such as flat business lines, PBX trunks, etc.), as well as associated features 31 

that business customers demand (such as call forwarding, voice messaging, etc).  It 32 

is also common for CLECs to offer service packages including access lines, 33 

features, and in some instances long distance calling, at attractive rates that 34 

incorporate volume discounts based on the combined services purchased.  Thus, the 35 
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market for all of these services must be considered as a whole.  It would not be 1 

appropriate to consider, for example, flat business service, analog PBX Trunks, 2 

analog Centrex services, ISDN Basic Rate service, ISDN Primary Rate service and 3 

features as separate and distinct markets.   4 

 5 

Q. DO BUSINESS CUSTOMERS OFTEN SUBSTITUTE ONE BUSINESS 6 

SERVICE FOR ANOTHER? 7 

A. Yes.  Business products overlap, and customers can often meet their overall needs by 8 

substituting one service for another.  For example, a medium-sized business with a 9 

need for several access lines may purchase analog PBX trunks, digital PBX trunks, 10 

Centrex, ISDN PRI or basic business lines to meet its needs.  While these services 11 

are not identical from a technology standpoint, customers will substitute these 12 

products for one another based on the relative price and the perceived level of 13 

benefits they will receive.  It would make no sense to consider these services to be in 14 

different markets when customers can and do substitute these products for each other.  15 

 16 

B.  Overview of Competition in Oregon 17 

 18 

Q. PLEASE DESCRIBE THE NATURE OF BUSINESS LOCAL EXCHANGE 19 

COMPETITION IN OREGON. 20 

A. Competition in the local exchange telephone market has increased dramatically in 21 

Oregon over the past few years, and it is clear that nearly all Oregon business 22 

customers have competitive alternatives to Qwest’s retail business services.  First, 23 

business local exchange competition arises from “intramodal” competitors, including 24 

Competitive Local Exchange Carriers (“CLECs”).  These “wireline” providers serve 25 

customers by building their own facilities, or by purchasing wholesale services from 26 
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Qwest, including Unbundled Network Elements (“UNEs”), Qwest Platform Plus 1 

(“QPP”), and retail services at a wholesale discount (i.e., resale).   2 

 3 

 Second, business local exchange competition arises from “intermodal” competitors, 4 

including cable, wireless and Voice over Internet Protocol (“VoIP”) providers.  5 

While cable providers typically focus on residential customers, these providers do 6 

offer local exchange service to business customers.7  Wireless and Voice over 7 

Internet Protocol (“VoIP”) providers offer local exchange services that business 8 

customers may purchase as a substitute for traditional “wireline” basic local 9 

exchange service.  The Commission should consider wireless and VoIP-based 10 

technologies as it evaluates “the extent to which services are available from 11 

alternative providers in the relevant market.” 12 

 13 

Q. HOW MANY ALTERNATIVE “WIRELINE” PROVIDERS ARE 14 

ACTIVELY OFFERING COMPETITIVE BUSINESS LOCAL EXCHANGE 15 

SERVICES IN OREGON? 16 

A. As shown in Confidential Exhibit Qwest/3, Qwest has identified at least 50 “active” 17 

CLECs in Oregon.8  These CLECs are currently purchasing wholesale services 18 

(UNE Loops, Qwest Platform Plus™ (“QPP”), resale) or are offering local 19 

exchange services over their own facilities.  These CLECs are all listed in the 20 

Commission’s website as being certified to provide local exchange service in 21 

Oregon, and include national players such as AT&T and MCI, along with regional 22 

CLECs that focus almost exclusively on the business market, such as Eschelon, 23 

Integra and Oregon Telecom.  These carriers all offer retail switched business 24 
                                                 
7  As I describe below, cable providers such as Comcast are now deploying VoIP-based technology to 

provide local exchange service in Oregon. 
8  As I noted earlier, 48 of these CLECs are purchasing wholesale services (UNE Loops, Qwest Platform 

Plus™ (“QPP”), resale) from Qwest. 
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services that are competitive with Qwest’s business services in Oregon.  In Section 1 

VIII, I will provide a description of several of these competitors. 2 

 3 

 In its report on “The Status of Competition and Regulation in the 4 

Telecommunications Industry” in Oregon, this Commission noted that “[f]rom 5 

December 2002 through December 2003, the number of competitive carriers 6 

operating in Oregon went from 101 carriers to 118 carriers.  Forty-nine of those 7 

companies offered switched (dial tone) service.”9 8 
 9 

Q. HAS QWEST NEGOTIATED NUMEROUS INTERCONNECTION 10 

AGREEMENTS IN OREGON?  11 

A. Yes.  Interconnection agreements are the contracts established between local 12 

incumbent carriers and CLECs, as mandated by the 1996 Telecommunications Act.  13 

Qwest currently has 162 active interconnection agreements with CLECs in 14 

Oregon,10 and nearly all of these agreements cover the entire state. 15 

 16 

Q. HOW HAS COMPETITION IMPACTED THE LOCAL EXCHANGE 17 

MARKET IN OREGON? 18 

A. According to the FCC’s latest study on telephone competition, which analyzes the 19 

ILECs and CLECs operating in Oregon, the level of local exchange competition 20 

using traditional technology (i.e., not including VoIP or wireless, but including 21 

cable) has grown significantly in the state.  In the four-year period from December 22 

2000 to December 2004, reported CLEC end user switched access lines11 in Oregon 23 
                                                 
9  See The Status of Competition and Regulation in the Telecommunications Industry, Oregon Public 

Utility Commission, January, 2005, Executive Summary, p. 1. 
10  This includes 117 wireline agreements, 21 wireless agreements and 24 resale agreements. 
11  It is important to note that the FCC numbers are conservative, because the FCC does not require 

reporting for carriers with fewer than 10,000 lines in Oregon.  There are numerous CLECs in Oregon 
with fewer than 10,000 lines.   
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have increased from 99,326 to 317,675—an increase of more than 200%.12  Over 1 

the same time period, the switched access lines served by Qwest and other ILECs in 2 

Oregon has declined from 2,109,510 to 1,697,357—a decrease of almost 20%.13  3 

The FCC data shows that the CLEC local exchange market share (based on 4 

wirelines) has grown steadily, from 4% in June 2000 to 16% in June 2004.14  While 5 

it includes both residence and business lines, the FCC data demonstrates that there 6 

has been a dramatic increase in the level of competition in Oregon over the past 7 

four years.  8 

 9 

 As CLEC market share has grown, and customers have availed themselves of 10 

competitive alternatives, Qwest has experienced a significant decline in access 11 

lines.  During the time period from December 2000 to December 2004—the same 12 

time frame evaluated using the FCC data described above—Qwest access lines in 13 

Oregon declined from 1,384,224 to 1,057,249, a decline of more than 23%.  Qwest 14 

business lines declined from 396,911 to 251,818 over the same time period, a 15 

decrease of more than 36%.  There is no doubt that the competitive landscape has 16 

changed dramatically over the past few years, and that competition in the Oregon 17 

retail market—and especially in the business market—is robust. 18 

 19 

Q. WHILE QWEST HAS BEEN LOSING LOCAL EXCHANGE ACCESS 20 

LINES, WHAT HAS OCCURRED IN THE WIRELESS MARKET? 21 

A. According to the FCC, the number of wireless subscribers in Oregon increased 22 

from approximately 1,201,207 in December 2000 to 2,029,224 in December 23 

                                                 
12  See Local Telephone Competition: Status as of December, 2004, FCC Industry Analysis and 

Technology Division, Wireline Competition Bureau, released July 8, 2005, Table 8. 
13  Id., Table 9. 
14  Id., Table 7 
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2004—a 69% increase in four years.15  As I noted earlier, over this same time 1 

period, total Oregon ILEC wireline access lines decreased almost 20%, while 2 

Qwest wireline access lines decreased more than 23%.  Thus, it is clear that 3 

wireless service is gaining market share at the expense of wireline services; in fact, 4 

there are now more wireless “lines” than wired lines in Oregon, according to the 5 

FCC data.  While it is clear that the explosion of wireless service is having a 6 

significant impact in the residential market, wireless service is also impacting the 7 

business market, especially for small businesses, as I describe below. 8 

 9 

Q. IS THE RAPID GROWTH OF VoIP SERVICE HAVING AN IMPACT ON 10 

LOCAL EXCHANGE COMPETITION? 11 

A. Yes.  While Qwest is experiencing significant competition from traditional CLECs 12 

and wireless carriers, Qwest is also experiencing competitive pressure from VoIP 13 

providers.  As I will discuss below, providers such as AT&T, Vonage, Packet8, 14 

McLeod, MCI, XO and Covad are offering VoIP-based basic local exchange and 15 

interexchange services to business customers that directly compete with Qwest 16 

business basic exchange services.   17 

 18 

Q. WILL YOU ADDRESS BOTH INTRAMODAL AND INTERMODAL 19 

COMPETITION? 20 

A. Yes.  In the next section of my testimony I will describe the types of local exchange 21 

wireline intramodal competition that Qwest faces in Oregon in more detail.  In 22 

Section VIII, I will discuss intermodal competition from wireless and VoIP 23 

providers.  This analysis demonstrates that there is significant competition in the 24 

                                                 
15  See Local Telephone Competition: Status as of December 2004, FCC Industry Analysis and 

Technology Division, Wireline Competition Bureau, released July 8, 2005, Table 13. 
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business local exchange market today throughout Oregon, and that Oregon 1 

businesses may purchase telephone services from many alternative providers. 2 

 3 

C.  Wireline Local Exchange Competition 4 

 5 

Q. HOW DO TRADITIONAL “WIRELINE” CLECs COMPETE WITH 6 

QWEST IN THE LOCAL EXCHANGE MARKET? 7 

A. A traditional wireline CLEC may compete with Qwest in several ways.  First, a 8 

CLEC can serve end-user customers by building and utilizing its own facilities: 9 

 10 
• A CLEC may provide its own switching facilities and equipment, but 11 

purchase unbundled loops (“UNE-L”) from Qwest.  I will refer to this as 12 
switch facilities-based competition.   13 
 14 

• A CLEC may build its own facilities to serve end users, without 15 
purchasing any unbundled elements (e.g., loop, switching and transport) 16 
from Qwest, which I will refer to as full facilities-based competition.   17 

 18 

 A CLEC may also serve end user customers solely via the purchase of wholesale 19 

services from Qwest: 20 

 21 
• A CLEC may purchase Unbundled Network Element Platform (“UNE-P”) 22 

or Qwest Platform Plus (“QPP”) from Qwest.   23 
 24 

• A CLEC may purchase Qwest retail services at a discount and resell the 25 
service to end users.   26 

 27 

1.  Facilities-based Competition 28 

 29 

Q. PLEASE DESCRIBE SWITCH FACILITIES-BASED COMPETITION. 30 
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A. As noted above, when a CLEC serves end-user customers via switch facilities-1 

based competition, it provides its own switching functionality and purchases an 2 

unbundled loop from Qwest to reach the end user.  The prices for these UNE-L 3 

loops are set by the Commission, and are reflected in Qwest’s Statement of 4 

Generally Available Terms and Conditions (“SGAT”) and interconnection 5 

agreements.  In most cases, this loop is connected to a Main Distribution Frame 6 

(“MDF”) at the Qwest central office.  An Interconnection Tie Pair (“ITP”) connects 7 

the MDF to an Intermediate Distribution Frame (“IDF”), and a Collocation 8 

Termination provides the connection between the IDF and the CLEC’s equipment 9 

located in its collocation space in the Qwest wire center.  At this point, the circuit is 10 

connected to the CLEC’s switch over CLEC facilities.   11 

 12 

Q. IS SWITCH FACILITIES-BASED COMPETITION A MAJOR FACTOR IN 13 

THE OREGON COMPETITIVE LANDSCAPE TODAY? 14 

A. Yes.  As of May 2005, nineteen CLECs were purchasing [Confidential- XXXXX] 15 

unbundled loop (“UNE-L”) lines from Qwest in Oregon, a [Confidential- XX%] 16 

increase from December 2002.  These loops are utilized along with CLEC 17 

switching to provide local exchange service to end users.  When UNE-L is provided 18 

to a CLEC, Qwest is unable to determine whether the loop is used to serve a 19 

residence or a business end-user customer.  However, the CLECs that purchase the 20 

vast majority of UNE-L from Qwest are focused almost exclusively on the business 21 

market; thus it is clear that nearly all UNE-L lines serve business customers.   22 

 23 

Q. PLEASE DESCRIBE FULL FACILITIES-BASED COMPETITION. 24 

A. When a CLEC is fully facilities-based, it provides services to end-user customers 25 

utilizing its own loops, switching and transport.  In this scenario, the CLEC need 26 

not purchase any UNEs from Qwest. 27 
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 1 

Q. IS THERE A SIGNIFICANT LEVEL OF FULL FACILITIES-BASED 2 

COMPETITION IN OREGON? 3 

A. Yes.  CLECs are providing service to end users entirely over their own facilities to 4 

many Oregon residence and business customers.  While full facilities-based cable 5 

providers such as Comcast focus on the residential telephone market, other CLECs, 6 

such as ELI and Time Warner Telecom, utilize their own loop facilities to serve 7 

business customers.  In fact, many competitors have placed fiber facilities that 8 

allow them to serve customers directly, completely bypassing Qwest’s network.  9 

Confidential Exhibit Qwest/4 includes maps of competitive fiber routes in the 10 

Portland and Eugene areas, demonstrating that competitive fiber is in place in each 11 

of these communities.16  Where competitive fiber is in place, Qwest’s competitors 12 

can offer high-bandwidth access to their own switches, other CLEC switches and 13 

customers thus completely bypassing Qwest’s network.  Competitive fiber facilities 14 

can be used to provide a wide range of business services, from basic voice services 15 

such as local flat business and Centrex-type services, to sophisticated high-16 

bandwidth services such as Frame Relay. 17 

 18 

Q. DOES QWEST KNOW HOW MANY LOCAL EXCHANGE LINES IN 19 

OREGON ARE SERVED BY FULL-FACILITIES-BASED CLECs? 20 

A. Not precisely.  When a CLEC is not using any Qwest facilities to provide service to 21 

a customer, it does not purchase UNEs, QPP or retail services at the wholesale 22 

discount, and therefore Qwest does not possess data on the CLEC’s retail lines.  23 

However, the UX 29 Survey Results Report issued by Staff on July 27, 2005 does 24 

                                                 
16  Confidential Exhibit Qwest/4 provides the best information available to Qwest, based on research from 

an outside vendor.  Other carriers may have deployed additional facilities in the cities evaluated, and 
elsewhere in Oregon.  However, this information is closely held by these carriers and is not generally 
available. 
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shed some light on the level of full facilities-based competition in Oregon.  While it 1 

only includes lines for CLECs that responded to the survey, Attachment 3, page 2 2 

identifies the total number of CLEC switched business lines served in a full 3 

facilities-based manner in Oregon.  According to the report, as of February, 2005, 4 

there were [Confidential- XXXXX] full facilities-based lines in Oregon.  This total 5 

is conservative because it does not include lines for CLECs that did not respond to 6 

the survey. 7 

 8 

Q. YOU HAVE DESCRIBED SWITCH AND FULL FACILITIES-BASED 9 

COMPETITION.  IN EACH CASE, END USERS ARE SERVED BY CLEC 10 

SWITCHES.  ARE THERE NUMEROUS CLEC CIRCUIT SWITCHES 11 

SERVING END-USER CUSTOMERS THROUGHOUT OREGON? 12 

A. Yes.  Both full and switch facilities-based competitors use their own switches to 13 

provide service to end-user customers.  Thus, a measure of the level and breadth of 14 

facilities-based competition can be obtained by identifying the number of CLEC 15 

switches serving customers in Oregon.  Based on the Local Exchange Routing 16 

Guide (“LERG”) maintained by Telcordia, there are at least 57 CLEC switches 17 

serving wireline local exchange customers in Qwest’s Oregon territory.17  In many 18 

cases, the area served by these switches is much larger than the geographic areas 19 

served by Qwest switches.   20 

 21 

Q. ARE THERE OTHER WAYS TO MEASURE THE LEVEL OF 22 

FACILITIES-BASED COMPETITION IN OREGON TODAY? 23 

                                                 
17  I have included an excerpt from the LERG in Confidential Exhibit Qwest/5.  In most cases, the LERG 

data shows the specific type of switch serving each rate center in Oregon.  For example, the LERG 
identifies a switch as a Lucent 5ESS or a Nortel DMS100.  
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A. Yes.  Local Interconnection Services (“LIS”) trunks are facilities that are used by 1 

CLECs to connect CLEC-owned switches to Qwest switches for the exchange of 2 

local traffic.18  Therefore, the existence of LIS trunks in a rate center indicates that 3 

facilities-based competition (either full or switch-based) exists in the rate center.  4 

 5 

Q. HOW MANY LIS TRUNKS ARE THERE IN OREGON? 6 

A. Confidential Exhibit Qwest/6 provides the number of LIS trunks by exchange in 7 

Oregon.  As of May 31, 2005, there were [Confidential- XXXXXX] LIS trunks in 8 

Oregon, which is indicative of the significant level of facilities-based competition in 9 

the state.  10 

 11 

2.  UNE-P and QPP Competition 12 

 13 

Q. PLEASE DESCRIBE HOW A CLEC WOULD COMPETE WITH QWEST 14 

VIA THE PURCHASE OF UNE-P OR QPP. 15 

A. CLECs competing with Qwest via Unbundled Network Element-Platform 16 

(“UNE-P”) or Qwest Platform Plus (“QPP”) purchase the entire platform of Qwest 17 

unbundled network elements, including the loop, switching, and shared transport to 18 

provide local service to end users.  With UNE-P or QPP, the CLEC need not self-19 

provision any facilities.  In most cases, when an existing customer migrates from 20 

Qwest retail service to a CLEC providing service via UNE-P or QPP, there is no 21 

installation work (i.e., connection of jumpers, etc.) required, since the existing 22 

network connections remain in place.  The end user is still served with a Qwest loop, 23 

connected to a Qwest switch and to Qwest transport.  By purchasing UNE-P or QPP, 24 

a CLEC can provide local exchange services at any price it deems appropriate. 25 
                                                 
18 These trunks are not necessary to handle calls from UNE-P or QPP based competitors, since these calls 

utilize only the Qwest network. 
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 1 

Q. WILL QWEST BE PROVIDING UNE-P TO CLECs IN THE FUTURE? 2 

A. Based on the Triennial Review Remand Order (“TRRO”) that the FCC released on 3 

February 4, 2005, the availability of UNE-P will be phased out over a twelve month 4 

period ending on March 11, 2006.  When the transition period ends, Qwest will no 5 

longer provide UNE-P. 6 

 7 

Q. WHILE UNE-P WILL NO LONGER BE AVAILABLE, IS QWEST 8 

COMMITTED TO OFFERING QPP SERVICE TO CLECs ON AN 9 

ONGOING BASIS? 10 

A. Yes.  Qwest has committed to meeting the ongoing needs of CLECs, and is offering a 11 

“UNE-P-like” service, QPP.  This offering provides the same functionality as UNE-12 

P, along with additional features, as defined in the QPP agreements negotiated with 13 

numerous CLECs.  Thus, while UNE-P will no longer be offered, a functionally 14 

equivalent replacement product is available to CLECs.  The availability of QPP 15 

demonstrates that CLECs are not being forced off the Qwest network, and will not 16 

have to self-provision switching in order to compete with Qwest. 17 

 18 

 Of course, a CLEC can also migrate from UNE-P to resale, or can provide services 19 

using its own facilities either by purchasing UNE-L and providing its own 20 

switching, or by serving customers entirely using its own facilities.  Resale rates 21 

and UNE-L rates are regulated by the Commission, and it is important to remember 22 

that the FCC concluded that CLECs would not be “impaired” in their ability to 23 

compete without access to UNE-P when it removed UNE-P from the unbundling 24 

requirements of section 251 of the 1996 Act. 25 

 26 

Q. DOES QPP REPRESENT A VIABLE OPTION FOR CLECs? 27 
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A. Yes.  The commercially-negotiated QPP agreements between Qwest and CLECs 1 

allow CLECs to continue purchasing “UNE-P like” service from Qwest now and in 2 

the future.  The large number of QPP lines provided by Qwest today demonstrates 3 

that Qwest’s QPP offering does provide an adequate replacement for UNE-P.   4 

 5 

Q. HAS QWEST NEGOTIATED QPP AGREEMENTS WITH THE MAJOR 6 

CLECs IN OREGON? 7 

A. Yes.  As of July 14, 2005 Qwest has negotiated 36 QPP agreements with CLECs in 8 

Oregon, encompassing 97% of the combined UNE-P/QPP lines in Oregon.  Exhibit 9 

Qwest/7 contains a list of the Oregon CLECs that have negotiated a QPP agreement 10 

with Qwest.  A copy of each QPP service agreement has been provided to the 11 

Commission, and is also available on the Qwest website, at: 12 

 13 

   http://www.qwest.com/wholesale/clecs/commercialagreements.html  14 

 15 

 Based on these agreements, CLECs have been migrating lines from UNE-P to the 16 

QPP agreements.  As of May 31, 2005, 25 CLECs in Oregon were purchasing 17 

[Confidential- XXXXX] QPP lines from Qwest to serve business customers, while 18 

only [Confidential- XXXX] business UNE-P lines remained.  19 

 20 

Q. WHAT IMPACT HAS THE IMPLEMENTATION OF QPP AGREEMENTS 21 

HAD ON THE LEVEL OF BUSINESS COMPETITION IN OREGON?  22 

A. The implementation of QPP as a replacement for UNE-P does not appear to have 23 

had any negative impact on the level of platform-based competition in Oregon.  In 24 

fact, the number of combined QPP and UNE-P business lines provided by Qwest in 25 

Oregon as of May 31, 2005 was almost 10% greater than the number of business 26 
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UNE-P lines provided in March 2004, prior to the QPP offering.  Since December 1 

2002, business UNE-P/QPP lines have increased 120%:  2 

 3 
 4 
[CONFIDENTIAL]  UNE-P   QPP   Total 5 
 6 

December, 2002 XXXXX  NA   XXXXX 7 
 8 
March, 2004 XXXXX  NA   XXXXX 9 
 10 
May, 2005  XXXX   XXXXX  XXXXX 11 

[CONFIDENTIAL] 12 

 Thus, it is apparent that QPP represents a very adequate replacement for UNE-P, 13 

and that the discontinuance of UNE-P is not having a negative impact on CLECs’ 14 

ability to compete with Qwest in Oregon. 15 

 16 

Q. PLEASE PROVIDE AN EXAMPLE OF THE TERMS CONTAINED IN THE 17 

QPP AGREEMENTS. 18 

A. The first QPP agreement was signed by Qwest and MCI in July 2004.  This 19 

agreement states that QPP would be provided at a rate equivalent to the current 20 

UNE-P offering through December 31, 2004, after which the pricing schedule 21 

includes a three-step phase-in on January 1, 2005, January 1, 2006 and January 1, 22 

2007.  The pricing schedule is unique by state and includes differentiated pricing 23 

for residential and business lines.  Rates will increase an average of less than $5 24 

(across both residential and business lines) by the end of the 3½-year transition 25 

period.  In addition, MCI will earn a 10% discount after the first year if it maintains 26 

90% of the QPP lines in service on the QPP platform, to be reset annually.  Other 27 

QPP agreements have similar terms. 28 
 29 
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Q. IS THERE EVIDENCE THAT CLECs CAN BE SUCCESSFUL IN THE 1 

LOCAL EXCHANGE MARKET VIA THE PURCHASE OF QPP, DESPITE 2 

THE INCREASE IN PRICE OVER UNE-P? 3 

A. Yes.  The best evidence that QPP pricing is not harming CLECs is that numerous 4 

CLECs are utilizing QPP today to provide service to business customers.  Clearly, 5 

for these CLECs, QPP terms and pricing fit within their business plans.  In fact, 6 

several CLECs that have signed a QPP agreement are increasing the number of 7 

business customers served, in some cases dramatically.  These firms are obviously 8 

convinced that they can make money offering local business service using the 9 

Qwest network via the purchase of QPP. 10 

 11 

Q. WILL QPP AGREEMENTS BE AVAILABLE IN THE FUTURE? 12 

A. Yes.  Qwest continues to negotiate QPP agreements with CLECs and will do so in 13 

the future.  However, the specific terms of such agreements may change, just as the 14 

terms of any commercial agreement may change when new agreements are 15 

negotiated.   16 

 17 

3.  Resale-based Competition 18 

 19 

Q. PLEASE DESCRIBE HOW A CLEC WOULD COMPETE WITH QWEST 20 

VIA RESALE? 21 

A. CLECs competing with Qwest via resale purchase Qwest retail services at a 22 

wholesale discount that has been approved by the Commission.  The current Qwest 23 

SGAT sets the wholesale discount rate at 17%.  When a CLEC purchases a retail 24 

service at the wholesale discount, it need not self-provision any facilities, and when 25 

an existing customer migrates from Qwest retail service to a CLEC providing 26 
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service via resale, there is no installation work (i.e., connection of jumpers, etc.) 1 

required, since the existing network connections remain in place.  The end user is 2 

still served with a Qwest loop, connected to a Qwest switch and to Qwest transport.  3 

The CLEC may offer the resale service at any price it deems appropriate  4 

 5 

Q. HOW MANY BUSINESS LINES ARE PURCHASED AT THE 6 

WHOLESALE DISCOUNT IN OREGON TODAY? 7 

A. As of May 2005, 26 CLECs were purchasing [Confidential- XXXX] business lines 8 

at the wholesale discount.   9 

 10 

Q. WILL THE WHOLESALE DISCOUNT BE IMPACTED IF QWEST’S 11 

PETITION IS APPROVED BY THE COMMISSION? 12 

A. No.  Qwest is required by the Act and FCC Orders to provide its retail services at an 13 

“avoided cost” discount, and the Oregon Commission is responsible for approving 14 

the discount rate.  Qwest is required to provide retail services at this discount rate 15 

regardless of the regulatory status of the retail service.  For example, if the 16 

Commission deregulates all business services, Qwest would still be required to 17 

offer retail business services to CLECs at the current Qwest retail rate less the 18 

Commission-approved discount.  19 

 20 

4.  CLEC Wireline Market Share 21 

 22 

Q. BASED ON THE COMPETITIVE DATA CURRENTLY AVAILABLE TO 23 

QWEST, CAN YOU ESTIMATE THE SHARE OF THE RETAIL 24 

SWITCHED BUSINESS MARKET THAT CLECs HAVE CAPTURED IN 25 

OREGON? 26 
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A. Yes.  As I mentioned earlier, the Survey Results Report that Staff issued on July 27, 1 

2005 provides a conservative estimate of the aggregate number of full facilities-2 

based switched business lines in Oregon as of February 28, 2005.19  In addition, 3 

Qwest wholesale billing systems can be queried to produce the number of 4 

unbundled loops, UNE-P lines, QPP lines and resale business lines provided to 5 

CLECs in Oregon.  Qwest systems also track the number of Qwest business 6 

switched retail access lines.  Based on these data, the CLEC and Qwest shares of 7 

the retail switched business services can be estimated.  Keep in mind that since 8 

several CLECs did not respond to the Survey, the number of full facilities-based 9 

lines may be understated, and therefore the CLEC market share represents a 10 

minimum market share. 11 

 12 

 Confidential Exhibit Qwest/8 provides the following wholesale CLEC switched 13 

business line quantities for Oregon, as of May 31, 2005: 14 

 15 

Table A 16 

[CONFIDENTIAL] 17 

UNE-L Lines Business 
UNE-P Lines 

Business 
QPP Lines 

Resale 
Business 

Lines 

Total 
Wholesale 

Business Lines 
XXXXX XXXX XXXXX XXXX XXXXXX

[CONFIDENTIAL] 18 

 Based on the Survey Results Report issued by Staff (Attachment 3, page 2), on 19 

February 28, 2005 there were [Confidential- XXXXX] full facilities-based CLEC 20 

lines in Oregon, as discussed earlier.  Based on the wholesale switched business 21 

lines provided to CLECs by Qwest as of May 31, 2005, and the full facilities-based 22 

                                                 
19  It is my understanding that a major facilities-based national CLEC has not responded to the survey, 

which would indicate that these lines are understated. 
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switched business lines provided in the Staff Report, the CLEC and Qwest business 1 

switched services market shares in Oregon are as follows: 2 

 3 

Table B 4 

[CONFIDENTIAL] 5 
Business 
UNE-L, 
UNE-P, 

QPP and 
Resale 
Lines 

Full 
Facilities

-based 
Lines  

Total 
CLEC 

Business 
Lines 

Qwest 
Retail 

Business 
Lines 

Total 
Lines 

CLE
C 

Mark
et 

Shar
e 

Qwest 
Market 
Share 

XXXXXX XXXXX XXXXXX XXXXXX XXXXXX XX% XX% 

[CONFIDENTIAL] 6 

 These calculations combine full facilities-based lines from February 2005 with 7 

wholesale lines provided by Qwest from May 2005 which creates somewhat of a 8 

mismatch.  However, it is reasonable to assume that the full facilities-based line 9 

counts would not change significantly over a three-month period.  Thus, the 10 

calculation provides a reasonable estimate of the minimum CLEC market share as 11 

of May 31, 2005. 12 

 13 

Q. IN QUANTIFYING THE NUMBER OF WHOLESALE SWITCHED 14 

BUSINESS LINES PROVIDED TO CLECs BY QWEST, WHY HAVE YOU 15 

RELIED ON QWEST WHOLESALE BILLING SYSTEMS DATA RATHER 16 

THAN THE COMMISSION SURVEY DATA? 17 

A. As noted earlier, a number of CLECs did not respond to the Survey, and therefore 18 

the quantities of UNE-L, UNE-P, QPP and resale lines in the Survey are 19 

understated.  Since Qwest billing systems quantify how many UNE-L, UNE-P, QPP 20 
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and resale business lines it bills to CLECs, I have relied on this data rather than the 1 

wholesale line data in the survey.20   2 

 3 

Q. HAVE YOU BEEN ABLE TO CALCULATE THE RELATIVE SWITCHED 4 

BUSINESS SERVICES MARKET SHARE BY WIRE CENTER, RATE 5 

CENTER OR REGION USING THIS DATA? 6 

A. Not entirely.  Qwest knows the number of wholesale business lines (UNE-L, 7 

UNE-P, QPP and resale) provided to CLECs in each Oregon wire center, and these 8 

quantities are delineated in Confidential Exhibit Qwest/8.  However, while the 9 

Survey Results Report provides a conservative estimate of the total number of full 10 

facilities-based CLEC lines in Oregon, it only provides geographic detail for basic 11 

business lines in Portland and Clackamas.  There is no detail for any other rate 12 

center or service because there are less than four CLECs, and the data has been 13 

redacted.   14 
 15 

Q. CAN YOU ESTIMATE THE RELATIVE BUSINESS SWITCHED SERVICE 16 

MARKET SHARE IN PORTLAND AND CLACKAMAS?  17 

A. Yes.  Confidential Exhibit Qwest/8 provides the number of wholesale business lines 18 

(UNE-L, UNE-P, QPP and resale) that Qwest provides in Portland and Clackamas, 19 

and the Survey Results Report provides the number of full facilities-based CLEC 20 

lines in Portland and Clackamas (Attachment 3, page 2).  The estimated market 21 

shares for these rate centers are as follows:  22 

                                                 
20  As I noted earlier, I have assumed that all UNE-L lines serve business customers, since the CLECs 

ordering the vast majority of UNE-L lines serve primarily business customers.  
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Table C 1 

[CONFIDENTIAL] 2 

Rate 
Center 

Business 
UNE-L, 
UNE-P, 

QPP and 
Resale 
Lines 

Full 
Facilities-

based 
Lines  

Total 
CLEC 

Bus. Lines 

Qwest 
Retail 
Bus. 
Lines 

Total Lines 
CLEC 
Market 
Share 

Qwest 
Market 
Share 

Portland XXXXX XXXXX XXXXX XXXXX XXXXXX XX% XX% 
Clackamas XXXX XXX XXXX XXXXX XXXXX XX% XX% 

[CONFIDENTIAL] 3 

 4 

Q. WHILE FULL FACILITIES-BASED LINE DATA IS NOT AVAILABLE 5 

FROM THE SURVEY FOR ANY RATE CENTERS OTHER THAN 6 

PORTLAND AND CLACKAMAS, HAVE YOU ESTIMATED THE CLEC 7 

AND QWEST BUSINESS SWITCHED SERVICES MARKET SHARE FOR 8 

THE REMAINING RATE CENTERS? 9 

A. Yes.  Confidential Exhibit Qwest/8 calculates a conservative estimate of the CLEC 10 

switched business market wireline market share for rate centers in Oregon as of 11 

May 31, 2005.21  This exhibit provides data for each Qwest wire center in Oregon, 12 

and groups these wire centers into rate centers and the geographic areas defined in 13 

the Commission’s annual report on competition.  It is important to understand, 14 

however, that the CLEC wireline market shares calculated in this Confidential 15 

Exhibit Qwest/8, with the exception of Portland and Clackamas, are understated 16 

because the analysis does not include full facilities-based lines.  Moreover, even the 17 

CLEC wireline markets shares calculated for Portland and Clackamas may be 18 

understated, since some CLECs have not responded to the survey. 19 

 20 
                                                 
21  For this analysis, Qwest assumes that 100% of stand-alone UNE loops are used for business services.  

As I mentioned earlier, the vast majority of UNE-L lines are purchased by CLECs that market their 
services primarily to business customers. 
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 Table D below summarizes the UNE-L, UNE-P, QPP and resale switched business 1 

lines provided by Qwest to CLECs for each geographic area in Oregon, as 2 

calculated in Confidential Exhibit Qwest/8. 3 

 4 

Table D – CLEC Lines Purchased From Qwest 5 

[CONFIDENTIAL]  6 

Geographic 
Area 

UNE-L 
Lines 

Business 
UNE-P 
Lines 

Business 
QPP Lines 

Resale 
Business 

Lines 
 

Total 
Wholesale 
Business 

Lines 
Central XXXX XXX XXXXX XXXX XXXXX

Coastal XX XX XXXX XXX XXXX

Eastern XXXX XX XXXX XXX XXXX

Eugene XXXX XXX XXXX XXX XXXXX

Portland XXXXX XXX XXXXX XXX XXXXX

Salem XXXX XXX XXXX XXX XXXXX

Southwest XXXX XXX XXXXX XXXX XXXXX

Willamette XXXX XXX XXXX XXX XXXXX

TOTAL XXXXX XXXX XXXXX XXXX XXXXXX

[CONFIDENTIAL] 7 

 Table E below summarizes the “minimum” wireline CLEC market “share” 8 

calculations for each geographic area, as calculated in Confidential Exhibit 9 

Qwest/8.  I have added the Portland and Clackamas full facilities-based lines 10 

described above to the Portland region CLEC wholesale line totals to calculate the 11 

Portland region market share.  In addition, the total market share calculation 12 

includes full facilities-based lines that are not associated with rate centers in the 13 

Survey Results Report.   14 

 15 
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Table E 1 

[CONFIDENTIAL] 2 

Geographic 
Area 

Total 
CLEC 

Wholesale 
Lines22 

Qwest 
Access 
Lines 

Total 
Addressed 

Lines 

CLEC 
Minimum 

Market 
Share 

Qwest 
Maximum 

Market 
Share 

Central XXXXX XXXXX XXXXX XX% XX%

Coastal XXXX XXXX XXXXX XX% XX%

Eastern XXXX XXXX XXXXX XX% XX%

Eugene XXXXX XXXXX XXXXX XX% XX%

Portland XXXXX* XXXXXX XXXXXX XX% XX%

Salem XXXXX XXXXX XXXXX XX% XX%

Southwest XXXXX XXXXX XXXXX XX% XX%

Willamette XXXX XXXXX XXXXX XX% XX%

Unidentified XXXX*  

TOTAL XXXXXX XXXXXX XXXXXX XX% XX%
[CONFIDENTIAL] 3 

 4 
* Portland geographic area includes full facilities-based lines for Portland and 5 

Clackamas from Survey Results Report.  Unidentified geographic area includes 6 
full facilities-based lines for other rate centers from Survey Results Report. 7 

 8 

 On a statewide aggregate basis, the minimum market share for CLEC switched 9 

business services is estimated at [Confidential- XX%].  When viewed 10 

geographically, CLEC minimum market share ranges from [Confidential- XX% to 11 

XX%].  Again, the CLEC market share for each region is necessarily conservative 12 

since it does not include the impact of customers served by CLECs in a full 13 

facilities-based manner (except in the Portland and Clackamas rate centers) or the 14 

impact of end user business customers served by wireless or VoIP providers.  In 15 

addition, as I have pointed out, the full facilities-based CLEC lines from the Survey 16 

                                                 
22  Includes UNE-L, UNE-P, QPP and resale lines provided by Qwest. 
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are understated because several CLECs, including one major CLEC, have not 1 

responded to the Survey. 2 

 3 

Q. IN DETERMINING WHETHER THE CRITERIA IN ORS 759.030(4) HAVE 4 

BEEN MET, SHOULD THE ABSOLUTE LEVEL OF MARKET SHARE BE 5 

THE PRIMARY CONSIDERATION? 6 

A. No.  There are no “minimum market share” thresholds for competition in any 7 

Oregon statutes or rules that Qwest must meet as a precondition to approval of 8 

Qwest’s petition.  ORS 759.030(4) states that the Commission should consider “the 9 

extent to which services are available from alternative providers in the relevant 10 

market.”  This does not mean that a specific level of market share or market 11 

concentration is necessary in order for the Commission to determine that “price and 12 

service competition exist” or that the services are “subject to competition.”  For 13 

example, the Commission should not determine that services are “subject to 14 

competition” only when it meets a specific CLEC market share level, or when it has 15 

met a specific level of market concentration (for example as measured by the 16 

Herfindahl-Hirschman Index (“HHI”)).  Instead, the Commission should focus on 17 

whether there is sufficient competition to constrain Qwest’s ability to raise prices 18 

for its services in the market.  In reality, Qwest may be constrained even when 19 

CLECs have a relatively low market share, because even under these conditions, 20 

business customers may have readily available competitive alternatives, and would 21 

be likely to move to another carrier if Qwest were to raise its prices.   22 

 23 

 In addition, the Commission should not focus solely on wireline market share.  As I 24 

will demonstrate below, switched business service customers in Oregon now have 25 

the option of utilizing alternative technologies such as wireless and VoIP to meet 26 

their switched business service needs.  The Commission should use caution when 27 
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evaluating wireline market share data, such as the calculations I have presented 1 

above, because these data do not consider the increasing number of switched 2 

business lines that are served using VoIP technology.  3 

 4 

Q. WHAT DO YOU CONCLUDE REGARDING THE “EXTENT TO WHICH 5 

SERVICES ARE AVAILABLE FROM ALTERNATIVE PROVIDERS IN 6 

THE RELEVANT MARKET” FOR SWITCHED BUSINESS SERVICES IN 7 

OREGON?  8 

A. As I have demonstrated, there are numerous competitive providers offering 9 

“alternative” wireline business local exchange services throughout Qwest’s serving 10 

area in Oregon.  I have shown that the criterion listed in ORS 759.030(4)(a) has 11 

been satisfied, even if we consider only traditional wireline competition.  However, 12 

wireless and VoIP based services also represent “services which are available from 13 

alternative providers in the relevant market.”  I will discuss these intermodal service 14 

alternatives later in my testimony. 15 

 16 

V.   THE AVAILABILITY OF FUNCTIONALLY EQUIVALENT OR 17 

SUBSTITUTABLE SERVICES AT COMPETITIVE RATES, TERMS, AND 18 

CONDITIONS 19 

 20 

Q. ARE ALTERNATIVE SWITCHED BUSINESS SERVICES AVAILABLE TO 21 

OREGON CUSTOMERS AT COMPETITIVE PRICES?  22 

A. Yes.  Setting aside for a moment the business service alternatives offered by 23 

wireless and VoIP providers (which I will discuss in Section VIII), numerous 24 

CLECs are offering a wide range of telecommunications services that may be 25 

substituted for Qwest’s basic and advanced business services.  These services are 26 
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comparable to Qwest services in terms of features and functionality, and are offered 1 

at competitive prices.  Exhibit Qwest/9 provides an analysis of the various switched 2 

business services offerings of Qwest and numerous facilities-based alternative 3 

providers, including AT&T, ELI, Eschelon, Granite, Integra, MCI, McLeod, 4 

Oregon Telecom, Rio Communications and XO.  Most of these carriers are 5 

described in Section VII of my testimony. 6 

 7 

Q. IS IT EASY TO OBTAIN COMPREHENSIVE DATA ON CLEC PRICING 8 

OF SWITCHED BUSINESS SERVICES IN OREGON? 9 

A. No.  It should be noted that unlike Qwest, and unlike CLECs in many other states, 10 

competitive providers are not required to file tariffs in Oregon, which makes a 11 

comprehensive analysis of competitors’ offerings very difficult to compile.  In 12 

addition, as of the time this testimony was prepared, Qwest has not been unable to 13 

obtain meaningful pricing data from the Commission’s Competitive Survey, as 14 

CLEC pricing data is not included in the Staff’s Survey Results Report.  Qwest is 15 

seeking to obtain the pricing data provided by CLECs in response to the Survey, 16 

and I will update my testimony as this information is received.   17 

 18 

 Nevertheless, through a variety of methods, including checking websites and 19 

reviewing tariffs in other states (such as Washington), Qwest has compiled a list of 20 

alternative switched business services offerings and prices in Oregon.  This exhibit 21 

shows only a portion of a very competitive market; it does not include all 22 

competitor wireline services that are available, and does not include any wireless 23 

and VoIP-based competitive options, which I will discuss in Section XIII below.   24 

 25 

Q. PLEASE SUMMARIZE THE DATA CONTAINED IN EXHIBIT QWEST/9. 26 
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A. To illustrate the competitive nature of the basic exchange business market in 1 

Oregon, Exhibit Qwest/9 shows 10 unaffiliated CLECs offering competitive 2 

alternatives to Qwest’s basic flat rated business access line service.  Qwest’s flat 3 

business line prices range from $26.00 to $30.50 per month for the three rate groups 4 

in Oregon.  CLECs, by comparison, offer flat rated business lines at prices ranging 5 

from $16.95 per month, as quoted by Oregon Telecom, to $35.00-$40.00 per month 6 

– MCI’s price.  Multiple CLECs are also offering other analog and digital switched 7 

business services, including analog PBX trunks, digital trunk service, ISDN service, 8 

Frame Relay service, Asynchronous Transfer Mode (ATM) service, toll-free 9 

services, etc., at rates that are very competitive.  Granite Telecommunications, for 10 

example, offers ISDN-Primary Rate Interface (PRI) service in Idaho at a rate of 11 

$550.00 per month, while McLeod offers its standard ISDN-PRI service in 12 

Colorado for $560.00 per month.  Qwest’s ISDN-PRI service price in Oregon is 13 

$537.00 per month.  Several other CLECs also offer ISDN services – both PRI and 14 

BRI (Basic Rate Interface).  As a further indication of the CLECs’ price 15 

competitiveness, Qwest offers flat-rated analog PBX trunks at prices ranging from 16 

$28.00 to $56.36 per month, depending on rate group and functionality, and AT&T, 17 

ELI, Granite, MCI and XO are among the CLECs who offer analog PBX trunks in 18 

this same price range.  AT&T’s analog trunks, for example, are priced at $20.55 to 19 

$35.40 per month, and MCI’s price for local trunk service is $28.40 per month.  20 

 21 

 CLECs also provide features and ancillary products associated with the core analog 22 

and digital services that provide customers with a wide range of alternatives to the 23 

Qwest switched business services listed on Exhibit Qwest/2. 24 

 25 

 26 
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VI.   ECONOMIC OR REGULATORY BARRIERS TO ENTRY 1 

 2 

Q. ARE THERE BARRIERS TO CLECs ENTERING THE BUSINESS LOCAL 3 

EXCHANGE MARKET IN OREGON? 4 

A.  No.  First, it is important to understand that any legal and regulatory barriers that 5 

may have existed to competitive local market entry were effectively eliminated with 6 

the passage of the Telecommunications Act of 1996.  Section 253 of the Act 7 

requires all states to allow competition and preempts any state or local government 8 

rules to the contrary: 9 

 10 
No State or local statute or regulation, or other State or local legal 11 
requirement, may prohibit or have the effect of prohibiting the ability of any 12 
entity to provide any interstate or intrastate telecommunications service.  47 13 
U.S.C. § 253(a). 14 

 15 

 Second, the Act eliminated economic barriers to entry.  Sections 251(c) and 252(d) 16 

of the Act and subsequent federal and state regulatory orders require Qwest and 17 

other ILECs to resell retail services at an avoided cost discount, to provide 18 

unbundled network elements (“UNEs”) at cost-based rates, and to interconnect with 19 

competitors’ networks using cost-based reciprocal interconnection charges.  Thus, a 20 

CLEC could enter the Oregon business local telephone market not only by building 21 

its own facilities, but also by purchasing facilities from Qwest.  The Act and 22 

subsequent FCC orders enabled CLECs to enter the market via UNE-Platform 23 

(“UNE-P”) or resale, allowing a CLEC to serve end-user customers without 24 

incurring the costs of building any of its own facilities. 25 

 26 

 Third, other than a relatively simple and straightforward certification application to 27 

the Commission, CLECs in Oregon have virtually no state regulatory requirements 28 
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that would impede entry, and intermodal competitors such as wireless and VoIP 1 

providers have no state regulatory requirements at all. 2 

 3 

Q. HAS THE FCC’S TRIENNIAL REVIEW REMAND ORDER (“TRRO”) 4 

ELIMINATED UNE-P AS A COMPETITIVE OPTION? 5 

A. Yes.  As I discussed earlier in my testimony, the FCC in its February 4, 2005 6 

Triennial Review Remand Order (“TRRO”) determined that CLECs are not 7 

impaired in their efforts to compete without the unbundled switching UNE, and 8 

therefore ordered the availability of UNE-P to be phased out over a twelve-month 9 

period ending on March 11, 2006.   10 

 11 

Q. DOES THE PHASE-OUT OF UNE-P CREATE A BARRIER TO CLECs 12 

ENTERING THE LOCAL EXCHANGE MARKET? 13 

A. No.  The phase-out of UNE-P does not create an entry barrier for CLECs.  In fact, 14 

given that the FCC’s elimination of switching as a UNE is based on the fact that 15 

alternative switching is available to CLECs, by definition the removal of UNE-P 16 

cannot impair competition.  A CLEC may provide its own switching or purchase 17 

switching from another source, and combine this switching with an unbundled loop 18 

(UNE-L) provided by Qwest (at Commission-approved TELRIC-based rates), to 19 

serve an end-user customer.  Thus the removal of Qwest unbundled switching and 20 

UNE-P does not create an entry barrier for CLECs. 21 

 22 

 Further, while Qwest will no longer provide UNE-P when the FCC’s transition 23 

period ends, a CLEC will still not need to build its own facilities to compete with 24 

Qwest.  The CLEC may purchase Qwest retail services at Commission-approved 25 

wholesale discounts, or, as I described earlier, a CLEC can purchase facilities via a 26 

QPP agreement negotiated with Qwest.  The commercially-negotiated QPP 27 
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agreements between Qwest and CLECs allow CLECs to continue purchasing 1 

“UNE-P like” service from Qwest now and in the future.  As I noted earlier in my 2 

testimony, as of July 14, 2005, Qwest has already negotiated 36 QPP agreements 3 

with CLECs in Oregon, encompassing 97% of the combined “platform” lines in 4 

Oregon, and the number of QPP and UNE-P lines provided by Qwest in May 2005 5 

is greater than the number of UNE-P lines provided in March 2004, prior to the 6 

QPP offering.  This data provides clear evidence that the elimination of UNE-P has 7 

not erected a barrier to CLEC entry into the local exchange market. 8 

 9 

Q. DOES FUNCTIONAL PARITY EXIST WITH REGARD TO ORDERING, 10 

INSTALLATION AND REPAIR OF WHOLESALE SERVICES UTILIZED 11 

BY CLECs TO PROVIDE SWITCHED BUSINESS SERVICES IN 12 

OREGON? 13 

A. Yes.  Qwest’s UNE and resale ordering procedures, along with the service intervals 14 

for installation and repair service, are documented in Qwest’s SGAT and were 15 

reviewed by the Commission during Qwest’s Section 271 proceeding in Docket 16 

UM 823.  Although provisioning parity is not a requirement for exemption from 17 

regulation in Oregon, Qwest was required to demonstrate provisioning parity in 18 

conjunction with its Section 271 application for reentry into the interLATA toll 19 

market.  In that proceeding, the Commission found that Qwest had adopted all of 20 

the necessary changes to the SGAT and its Qwest Performance Assurance Plan 21 

(QPAP) with respect to checklist item 2 (UNEs) to warrant the Commission’s 22 

positive approval recommendation to the FCC.23  Further, in its discussion about 23 

“public interest” factors, the Commission stated that in order to assure compliance 24 

                                                 
23  Comments of the Public Utility Commission of Oregon, In the Matter of Application by Qwest 

Communications International, Inc., for Authorization to Provide In-Region, InterLATA Services in 
New Mexico, Oregon and South Dakota, WC Docket No. 0311 (February 3, 2003), pp. 11-12. 
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with the Act’s requirements after Section 271 authority was granted, the 1 

Commission “considered numerous issues raised by intervening parties with respect 2 

to provisions in the QPAP and made findings and recommendations accordingly.”  3 

Specifically, the Commission stated: 4 

 5 
With the recommended modifications made by Qwest to a significant number 6 
of QPAP provisions, approval of the Qwest application [for 271 authority] 7 
was found to be in the public interest.”24  8 
 9 

 Finally, Qwest has implemented OSS and change management processes for 10 

interconnection and UNE orders.  UNEs including unbundled loops are readily 11 

available, and as evidenced by the data that I have provided in my testimony, 12 

competitors are purchasing them throughout the state.  Thus, there are no barriers to 13 

entry associated with the ordering of wholesale services from Qwest. 14 

 15 

Q. ASSUMING QWEST’S PETITION IS APPROVED, HOW WILL THE 16 

AVOIDED COST RESALE DISCOUNT BE APPLIED TO QWEST’S 17 

RETAIL BUSINESS SERVICES? 18 

A. Qwest’s petition is applicable only to retail switched business services, and all 19 

prevailing terms governing Qwest’s interconnection agreements and its SGAT will 20 

continue to be in effect.  Along with UNE and interconnection service rates, the 21 

default resale discount rates in Oregon will continue to be established by the 22 

Commission and would be unaffected by the granting of this petition.  Thus, 23 

changes in Qwest retail business rates will create no barriers to a CLEC utilizing 24 

resale to participate in the Oregon business market. 25 

  26 

Q. ARE THERE BARRIERS TO FACILITIES-BASED CLEC ENTRY? 27 

                                                 
24  Id., p. 16.   



Qwest/1 
Brigham/46 

[PUBLIC VERSION] 

A. No.  Some parties may argue that there are barriers to market entry because of the 1 

high capital expenditures that may be required for a CLEC to build its own 2 

facilities.  However, as demonstrated above, a CLEC need not build its own 3 

facilities to compete with Qwest; it can compete via the purchase of UNEs, QPP or 4 

resale.  Nonetheless, even if a CLEC decides to build its own facilities, the capital 5 

outlay that may be required to “overbuild” facilities (i.e., build a new telephone 6 

network) does not represent a barrier to entry into the local exchange market (as 7 

evidenced by the substantial number of CLEC full facilities lines reported in the 8 

UX 29 Survey Results Report).  Both Qwest and its competitors require capital to 9 

finance investment; and thus, the cost of constructing telephone plant is not a 10 

barrier to entry for competitors because both incumbents and competitors face 11 

similar capital outlays and investment carrying charges for investments in their 12 

networks.  Although capital outlays needed to “overbuild” a traditional telephone 13 

network may be significant, there is a well-functioning capital market that can 14 

provide financing for such projects for companies with solid business plans.  15 

 16 

Q. DOES THE PRESENCE OF NUMEROUS COMPETITORS IN THE 17 

SWITCHED BUSINESS SERVICES MARKET PROVIDE COMPELLING 18 

EVIDENCE THAT THERE ARE NO ECONOMIC OR REGULATORY 19 

BARRIERS TO ENTRY? 20 

A. Yes.  The best evidence that there are no barriers to entry in the switched business 21 

market in Oregon is the fact that there already is a significant level of competitive 22 

entry for such services in Oregon today, as I demonstrated earlier.  At least 50 23 

CLECs today are serving a significant portion of the business telephone market in 24 

Oregon via their own facilities and by purchasing UNEs, QPP and retail services at 25 

a wholesale discount.  If there were indeed significant barriers to facilities-based 26 

entry, there would not be the high level of competition that is present today. 27 
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 1 

Q. WHAT DO YOU CONCLUDE REGARDING WHETHER THERE ARE 2 

BARRIERS TO ENTRY IN THE SWITCHED BUSINESS MARKET IN 3 

OREGON? 4 

A. There are no barriers to entry in the Oregon switched business telecommunications 5 

market.  CLECs may build their own facilities to compete with Qwest, and many 6 

have already done so.  CLECs may also purchase Qwest loops at TELRIC-based 7 

rates set by the Commission, and combine these loops with their own switching, as 8 

many CLECs do today.  CLECs can also purchase QPP from Qwest via a 9 

negotiated agreement, as 25 CLECs are doing today.  Quite simply, there are no 10 

regulatory or economic barriers to entry that have prevented—or that could 11 

prevent—the further growth of competition in the Oregon switched business 12 

services market, and therefore the public interest does not require continued 13 

regulation of these services.  14 

 15 

VII.  DESCRIPTION OF SELECT COMPETITORS 16 

A.  AT&T 17 
 18 

Q. PLEASE PROVIDE AN OVERVIEW OF AT&T AND DESCRIBE ITS 19 

PRESENCE IN THE STATE OF OREGON. 20 

A. For more than 125 years, AT&T has been the most well-known name in 21 

communications.  According to AT&T, it has become a global leader in local, long 22 

distance, Internet and transaction-based voice and data services.25  In Oregon, 23 

AT&T is serving business customers in [Confidential- XX] of Qwest’s 77 wire 24 

                                                 
25  See: http://www.att.com  About Us page  (visited July 30, 2005). 
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centers.  It uses its own facilities (i.e., either its own switching, along with loops 1 

purchased from Qwest, or its own switching and its own loop facilities) to serve 2 

nearly [Confidential- xxxx] of those customers, and it serves remaining customers 3 

through the purchase of QPP.  Many of the business services offered by AT&T are 4 

described in Exhibit Qwest/9.  5 

 6 

In December 2003, AT&T unveiled its “major new initiative to deliver a full 7 

complement of Voice over Internet Protocol (VoIP) services to business customers 8 

and consumers in 2004.”26  In announcing its VoIP initiative, AT&T Chairman and 9 

CEO David Dorman asserted that “VoIP is the most significant, fundamental new 10 

technology shift in telecommunications in decades and will deliver tremendous 11 

value to all customers by leveraging the efficiencies and advanced communications 12 

capabilities of IP-based technology.”27  AT&T’s VoIP offering is discussed further 13 

in Section XIII-B below. 14 

 15 

In January 2005, SBC announced an agreement to acquire AT&T in a move that 16 

“combines AT&T’s global systems capabilities, business and government 17 

customers, and fast-growing Internet protocol (IP)-based business with SBC’s 18 

extraordinary local exchange, broadband and wireless solutions,” giving the 19 

combined company “the resources and skill sets to innovate and more quickly 20 

deliver to customers the next generation of advanced, integrated IP-based wireline 21 

and wireless communications services.”28 22 

 23 

                                                 
26 See: http://www.att.com/news   Press release issued December 11, 2003  (visited June 26, 2004). 
27 See: http://www.att.com/news   Press release issued December 11, 2003  (visited June 26, 2004). 
28  See: http://sbc.merger-news.com/materials (visited July 30, 2005). 
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B. Electric Lightwave, Inc. (“ELI”) 1 

 2 

Q. PLEASE PROVIDE AN OVERVIEW OF ELI AND DESCRIBE ITS 3 

PRESENCE IN THE STATE OF OREGON. 4 

A. Founded in 1990, ELI is headquartered in Vancouver, Washington, and is a wholly-5 

owned subsidiary of Citizens Communications.  In the western United States, ELI is 6 

“a full service telecommunications provider, offering business customers a 7 

complete suite of integrated products and services, including local phone service, 8 

switched and dedicated long distance, private networks, and advanced data and 9 

Internet access services.”  In its full service markets, one of which is Portland, ELI 10 

bundles its services to provide the convenience of a single bill and one number to 11 

call for service.29 12 

 13 

 ELI serves virtually all of its business customers in the Portland area via its own 14 

switching and loop facilities, although the company also resells Qwest’s services on 15 

a very limited basis.   According to its website, ELI’s high-speed voice, data and 16 

video transmission services are provided over “local and long-haul fiber optic 17 

networks and extended regional and national networks.”30  The company offers a 18 

comprehensive portfolio of business services, including basic business lines, digital 19 

trunks, ISDN, frame relay, ATM and toll-free long distance services.  Exhibit 20 

Qwest/9 describes many of the services offered by ELI.   21 

 22 

                                                 
29  See: http://www.electriclightwave.com/about  (visited May 11, 2005). 
30  See: http://www.electriclightwave.com/about  (visited May 11, 2005). 
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C.  Eschelon 1 

 2 

Q. PLEASE PROVIDE AN OVERVIEW OF ESCHELON TELECOM AND 3 

DESCRIBE ITS PRESENCE IN THE STATE OF OREGON. 4 

A. Eschelon Telecom, Inc. (“Eschelon”), headquartered in Minneapolis, Minnesota, is 5 

an integrated communications provider of voice, data, Internet services, and 6 

business telephone systems.  Eschelon was founded in 1996 and according to its 7 

website, it has grown into “one of the leading telecommunications providers in the 8 

country,” providing service in Oregon and six other states.31  Eschelon markets 9 

almost exclusively to business customers, billing itself as “The Next Level of 10 

Business Communications.”  In Oregon, Eschelon advertises offices in Bend, 11 

Eugene, Medford, Portland and Salem,32 and Qwest’s wholesale records indicate 12 

that Eschelon is providing switched business services in [Confidential- XX] of 13 

Qwest’s 77 wire centers in Oregon.  Eschelon primarily serves its Oregon 14 

customers via its own switches and the purchase of UNE-L from Qwest. 15 

 16 

 Eschelon recently completed its acquisition of Advanced TelCom, Inc., with 17 

President and CEO Richard A. Smith proclaiming that Eschelon would now have a 18 

“leading market position among CLECs operating in the Pacific Northwest with a 19 

revenue run rate in excess of $215 million and over 350,000 access line equivalents 20 

in service.”  He went on to describe the combined company as “a regional 21 

powerhouse.”33   In May of this year, Eschelon announced that it had filed a 22 

                                                 
31 See: http://www.eschelon.com/about_us/  (visited June 30, 2005). 
32  See: http://www.eschelon.com/markets/  (visited June 30, 2005). 
33 See: http://www.eschelon.com/about_us/ Press Release issued January 3, 2005  (visited July 21, 2005).  
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registration statement with the Securities and Exchange Commission for a proposed 1 

initial public offering of its common stock.34 2 

 3 

As described more fully in Exhibit Qwest/9, Eschelon offers a number of local 4 

switched services to small and medium-sized businesses in Oregon, including basic 5 

local lines, features, digital T-1 service, and integrated voice and data services.  The 6 

company cites its broad product set, quality solutions, and network reliability as 7 

three distinct reasons why businesses should select Eschelon.35  8 

 9 

D.  Granite Telecommunications (“Granite”) 10 

 11 

Q. PLEASE PROVIDE AN OVERVIEW OF GRANITE 12 

TELECOMMUNICATIONS AND DESCRIBE ITS PRESENCE IN THE 13 

STATE OF OREGON. 14 

A. Headquartered in Quincy, Massachusetts, Granite Telecommunications (“Granite”) 15 

provides local and long distance telecommunications services to small, medium and 16 

large business customers in 49 states.  According to its website, Granite has 17 

achieved an industry-leading market share offering bundled services at competitive 18 

prices.  Granite is a $145 million profitable, cash flow positive telephone company 19 

without debt.36 20 

 21 

Granite is currently providing service in [Confidential- XX] of Qwest’s 77 wire 22 

centers in Oregon, exclusively through the purchase of QPP.  The company’s 23 

                                                 
34  See: http://www.eschelon.com/about_us/ - Press Release issued May 9, 2005  (visited July 21, 2005). 
35  See: http://www.eschelon.com/why/  (visited July 21, 2005). 
36  See: http://www.granitenet.com  (visited July 6, 2005).  
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website includes no specific product or service information, but a review of 1 

Granite’s tariffs in Idaho and Washington shows that Granite is offering a full 2 

complement of business services, including basic lines, feature packages, trunks, 3 

ISDN and toll-free services.  Some of the products offered by Granite are described 4 

in Exhibit Qwest/9. 5 

 6 

E.  Integra Telecom 7 

 8 

Q. PLEASE PROVIDE AN OVERVIEW OF INTEGRA TELECOM AND 9 

DESCRIBE ITS PRESENCE IN THE STATE OF OREGON.  10 

A. Headquartered in Portland, Integra Telecom (“Integra”) is “a facilities-based, 11 

integrated communications provider, primarily focused on serving small and 12 

midsize companies located in the business centers” of Oregon and four other 13 

states.37  Integra owns and operates its own network, utilizing Lucent 5ESS® 14 

switching equipment to support all local and long distance voice services.38   The 15 

company utilizes its own switches, along with the purchase of UNE-L from Qwest, 16 

to serve the majority of its business customers in [Confidential- XX] of Qwest’s 77 17 

wire centers in Oregon. 18 

 19 

 Integra recently announced that it had grown by 15 percent in 2004, marking its 20 

eighth consecutive year of double-digit growth.39  This impressive growth led to 21 

Integra being named by Inc. magazine as the 344th fastest growing private 22 

company in America, and for the sixth consecutive year the Portland Business 23 
                                                 
37  See: http://www.integratelecom.com/about/  (visited June 30, 2005). 
38  See: http://www.integratelecom.com/about/network_and_facilities.asp  (visited June 30, 2005). 
39  See: http://www.integratelecom.com/about/news_releases/2005  News Release issued April 11, 2005  

(visited June 30, 2005). 
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Journal included Integra on its list of fastest-growing private companies in the 1 

Portland area.  Notably, in 2004, the company became the first major CLEC since 2 

2000 to repay in full its original debt funding. 3 

 4 

 As described more fully in Exhibit Qwest/9, Integra offers many business local 5 

services in Oregon, including basic business lines, features, T1 services, and 6 

integrated voice and data solutions.  Integra’s success in marketing these services 7 

can be measured by the 247,000 access lines it had in service across five states by 8 

the end of 2004.40  It is already the [Confidential- xxxxxxxx] CLEC competing in 9 

Qwest’s territory in Oregon, and the company is predicting continued growth in 10 

2005.  11 

 12 

F.  MCI 13 

 14 

Q. PLEASE PROVIDE AN OVERVIEW OF MCI AND DESCRIBE ITS 15 

PRESENCE IN THE STATE OF OREGON. 16 

A. MCI describes itself as “a leader in serving global businesses, government offices, 17 

and U.S. residential customers” that provides service to millions of business and 18 

residential customers.  For the business market, it offers a comprehensive portfolio 19 

of local-to-global business data, Internet and voice services, including frame relay, 20 

ATM and a full range of dedicated, dial and value-added Internet services.41  Some 21 

of the services that MCI offers are described in more detail in Exhibit Qwest/9.  In 22 

addition to its wireline services, MCI also offers business VoIP services through its 23 

MCI Advantage product line. 24 
                                                 
40 See: http://www.integratelecom.com/about/news_releases/2005  News Release issued April 11, 2005  

(visited June 30, 2005). 
41 See: http://global.mci.com/about/company  (visited July 30, 2005). 
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 1 

MCI owns and operates one of the largest communications networks in the world.  2 

Its 98,000-mile fiber optic network is “designed to support the largest array of data 3 

communications and voice products in the world.”42  In Oregon, MCI is providing 4 

service to business customers in [Confidential- XX] of Qwest’s 77 wire centers 5 

using its own facilities and via the purchase of QPP from Qwest.   6 

 7 

MCI is being acquired by Verizon Communications, and in joint comments filed 8 

with the FCC in May 2005, the two companies claimed to be “creating a strong new 9 

competitor for enterprise customers nationwide, enhancing investment in the 10 

nation’s critical infrastructure, and establishing the nation’s most advanced 11 

broadband platform, capable of delivering next-generation multimedia services in 12 

markets across the country.”43  13 

  14 

G.  McLeodUSA (“McLeod”) 15 

 16 

Q. PLEASE PROVIDE AN OVERVIEW OF MCLEOD AND DESCRIBE ITS 17 

PRESENCE IN THE STATE OF OREGON. 18 

A. McLeodUSA (“McLeod”), headquartered in Cedar Rapids, Iowa, is a significant 19 

telecommunications competitor in Oregon, offering business services in 20 

[Confidential- XX] of Qwest’s 77 wire centers in the state.  According to its website, 21 

McLeod provides “reliable local, long distance, wireless, data and Internet service to 22 

rural and metropolitan areas” in 25 Midwest, Southwest, Northwest and Rocky 23 

                                                 
42 See: http://global.mci.com/about/network  (visited July 30, 2005). 
43  See: http://newscenter.verizon.com/proactive/newsroom/release  Press release issued May 24, 2005  

(visited July 30, 2005). 
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Mountain states.44  McLeod owns, operates and maintains a full range of facilities, 1 

including as of March 31, 2005:  38 ATM switches, 39 voice switches, 699 2 

collocations and 432 DSLAMs.45 3 

 4 

In Oregon, McLeod serves business customers across the state both by utilizing its 5 

own facilities and via the purchase of QPP.  Roughly [Confidential- xxxx] of 6 

McLeod’s access lines in Oregon are facilities-based, and [Confidential- xxxx] of 7 

these are provided through the use of its own switching facilities in combination 8 

with loops purchased from Qwest (switch facilities-based competition).  McLeod 9 

offers a full array of business services, many of which are described in Exhibit 10 

Qwest/9.  In addition to its wireline services, McLeod also offers business VoIP 11 

services through its Preferred Advantage products.  According to McLeod’s 12 

website, its Preferred Advantage VoIP services are available in Portland and 13 

Salem.46  14 

 15 

H.  Oregon Telecom 16 

 17 

Q. PLEASE PROVIDE AN OVERVIEW OF OREGON TELECOM AND 18 

DESCRIBE ITS PRESENCE IN THE STATE OF OREGON. 19 

A. Oregon Telecom is a Salem-based provider of local and long-distance phone 20 

service and broadband Internet services, primarily serving business customers in 21 

Oregon.  According to a news release issued by the company on February 27, 2004:  22 

“Thousands of businesses have signed on with Oregon Telecom since it started up 23 

                                                 
44  See: http://www.mcleodusa.com/CompanyInformation/OurNetwork  (visited July 30, 2005).  
45  See: http://www.mcleodusa.com/CompanyInformation/OurNetwork  (visited July 30, 2005).  
46  See: http://www.mcleodusa.com/FindProductsResult.do  (visited July 8, 2005). 
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in October 2001.”47  Oregon Telecom has a network of branch support offices in 1 

Bend, Eugene, Klamath Falls, Medford, Newport, Oregon City, Roseburg and 2 

Salem.48  It is a privately-held company, and while it does not release financial or 3 

customer data, it claims to be a “profitable company without any significant debt.”49 4 

 5 

Oregon Telecom has been successful in capturing a significant share of the business 6 

telecommunications market in Oregon, becoming the [Confidential- xxxxxxxxx] 7 

CLEC provider of business services in Oregon after less than four years of 8 

operation.  The company is currently serving business customers in [Confidential- 9 

XX] of Qwest’s 77 wire centers, primarily through the purchase of QPP.  10 

Advertising a “huge product line” on its website, Oregon Telecom states that it 11 

offers a wide range of business products to suit the telecommunications and Internet 12 

needs of its customers.50  Since the availability of price information is limited, 13 

Exhibit Qwest/9 offers only a glimpse of the services that Oregon Telecom 14 

provides. 15 

 16 

I.  Rio Communications (“Rio”) 17 
 18 

Q. PLEASE PROVIDE AN OVERVIEW OF RIO COMMUNICATIONS AND 19 

ITS PRESENCE IN THE STATE OF OREGON. 20 

A. Headquartered in Roseburg, Rio is a local company that describes itself as being “a 21 

full service telephone company providing high-speed service for both voice and 22 

                                                 
47  See: http://www.oregontelecom.com  News Release issued February 27, 2004: Oregon Telecom 

Expands (visited July 6, 2005). 
48  See: http://www.oregontelecom.com/contactus  (visited July 11, 2005). 
49  See: http://www.oregontelecom.com  News Release issued February 27, 2004:  Oregon Telecom 

Expands (visited July 6, 2005). 
50 See: http://www.oregontelecom.com/productsservices  (visited July 1, 2005). 
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data along with the products to support them.”  On its website, it defines itself as 1 

both a “leading Voice over Internet Protocol (VoIP) communications solution 2 

provider” and a CLEC that is in a “unique position to offer local and long-distance 3 

phone service combined with Internet services and data connectivity.”51 4 

 5 

 Rio is currently offering business services in [Confidential- XX] of Qwest’s 77 wire 6 

centers in Oregon, primarily through the purchase of UNE-L, but also using resale 7 

on a limited basis.  In addition to its corporate headquarters in Roseburg, Rio also 8 

has offices in Portland, Eugene, Medford and Bend.52  The company boasts 9 

standard business lines that, according to Rio, include “features you pay extra for 10 

with your current local carrier:  call forwarding, extended area service, call transfer, 11 

direct inward dialing, and 800 number service.”53  Rio offers a full range of 12 

business voice and data services, including ISDN, Frame Relay and ATM services.  13 

Many of these services are described in Exhibit Qwest/9. 14 

 15 

J.  United Communications (“UNICOM”) 16 

 17 

Q. PLEASE PROVIDE AN OVERVIEW OF UNICOM AND DESCRIBE ITS 18 

PRESENCE IN THE STATE OF OREGON. 19 

A. Founded in 1985 and headquartered in Bend, United Communications 20 

(“UNICOM”) states that it provides state-of-the-art telecommunications services to 21 

businesses and residences throughout Oregon and in parts of Washington.  22 

Although UNICOM also serves residential customers, commercial customers make 23 

                                                 
51  See: http://www.rio.com/about_rio and http://www.rio.com/what_we_do  (visited July 1, 2005). 
52  See: http://www.rio.com/contact_information  (visited July 27, 2005). 
53  See: http://www.rio.com/services/phone_services  (visited July 1, 2005). 
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up “the largest portion” of its customer base, and it boasts one of the highest 1 

customer retention figures in the industry.  The company serves “a broad range of 2 

industries including financial institutions, health care facilities, colleges, legal 3 

firms, as well as businesses with multiple locations that require reliable, high speed 4 

transfer of data and voice.”54  UNICOM has offices located in six communities in 5 

Qwest’s Oregon service territory, including Bend, Grants Pass, Klamath Falls, 6 

Medford, Pendleton and Portland.55   7 

 8 

UNICOM is currently providing service in [Confidential- XX] of Qwest’s 77 wire 9 

centers in Oregon, primarily through the purchase of QPP.  According to its 10 

website, it offers a host of business services, including Business Lines, Centrex, T1-11 

PRI/DSS, Call Features, Toll Free service, and a number of Internet and data 12 

services.56  UNICOM does not provide any service pricing information on its web 13 

site, and Qwest has been unable to locate any UNICOM tariffs in other states.  14 

Therefore, UNICOM’s services and prices are not included in Exhibit Qwest/9. 15 

 16 

UNICOM also advertises its VoIP service as a “realistic and economical option for 17 

small to medium-sized businesses.”  The company invites website visitors to 18 

contact a representative to “find out how VoIP can help your business grow.”57  In a 19 

June 2, 2005 press release, UNICOM announced that it had reached an agreement 20 

with OneEighty Networks to acquire all of OneEighty’s Central Oregon assets.  In 21 

describing the benefits of this transaction, UNICOM Chairman and CEO Craig 22 

                                                 
54  See: http://www.ucinet.com/pages.cgi/company/about  (visited July 6, 2005). 
55  See: http://www.ucinet.com/pages.cgi/company/locations  (visited July 6, 2005). 
56  See: http://www.ucinet.com/pages.cgi/business_services  (visited July 6, 2005). 
57  See: http://www.ucinet.com/pages.cgi/voip  (visited July 6, 2005). 
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Nelson explained that the acquisition would be “an excellent fit for our plans to 1 

deploy facilities-based voice services using VoIP.”58    2 

 3 

K.  XO Communications (“XO”) 4 

 5 

Q. PLEASE PROVIDE AN OVERVIEW OF XO COMMUNICATIONS AND 6 

ITS PRESENCE IN THE STATE OF OREGON. 7 

A. XO Communications bills itself as “a telecommunications provider offering 8 

nationwide communications solutions exclusively for businesses, agents and 9 

carriers.”59  XO’s website indicates that the company “serves 75 U.S. major 10 

metropolitan markets.”60  Portland is one of these markets, and according to its 11 

website, XO has a Softswitch and a Class 5 Voice Switch located in Portland.61   12 

 13 

In June 2004, XO announced that it had completed its acquisition of Allegiance 14 

Telecom, “creating the nation’s largest provider of national local 15 

telecommunications services focused exclusively on businesses.”  XO CEO Carl 16 

Grivner added that, as a result of this acquisition, the new XO would have “the 17 

scale and size to serve even more business customers for their local and national 18 

telecommunications needs and provide a more cost-effective alternative to the 19 

incumbents.”62 20 

 21 

                                                 
58  See: http://www.ucinet.com  Press release linked to Home Page  (visited July 6, 2005). 
59  See: http://www.xo.com  (visited July 26, 2005). 
60  See: http://www.xo.com  (visited July 26, 2005). 
61  See: http://www.xo.com/about/network/maps/map_complete  (visited July 7, 2005). 
62  See: http://www.xo.com/news  Press release issued June 23, 2004  (visited July 30, 2005). 



Qwest/1 
Brigham/60 

[PUBLIC VERSION] 

XO is a purely facilities-based CLEC, serving local exchange customers in the 1 

Portland metropolitan area via its own switch.  Some customers are served in a full 2 

facilities-based manner, and some are served in a switch facilities-based manner, 3 

via the purchase of UNE-L.  According to its website, XO offers a complete 4 

portfolio of business services, including basic business lines, analog and digital 5 

trunks, Centrex, Frame Relay, ISDN-PRI and Toll-Free Service.63  Exhibit Qwest/9 6 

contains more information about these services.  In addition to its wireline services, 7 

XO also offers business VoIP services through its XOptions Flex product line.  8 

Portland is among the more than 45 major markets where XOptions Flex is 9 

available.64 10 

 11 

VIII.  INTERMODAL COMPETITION 12 

A.  Wireless Services 13 

 14 

Q. PLEASE REVIEW THE RECENT TRENDS IN WIRELESS ACCESS LINE 15 

GROWTH IN OREGON. 16 

A. As I noted earlier in my testimony, according to the FCC, the number of wireless 17 

subscribers in Oregon increased from 1,201,207 in December 2000 to 2,029,224 in 18 

June 2004—a 69% increase in four years.65  Over this same time period, total ILEC 19 

wirelines in Oregon decreased almost 20%, while Qwest access lines decreased 20 

more than 23%.  Thus, it is clear that wireless service is gaining market share at the 21 

expense of wireline services; in fact there are now more wireless “lines” than wired 22 

                                                 
63  See: http://www.xo.com/products/a-zindex  (visited July 26, 2005). 
64  See: http://www.xo.com/news  Press release issued April 18, 2005  (visited July 30, 2005). 
65  See Local Telephone Competition:  Status as of December 2004,, FCC Industry Analysis and 

Technology Division, Wireline Competition Bureau, released July 8, 2005, Table 13. 
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lines in Oregon according to the FCC’s data.  While the explosion of wireless 1 

service is perhaps having a greater impact in the residential market, wireless service 2 

is nonetheless impacting the business market, especially for small businesses. 3 

 4 

Q. IS WIRELESS SERVICE NOW A GENERALLY-ACCEPTED MEANS OF 5 

PLACING AND RECEIVING TELEPHONE CALLS? 6 

A. Yes.  Wireless phone service is now widely accepted by business and residential 7 

consumers, and for many customers, it serves as a substitute for traditional wireline 8 

telephone service.  In addition, wireless providers are now augmenting their 9 

services with data applications, such as dial-up wireless Internet access, text 10 

messaging and image transmission, to bring additional functionality to their 11 

services and to attract new customers.  As stated in a recent report by the Yankee 12 

Group: 13 

 14 
From a ‘product’ perspective, cellular service has begun to deliver many of 15 
the desired features and functionality of traditional voice.  Primarily, the call 16 
quality, service reliability and coverage reach of cellular has increased greatly.  17 
While cellular reliability and coverage do not quite meet the high standards set 18 
by wireline, the improvement has been marked, and the service experience is 19 
close enough to wireline for many users. 20 
 21 
As a result, wireless service is becoming increasingly interchangeable with 22 
wireline service.66 23 

 24 

Q. SHOULD WIRELESS SERVICE BE CONSIDERED AS A COMPETITIVE 25 

FACTOR IN THE RETAIL SWITCHED BUSINESS SERVICE MARKET? 26 

A. Yes.  While Qwest does not contend that all business customers view wireless 27 

service as a complete substitute for traditional wireline service, wireless service 28 

does represent an increasingly meaningful competitive alternative for single-line or 29 
                                                 
66  See A New Era in Voice Communications, as Mobile Changes the Rules for Wireline, Yankee Group 

Report, November, 2003, p. 3. 
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multi-line business customers (where wireless service could replace all lines, or 1 

serve as a substitute for a secondary line).  With the advent of FCC-mandated 2 

wireless number portability in November 2003, Qwest’s wireline business 3 

customers now have the option of retaining their preexisting Qwest telephone 4 

number when moving to wireless service, which increases the attractiveness of 5 

wireless service as a functional substitute for Qwest’s switched business services.  6 

Further, most wireless carriers in Oregon now use digital wireless technology, 7 

which has greatly improved the quality of wireless calls and enhanced the 8 

attractiveness of wireless service.  Wireless carriers currently offer a full range of 9 

calling features such as Call Waiting, Voice Messaging, Three-Way Calling, Call 10 

Forwarding, etc., that are functionally similar to Qwest’s calling features. 11 

 12 

Q. IS THERE EVIDENCE THAT BUSINESS CUSTOMERS ARE 13 

SUBSTITUTING WIRELESS SERVICE FOR WIRELINE SERVICE? 14 

A. Yes.  While residential customers have been substituting wireless service for their 15 

landline connections for some time, this trend is now starting to gain traction in the 16 

small business market, especially for those businesses that have employees that 17 

spend time both in and out of the office.  For example, “on the go” businesses such 18 

as landscapers, construction managers and real estate agents are prime examples of 19 

the types of small businesses that rely heavily on wireless service.  In a report titled 20 

“The Landline to Wireless Shift is Finally Under Way at Many SMBs” (small and 21 

medium businesses), the Yankee Group stated: “Based on data from our 2003 Small 22 

& Medium Business Bundled Communications Survey, we find landline 23 

displacement is finally increasing across all SMB size segments.”67 24 

 25 
                                                 
67  The Landline to Wireless Shift is Finally Under Way at Many SMBs, Yankee Group Report, December 

3, 2003, p. 1. 
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 In a recent deregulation proceeding, the Colorado Public Utilities Commission 1 

hired an outside consulting firm (Ciruli Associates) to perform a survey of Colorado 2 

residence and business customers to obtain opinions on several telecommunications 3 

issues, including wireless substitution.  When asked the abstract question of 4 

whether they would consider replacing their business telephone service with 5 

wireless phone service, 14% of business customers responded “yes.”68  When Ciruli 6 

Associates asked a more concrete version of the same question—based on various 7 

levels of wireline price increases—the number of customers indicating a 8 

willingness to wholly substitute wireless for wireline service increased 9 

significantly:69  For example, 25% of the business customers surveyed said they 10 

would consider “cutting the cord” if Qwest were to increase its business rates by 11 

$25 per month.  Another 38% of the customers surveyed said that they would 12 

consider “cutting the cord” if Qwest were to increase its business rates by $50 per 13 

month.  Only 45% of the customers said that they would not consider migrating to 14 

wireless at any price—which (after excluding the 6% of customers who did not 15 

respond) means that for more than half of Colorado business customers, relative 16 

price is an important factor.  It is reasonable to assume that Oregon business 17 

customers would reflect the same sentiments. 18 

 19 

 This data demonstrates that for a significant number of Colorado—and Oregon—20 

business customers, wireless service may represent an effective substitute for 21 

wireline service.  The existence of wireless alternatives necessarily constrains 22 

Qwest’s ability to raise prices for wireline switched business services because an 23 

                                                 
68  In the Matter of the Combined Application of Qwest Corporation for Reclassification and 

Deregulation of Certain Part 2 Products and Services and Deregulation of Certain Part 3 Products 
and Services, Colorado Public Utilities Commission, Docket No. 04A-411T, Answer Testimony of 
Floyd Ciruli, filed February 18, 2005, Exhibit CA-1, p. 45. 

69  Id., Exhibit CA-1, p. 47. 
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increase in Qwest’s prices (or a decline in its service quality) would likely cause 1 

these customers to replace their wireline service with a wireless phone, thereby 2 

further reducing Qwest’s profitability.  Finally, it is important to understand that 3 

wireless service need not be a complete substitute for all business customers in 4 

order for it to constrain Qwest’s wireline pricing.  Thus, wireless service represents 5 

an effective price-constraining substitute for wireline service.   6 

 7 

Q. WHICH WIRELESS PROVIDERS NOW OFFER SERVICE IN OREGON? 8 

A. Numerous wireless providers now offer service in the state, including Cingular, 9 

Verizon Wireless, T-Mobile, Sprint, Nextel,70 Edge Wireless, Leap Wireless (d/b/a 10 

Cricket) and several small carriers. 11 

 12 

Q. DO THESE WIRELESS CARRIERS NOW PROVIDE SERVICE 13 

THROUGHOUT QWEST’S SERVICE TERRITORY IN OREGON? 14 

A. Yes.  Each wireless carrier does not typically serve customers who reside in every 15 

location in the state, although customers are usually able to use “roaming” functions 16 

even if they are not in their wireless carrier’s primary service area.  However, 17 

wireless carriers in the aggregate provide coverage throughout virtually all of 18 

Qwest’s wireline service territory.  Exhibit Qwest/10 includes publicly-available 19 

Oregon wireless service availability maps for several wireless providers operating 20 

in Oregon. 21 

 22 

Q. HAVE YOU ASSESSED THE SERVICES AND PRICES OF WIRELESS 23 

CARRIERS AS COMPARED TO QWEST’S BUSINESS SERVICES IN 24 

OREGON? 25 

                                                 
70  Nextel is currently in the process of merging with Sprint. 
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A. Yes.  Wireless plans are now priced very competitively with Qwest’s flat business 1 

local exchange and package rates in Oregon.  Exhibit Qwest/11 provides a sampling 2 

of available plans from Cingular, Sprint PCS, Cricket, T- Mobile, Unicel and  3 

Verizon.71 and compares these plans to Qwest flat business line rates in the 4 

Portland, Eugene, Salem, Corvallis and Bend areas.  Typically, available wireless 5 

calling plans include a standard range of calling features, such as Caller ID, Voice 6 

Mail, Call Waiting, Three-Way Calling, etc., at no additional charge.  As depicted 7 

in Exhibit Qwest/11, these wireless plans are priced similarly to (and in some 8 

instances, substantially lower than) Qwest’s equivalent services (local exchange 9 

business services with features or the Business Choice package).  Clearly, wireless 10 

services represent yet another competitive alternative to Qwest’s switched business 11 

services for many Oregon businesses.  12 

 13 

 As stated earlier in my testimony, Qwest does not contend that wireless service is 14 

viewed as a complete substitute for wireline business services by all Qwest business 15 

customers.  However, for many business customers, and especially for smaller 16 

businesses that have a need for mobility (i.e., landscapers, plumbers, real estate 17 

agents, interior decorators, caterers, construction managers, transportation and 18 

delivery personnel, etc.), wireless service is clearly substitutable for standard 19 

wireline service.  This competitive reality must be considered when assessing 20 

overall competition in the switched business service market. 21 

 22 

Q. WHAT DO YOU CONCLUDE REGARDING THE IMPACT OF WIRELESS 23 

COMPETITION IN THE SWITCHED BUSINESS SERVICES MARKET IN 24 

OREGON? 25 
                                                 
71  This exhibit provides a representative sample of Oregon wireless carriers and their rates.  This 

comparison does not reflect all wireless carriers serving Qwest’s service territory in Oregon. 
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A. As I have demonstrated, for a number of business customers, wireless service offers 1 

an effective substitute for Qwest’s switched business services.  Even though 2 

wireless service may not be a perfect substitute for wireline service, the existence of 3 

wireless alternatives necessarily constrains Qwest’s ability to raise prices for its 4 

switched business services, because an increase in Qwest’s prices would likely 5 

cause some business customers to replace their wireline services with a wireless 6 

phone, thereby further reducing Qwest’s profitability.  Quite simply, while all 7 

customers do not see wireless as a perfect or viable substitute, as long as there are 8 

enough customers who would consider a switch from Qwest’s wireline service to 9 

wireless service, Qwest would not be able to increase wireline rates without the 10 

substantial risk of losing customers and the associated revenues to wireless 11 

alternatives.   12 

 13 

B.  VoIP-Based Services 14 

  15 

Q. IS TELEPHONE SERVICE UTILIZING VoIP TECHNOLOGY NOW 16 

AVAILABLE TO BUSINESS CUSTOMERS IN OREGON? 17 

A. Yes.  In fact, numerous telecommunications providers, including Qwest, now offer 18 

VoIP-based telephone services to business customers in Oregon.  Alternative 19 

providers currently offering VoIP-based business services in Oregon include 20 

AT&T, Vonage, Packet8, Covad, MCI, XO, McLeod, Unicom and several others.72 21 

I will describe the business VoIP offerings for several of these provides below, and 22 

Exhibits Qwest/12 through Qwest/19 contain press releases and web site postings 23 

                                                 
72  Comcast has recently announced that it is offering VoIP-based local exchange service in the Portland 

area, although the initial primary focus will be to serve residential consumers.  In other states where 
Comcast offers telephone service, it does serve a number of business customers. 
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describing the business VoIP offerings of each of the aforementioned VoIP 1 

providers.  2 

 3 

Q. DOES VOIP SERVICE FUNCTION IN A MANNER SIMILAR TO 4 

STANDARD CIRCUIT-SWITCHED TELEPHONY? 5 

A. From a customer perspective, yes.  VoIP-based telephone service looks and 6 

functions very much like traditional telephone service.  VoIP is a technology (rather 7 

than a “service”) that allows a customer to utilize a standard telephone set to 8 

originate and receive telephone calls using the same dialing patterns that are used 9 

for standard wireline telephone service.  Basic VoIP set-up is relatively simple—a 10 

standard telephone is simply plugged into an adaptor (provided by the VoIP 11 

carrier), which is then connected to the phone jack in a personal computer.  From 12 

the standpoint of the customer, VoIP works just like traditional telephone service, 13 

except that it provides additional features and functionality.  As I will describe, 14 

there are numerous VoIP options and services available to meet the needs of small, 15 

medium and large businesses.  16 

 17 

 VoIP providers also allow customers to select the area code they would like to be 18 

assigned to them.  For example, an Oregon VoIP customer with significant business 19 

volumes with Chicago customers may elect a Chicago area code.  By doing so, all 20 

calls from Chicago callers to the Oregon-based customer essentially become toll-21 

free.   22 

 23 

Q. IN THE PAST, DID USERS OFTEN COMPLAIN ABOUT THE VOICE 24 

QUALITY OF VOIP CALLS? 25 

A. Yes.  However, this no longer appears to be a concern.  While early VoIP calls may 26 

have been subject to choppiness and dropped calls, VoIP transmission quality has 27 
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improved dramatically in the recent past, and in most cases, the quality of VoIP-1 

based services is indistinguishable from traditional telephone service.  As noted 2 

recently in PC Magazine, “[p]aid VoIP services. . . . have come a long way in 3 

correcting issues that lead to poor voice quality.  The sound quality with VoIP is 4 

usually indistinguishable from that of traditional phone service.”73   5 

 6 

Q. DOES VoIP SERVICE REQUIRE A CUSTOMER TO BE 7 

“TECHNOLOGICALLY SAVVY”?  8 

A. Not really.  While perhaps this was true in the early days of VoIP, today’s VoIP-9 

based services are certainly not limited to “techies.”  For example, under normal 10 

circumstances, the adapter provided by the VoIP provider is easily installed.  One 11 

simply connects the adapter provided by the VoIP provider to the cable or DSL 12 

modem, using a standard modular cord.  The adaptor is then connected to the 13 

computer and the telephone is connected to the adaptor using modular cords.  This 14 

is no more difficult than connecting one’s computer to peripherals.  To illustrate, I 15 

have provided as Exhibit Qwest/20 a page from the AT&T “CallVantage” User 16 

Guide that diagrams the equipment wiring.74   17 

 18 

Q. DO VOIP PROVIDERS OFFER 911 SERVICES? 19 

A. Yes.  Nearly all VoIP providers offer 911 services, and most now offer E-911 20 

services that are equivalent to Qwest’s E-911 service.  For example, Packet8’s web 21 

site states that: 22 

 23 
In June 2004, Packet8 became the first major broadband Internet telephone 24 
service provider to offer E911 service to consumers. Packet8’s E911 service, 25 

                                                 
73  “Talk Is Cheaper,” PC Magazine, January 12, 2005, see 

http://www.pcmag.com/article2/0,1759,1746589,00.asp  
74 See http://www.usa.att.com/callvantage/faqs/user_guide.jsp  
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developed in partnership with Level3 Communications, automatically routes 1 
emergency calls, along with computer-based “screen pops” of caller 2 
information, to dispatch operators at local PSAPs. 3 
 4 
Since Packet8 E911 calls are routed as emergency traffic, callers should 5 
expect to receive the same response from emergency personnel that they 6 
would receive from traditional 911 service, subject to the capabilities of the 7 
local PSAP. Packet8’s E911 service eliminates the need for operators to ask 8 
Packet8 callers their location, which could be vital in cases where the caller 9 
may not be able to verbally communicate. 10 
75 11 

 While AT&T has always offered 911 service to its VoIP customers, it is now 12 

rolling out E-911 service.  Specifically, AT&T has recently announced that it has 13 

“begun introducing Enhanced 911 Service to its AT&T CallVantage Service users 14 

in a phased deployment to be largely completed later this summer.”  AT&T states 15 

that its “E-911 service delivers a caller’s name, telephone number and service 16 

address directly to the console of the appropriate Public Safety Answering Point 17 

(PSAP) in the event of an emergency.”76 18 

 19 

 Covad states that “Enhanced 911 (E-911) was built into Covad VoIP as a 20 

fundamental feature on every single one of (its) managed VoIP lines since in its 21 

introduction.”77  Comcast states that it “has access to the network, systems and 22 

capabilities to handle 911/E911 calls the way traditional phone companies do, 23 

ensuring that calls, location information and telephone numbers are transmitted to 24 

the correct local emergency responders.”78 25 

 26 

Q, HAS THE FCC ISSUED AN ORDER REQUIRING ALL VoIP PROVIDERS 27 

TO OFFER E-911 SERVICE BY THE END OF 2005? 28 
                                                 
75  See http://www.packet8.net/about/e911.asp  (visited August 1, 2005). 
76  AT&T Press Release, July 11, 2005. 
77  See:  http://www.covad.com/voip/voip.shtml  
78  Comcast Press Release, June 24, 2005. 
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A. Yes.  On June 3, 2005, the FCC released Order 09-116 in Docket Nos. 04-36 and 1 

05-196 requiring VoIP providers to offer E911 service by the end of 2005.  The 2 

FCC requires that : 3 

 4 
• All interconnected VoIP providers must automatically provide E9-1-1 5 

services to all customers as a standard, mandatory feature without 6 
customers having to specifically request this service. VoIP providers may 7 
not allow their customers the option to “opt-out” of E911 service.  8 

• Before interconnected VoIP service providers can activate a new 9 
customer’s service, providers must obtain from the customer the physical 10 
location at which the service will first be used so that emergency services 11 
personnel will be able to locate callers who dial 9-1-1. Interconnected 12 
VoIP providers must also provide one or more easy ways for all customers 13 
to update the physical location they have registered with the provider, if it 14 
changes.79  15 

 16 

 In sum, E-911 services are available from most VoIP providers today, and all VoIP 17 

providers are required to provide E-911 by the end of 2005. 18 

  19 

Q. CAN YOU QUANTIFY THE NUMBER OF OREGON CONSUMERS NOW 20 

UTILIZING VoIP-BASED SERVICES IN LIEU OF QWEST LOCAL 21 

EXCHANGE SERVICES? 22 

A. Unfortunately, no.  In part because VoIP providers are not required by any 23 

governmental or regulatory agency to report the size and composition of their 24 

customer bases, and in part because alternative competitive data is difficult to 25 

obtain, Qwest has no real means of assessing the number of Oregon customers 26 

served by VoIP providers.  However, it is clear that VoIP service is being marketed 27 

aggressively on a national basis and in Oregon.  For example, Vonage recently 28 

announced that it had more than 700,000 subscribers, and that it was adding 15,000 29 

                                                 
79  See http://ftp.fcc.gov/cgb/consumerfacts/voip911.html  
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customers per week.  According to its CEO, Jeffrey Citron, Vonage will easily 1 

cross the one million subscriber mark before the end of 2005.80  XO 2 

Communications recently announced that it “has more than 1,000 customers of 3 

XOptions Flex,” its VoIP services bundle for businesses. This occurred in “just 4 

three months” after launching the service, and according to XO demonstrates “the 5 

strong demand by small and medium-sized businesses for VoIP solutions that are 6 

simple, flexible and cost effective.”81 7 

 8 

Q. ARE VOIP CALLS ASSESSED ORIGINATING ACCESS CHARGES?   9 

A. No.  Currently, VoIP calls are not assessed originating switched access charges, 10 

enabling VoIP providers to offer very low long distance rates.  For example, as 11 

depicted in Exhibits Qwest/12 through Qwest/19, AT&T, XO, Covad, Vonage, 12 

Packet8 and other VoIP providers offer business customers unlimited local and long 13 

distance calling within the continental United States and Canada for a flat fee, and 14 

international long distance rates from the U.S. are generally offered at rates well 15 

below standard direct-dialed rates.   16 

 17 

Q. ARE THE VOIP OFFERINGS AVAILABLE IN OREGON PRICED 18 

COMPETITIVELY WITH QWEST’S SWITCHED BUSINESS SERVICES? 19 

A. Yes.  VoIP offerings available to Oregon business customers today are priced very 20 

competitively with Qwest switched business rates; however, since VoIP services 21 

typically include numerous features (and in many cases, free long distance), it is 22 

most meaningful to compare VoIP service with traditional telephone service 23 

including some group of features (and for some plans, long distance usage).  For 24 

                                                 
80  See Vonage homes in on 1 million subscriber mark, Jeffrey Hodgson, Reuters, May 31, 2005. 
81  XO Press Release, August 1, 2005. 
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comparison purposes, the current Qwest flat-rate business basic exchange rate in 1 

rate group 1 is $26.00, and the End User Common Line (“EUCL”) charge is $6.50, 2 

for a total basic monthly rate of $32.50. Qwest also offers the Qwest Choice 3 

Business package, which includes a choice of three features, for $39.99 ($46.49 4 

with EUCL), and the Qwest Choice Business Plus package, which includes a choice 5 

of 15 features, for $49.99 ($56.49 with EUCL).  Unlike most VoIP plans, however, 6 

these packages do not include free long distance.  Further, there is no “EUCL” 7 

charge related to VoIP service. 8 

 9 

Q. CAN YOU PROVIDE SOME EXAMPLES OF COMPETITIVE VOIP 10 

OFFERINGS? 11 

A. Yes.  I will provide some examples of competitive VoIP-based business local 12 

exchange services, culled from Exhibits Qwest/12 through Qwest/19.  Please see 13 

these exhibits for more detail, and for information regarding other carriers not 14 

discussed below. 15 

 16 

Q. PLEASE DESCRIBE AT&T “BUSINESS VoIP” SERVICE. 17 

A. AT&T offers VoIP-based services for small and large businesses.  For small 18 

businesses, AT&T offers its “CallVantage Small Office Plan.”82  According to 19 

AT&T’s website (see Exhibit Qwest/12), for $49.99, a small business customer can 20 

purchase a two-line plan with “unlimited local and long distance calling in the US 21 

and to Canada for the 1st line and 500 LD minutes for faxing and calling 22 

throughout the US and to Canada on 2nd line.”  The service includes numerous 23 

features, including Error! Hyperlink reference not valid., Error! Hyperlink 24 

reference not valid., Error! Hyperlink reference not valid., Error! Hyperlink 25 
                                                 
82  AT&T CallVantage service is available to all Oregon small business customers.  However, at present, 

local numbers are only available in the 503 area code. 
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reference not valid., Error! Hyperlink reference not valid., Error! Hyperlink 1 

reference not valid., Error! Hyperlink reference not valid., Error! Hyperlink 2 

reference not valid., Error! Hyperlink reference not valid., Error! Hyperlink 3 

reference not valid., Error! Hyperlink reference not valid., Error! Hyperlink 4 

reference not valid., Error! Hyperlink reference not valid., Error! Hyperlink 5 

reference not valid., Error! Hyperlink reference not valid., and Error! 6 

Hyperlink reference not valid..83   7 

 8 

 Thus, the AT&T CallVantage VoIP business customer receives two lines, unlimited 9 

local and long distance calling in the United States and Canada (on the first line), 10 

plus a host of advanced features, for only $49.99 per month, as compared to 11 

Qwest’s Choice Business Plus package, which includes a choice of 15 features, for 12 

$49.99 ($56.49 with EUCL) per month.  The Qwest plan, however, only includes 13 

one line, and it does not include unlimited free long distance.  It is clear that the 14 

AT&T business VoIP plans compare very favorably with Qwest’s basic business 15 

service packages.   16 

 17 

 AT&T also offers VoIP-based solutions for large businesses.  According to 18 

AT&T’s website: 19 

 20 
AT&T’s VoIP Services help your business evolve to the next generation of 21 
converged communication services.  Enhancing employee productivity, 22 
reducing operational expenses and gaining the efficiencies of a unified 23 
network help you attain the leading edge over your competition.  AT&T’s 24 
VoIP services are delivered with the quality of service, reliability and security 25 
required for your mission critical business communications.  Powering these 26 
services is AT&T’s world-class global, IP-MPLS network, which is 27 
standards-based and designed to support open protocols such as Session 28 

                                                 
83  See:  http://www.usa.att.com/callvantage/plans/index.jsp, visited July 21, 2005. 
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Initiated Protocol (SIP) which provides the interoperability and scalability that 1 
your business needs for next-generation communication applications. 2 
 3 
AT&T offers a broad portfolio of VoIP solutions designed to help you achieve 4 
your business objectives at the pace your business requires... 5 

 6 
• Corporate Networks: VoIP with AT&T’s VPN services helps you 7 

maximize your networking investment by providing you with high 8 
quality voice communications that can seamlessly connect your 9 
entire enterprise  10 

• Branch Offices: AT&T IP Telephony services give you the 11 
flexibility to deploy advanced features throughout the entire 12 
enterprise.  Whether your employees are located at headquarters or a 13 
remote office, they can all benefit from the productivity 14 
enhancements of IP Telephony.  15 

• Remote Workers: Whether you have full-time, part-time or 16 
occasional remote workers, AT&T will be providing services that 17 
support their needs with cost effective, feature rich options that 18 
allow them to be “always at their desk”.  19 

• Call Centers: As your call centers evolve to be IP-enabled, AT&T 20 
will evolve with you and provide critical VoIP services to help you 21 
gain new efficiencies and capabilities as you serve your customers.84 22 

 23 

 AT&T recently unveiled its “Dynamic Network Applications™ (“DNA”) service.  24 

According to its May 2, 2005 press release, “Voice DNA” offers: 25 

 26 
• Network-based voice over IP (VoIP) service that combines the cost and 27 

functionality of a premise-based VoIP service, with the flexibility, control 28 
and reduced capital expenditures of network-based IP services; 29 

 30 
• A VoIP solution for enterprise branch offices and remote locations, as well 31 

as smaller businesses;   32 
 33 

• Enhanced telephony features and “any distance” calling plans, and 34 
provides a full suite of management capabilities and end user tools; 35 

 36 
• All of the standard features of today’s business telephone in addition to 37 

advanced features, such as mid-call move, which gives customers the 38 
ability to move a call from one phone to another without disruption; 39 

                                                 
84  See:  http://www.business.att.com/service_portfolio.jsp  (visited July 21, 2005). 
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personalized call handling, simultaneous ring, click-to-call, to dial calls 1 
with a single mouse click; locate me; the ability to have multiple phones 2 
ring at once or sequentially for ultimate reachability; on-demand audio 3 
conferencing; and integration with Microsoft Outlook.85 4 

 5 

 AT&T does not provide pricing for these large business VoIP-based services on its 6 

website. 7 

 8 

Q. PLEASE DESCRIBE VONAGE’S VoIP OFFERING. 9 

A. According to the Vonage website86 (see Exhibit Qwest/18), for $39.99 per month, 10 

business customers may purchase the “Small Business Basic” plan that includes 11 

1,500 minutes of local and long distance calls, as well as numerous features 12 

(including fax service, voicemail plus, caller ID, call forwarding, call waiting and 13 

many others).87  Vonage’s “Small Business Unlimited” plan, priced at $49.99 per 14 

month, provides unlimited local and long distance calling within the United States 15 

and Canada, along with all of the features included in the “Small Business” plan.  16 

Vonage’s VoIP rates compare very favorably to the $32.50 Qwest local basic 17 

exchange rate (including EUCL but excluding features and long distance), the 18 

$46.49 rate (including EUCL but excluding long distance) for Qwest Choice-19 

Business, and the $56.49 (including EUCL) rate for Qwest Choice Business Plus. 20 

 21 

Q. PLEASE DESCRIBE COVAD’S VOIP OFFERING. 22 

A. As indicated in Exhibit Qwest/13, Covad offers VoIP services primarily to business 23 

customers.  On September 1, 2004, Covad announced the availability of “business 24 

class Covad VoIP” to several new markets, including Portland.  According to 25 

                                                 
85  AT&T Press Release, May 2, 2005. 
86  See http://www.vonage.com/products_basic_sb.php  (visited August 1, 2005). 
87  Vonage business service is available to all Oregon business customers.  However, at present, local 

numbers are only available in the 971 area code. 
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Covad, its VoIP service “is managed end-to end, offering small and medium 1 

businesses an unparalleled suite of services and voice quality that businesses can 2 

rely on.”88  Covad touts its “managed” VoIP service” that utilizes the Covad 3 

network and is “designed to handle phone service with 24x7 systems monitoring 4 

along with guarantees for clarity and accessibility.”  Covad continues: “With a 5 

managed network (last mile loop and core network) there is no perceivable 6 

difference in voice quality between a traditional voice call and a VoIP call.”89  With 7 

its “Managed” VoIP, the customer purchases its broadband connection from 8 

Covad.90 9 

 10 

 For large businesses (up to 250 employees per location) Covad offers its “vPBX 11 

Voice Service” which includes  12 

 13 
• Voice service  14 
• 1.5 Mbps T1 or SDSL broadband access optimized for voice services  15 
• Premium ISP and hosting services  16 
• Advanced phone features such as Find Me/Follow Me, instant conference 17 

calling, and easy adds, moves and changes provided with Covad’s award 18 
winning Dashboard (see below)  19 

• The flexibility of choosing between a metered or unlimited calling plans  20 
• With multiple locations, interoffice calls over the Covad network are free 21 

of charge at all times with 4-digit dialing  22 
• Automatic implementation of new features and upgrades  23 
• Emergency 911 (E-911), the system routing emergency calls to the 911 24 

center closest to the caller AND automatically displaying the caller’s 25 
phone number with address for expedited response91  26 

 27 

                                                 
88  Covad Press Release, September 1, 2004. 
89  See http://www.covad.com/voip/whatisvoip/networktypes.shtml  
90  With most “unmanaged” VoIP offerings, the end-user customer purchases a broadband connection 

(e.g., DSL) from one provider, and may purchase VoIP service from another provider. 
91  See:  http://www.covad.com/voip/voiceservices/index.shtml  
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 Covad recently touted its “PBXi” service, which “enables businesses to utilize their 1 

existing on-premise telephone system and gain (the) significant cost advantages 2 

VoIP provides” with “no upfront capital expenses to integrate Covad PBXi Voice 3 

Service.”92  This service, designed for customers with 5 to 100 employees per 4 

location, includes: 5 

 6 
• Voice service  7 
• 1.5 Mbps T1 broadband access optimized for voice services  8 
• Premium ISP and hosting services  9 
• A set number of local and long distance minutes included each month  10 
• With multiple locations, interoffice calls over the Covad network are free 11 

of charge at all times with 4-digit dialing  12 
• Cisco 2431 integrated access device (IAD)  13 
• Emergency 911 (E-911), the system routing emergency calls to the 911 14 

center closest to the caller AND automatically displaying the caller’s 15 
phone number with address for expedited response93 16 

 17 

 Covad does not provide detailed pricing information on its web site, but does state 18 

that “flat-rate pricing with unlimited local and long distance calling ranges from 19 

$36.95 to $59.95 per phone per month, depending on the number of stations.”94 20 

 21 

Q. PLEASE DESCRIBE XO’S VOIP OFFERING. 22 

A. On April 18, 2005, XO announced the nationwide launch of its “XOptions Flex” 23 

VoIP-based services for business in 45 markets, including Portland.  According to 24 

its press release: 25 

 26 
XOptions Flex is an integrated VoIP services solution that gives business 27 
customers enhanced features, functionality and value for their voice and 28 
Internet services, all in one simple package.  It is the industry’s first VoIP 29 

                                                 
92  Covad Press Release, July 13, 2005. 
93  See:  http://www.covad.com/voip/voiceservices/index.shtml  (visited August 1, 2005). 
94  See:  http://www.covad.com/voip/voiceservices/details.shtml  (visited August 1, 2005). 
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services bundle for businesses that combines unlimited local and long distance 1 
calling, dedicated Internet access and web hosting services for a flat monthly 2 
price.  3 
 4 
“XOptions Flex offers businesses across the country the most comprehensive 5 
and flexible VoIP services bundle,” said Craig Collins, vice president of 6 
product management at XO Communications.  “VoIP is truly revolutionizing 7 
the telecommunications industry, and XOptions Flex leverages the power of 8 
the Internet to provide a high quality and reliable communications solution 9 
that integrates voice and data over a single broadband connection with more 10 
valuable features for small and medium-sized businesses that save them time 11 
and money.”95  12 
 13 

 As described in Exhibit Qwest/19, XO states that its “XOptions Flex” service 14 

includes more than twenty standard voice features for each phone line including call 15 

forward, three-way calling, and voice mail, as well as E-911.   Key features of the 16 

service include:96  17 

 18 
• Dedicated Internet Access up to 3 Mbps 19 
• Dynamic bandwidth allocation 20 
• Unlimited local calling 21 
• Unlimited inbound and outbound domestic long distance calling 22 
• An easy-to-use Administrative Web Portal for making real-time changes 23 

to services 24 
• Web Basic Hosting Package 25 
• Additional voice lines, hosting and other applications can also be added on 26 

an a la carte basis 27 

 28 

 XO does not provide any pricing information on its website. 29 

 30 

Q. ARE CABLE PROVIDERS ALSO UTILIZING VOIP TO PROVIDE 31 

TELEPHONE SERVICE TO CUSTOMERS? 32 

A. Yes.  Comcast and other cable providers are now entering the VoIP telephony 33 

market.  On June 24, 2005, Comcast announced the launch of “Comcast Digital 34 
                                                 
95  See:  http://www.xo.com/news/227.html  (visited July 27, 2005). 
96  Id. 
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Voice” in the Portland metropolitan area.  According to its press release, 1 

“Comcast’s new IP-enabled voice service offers customers digital-quality phone 2 

service with unlimited direct-dial local and domestic long distance calling, Web 3 

access to voicemail, E911 service and 12 of the most popular calling features.”97  4 

Comcast offers a “managed” VoIP service where calls originate and travel over 5 

Comcast’s own proprietary managed network.  Comcast offers unlimited local and 6 

domestic long distance calling for as little as $39.95 per month. 7 

 8 

 While Comcast and other cable companies have been primarily focused on 9 

residential cable households, they are increasingly providing telephone and internet 10 

services to business customers.   11 

 12 

Q. WHAT DO YOU CONCLUDE REGARDING THE IMPACT OF VOIP-13 

BASED COMPETITION IN THE SWITCHED BUSINESS SERVICES 14 

MARKET IN OREGON? 15 

A. VoIP-based telephone services are now offered to small, medium and large business 16 

customers throughout Oregon, and many business customers are purchasing VoIP-17 

based services from companies such as AT&T, Covad, MCI, McLeod, Packet8, 18 

Unicom, Vonage, XO and several others.  For Qwest’s business customers with 19 

access to a broadband Internet connection who use calling features and make long 20 

distance calls, VoIP-based services provided by these and other providers represent 21 

a viable and price-competitive alternative to Qwest’s traditional wireline business 22 

services.  As described above, VoIP services are available at rates and terms that are 23 

comparable with Qwest’s switched business services.  Thus, for many businesses, 24 

                                                 
97  Comcast Press Release, June 24, 2005. 
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VoIP-based telephony represents an effective substitute for traditional telephone 1 

service.   2 

 3 

Along with traditional wireline and wireless competitive alternatives, the 4 

availability of VoIP-based services to Oregon business customers demonstrates that 5 

the criteria outlined in ORS 759.30(4) have been satisfied.  First, the wide 6 

availability of VoIP-based services that are comparable to traditional switched 7 

business telephone service demonstrates that “services are available from 8 

alternative providers in the relevant market.”  ORS 759.30(4)(a).  Second, VoIP-9 

based services that are “functionally equivalent or substitutable at comparable rates, 10 

terms and conditions” are available from alternative providers in Oregon.  ORS 11 

759.30(4)(b).  Third, the existence of multiple VoIP providers in Oregon 12 

demonstrates that there are no “existing economic or regulatory barriers to entry” in 13 

the Oregon business market.  ORS 759.30(4)(c).  Finally, the emergence of VoIP-14 

based telephony has the effect of necessarily constraining the prices that Qwest can 15 

charge for traditional wireline telephone service.  16 

 17 

IX.  OTHER RELEVANT CONSIDERATIONS 18 

 19 

Q. HAS THE COMMISSION BEEN CHARGED WITH REDUCING 20 

REGULATORY BURDENS ON TELECOMMUNICATIONS CARRIERS 21 

AND ADVANCING PRICING FLEXIBILITY FOR COMPETITIVE 22 

SERVICES? 23 

A. Yes.  Oregon law now requires the Commission to submit, on an annual basis, a 24 

report to the Governor and Legislative Assembly or the Emergency Board, 25 

including information on: 26 
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 1 
(1) The status of competition in the telecommunications industry; 2 
 3 
(2) Significant changes that have occurred in the telecommunications industry 4 
during the preceding 12 months; 5 
 6 
(3) Statutes that inhibit or discourage competition in and deregulation of the 7 
telecommunications industry; 8 
 9 
(4) Specific actions taken by the commission to reduce the regulatory 10 
burden imposed on the telecommunications industry, including 11 
telecommunications utilities and competitive telecommunications 12 
providers (emphasis added);  13 
 14 
(5) Specific actions taken by the commission to maximize the 15 
opportunities for telecommunications utilities and competitive 16 
telecommunications providers to achieve pricing flexibility, including rate 17 
rebalancing, exemption from regulation and streamlined regulations 18 
(emphasis added); 19 
 20 
(6) Specific actions taken by the commission to: 21 
 22 

(a) Minimize implicit sources of support; and 23 
 24 
(b) Maximize explicit sources of support that are specific, sufficient, 25 
competitively neutral and technologically neutral and that support 26 
telecommunications services for customers of telecommunications 27 
providers in high-cost locations; and 28 

 29 
(7) Statutes that should be enacted, amended or repealed to enhance and 30 
respond to the competitive telecommunications environment or promote the 31 
orderly deregulation of the telecommunications industry.   32 

 33 

 It is clear from these requirements that the Governor and other state lawmakers hold 34 

an expectation that as competitive markets develop, the Commission’s role is to 35 

remove undue regulation and facilitate market-based pricing.  The retail switched 36 

business services market in Oregon is clearly an area where the Commission can 37 

take action consistent with that vision.  38 

 39 
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Q. SINCE THE LEVEL OF COMPETITION IN THE RETAIL BUSINESS 1 

MARKET IS NOT UNIFORM THROUGHOUT QWEST’S OREGON 2 

SERVICE TERRITORY, SHOULD THE COMMISSION APPROVE 3 

QWEST’S PETITION ONLY IN THOSE GEOGRAPHIC AREAS WITH 4 

THE HIGHEST LEVEL OF COMPETITION? 5 

A. No.  The Commission should approve Qwest’s petition for all of Qwest’s Oregon 6 

wire centers.  As I have demonstrated above, Qwest is now experiencing a high 7 

level of switched business service competition throughout its Oregon service 8 

territory.  While the level of competitive entry may be higher in urban areas such as 9 

Portland than it is some other areas, significant competition for switched business 10 

services is also being experienced in the smaller Oregon communities served by 11 

Qwest.  As demonstrated above, of the eight Oregon regions identified in the 12 

Commission’s annual report on competition, the lowest wireline CLEC switched 13 

business market share for any region is [Confidential- XX%], with an average for 14 

the state of [Confidential- XX%].  This indicates significant competition throughout 15 

Oregon.  Business customers are currently purchasing competitive local exchange 16 

services in all of Qwest’s Oregon wire centers.   17 

 18 

 As described in Section IV-A above, the relevant market in this case should be 19 

defined to include the provision of switched business services throughout Qwest’s 20 

Oregon territory.  Many of Qwest’s competitors are marketing business services to 21 

customers throughout the state, indicating that they view the relevant market to be 22 

the entire state.  Not only are CLECs marketing business services throughout the 23 

state, but many competitors are also currently serving business customers in a high 24 

percentage of Qwest’s wire centers, as I demonstrated earlier.  The presence of 25 

competitive providers offering switched business services in all of Qwest’s wire 26 
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centers has the effect of constraining Qwest’s ability to raise prices throughout 1 

Oregon. 2 

 3 

 In sum, Qwest has demonstrated that the requirements of the provisions of ORS 4 

759.030(4) have been met, and that switched business services should be 5 

deregulated throughout Qwest’s serving area in Oregon. 6 

 7 

Q. SHOULD THE COMMISSION CONSIDER DEREGULATING ONLY A 8 

SUBSET OF THE BUSINESS SERVICES IDENTIFIED IN QWEST’S 9 

PETITION? 10 

A. No.  As described earlier, CLECs in Oregon typically offer a substantial range of 11 

switched business services, including exchange access services (such as flat 12 

business lines, PBX trunks, etc) and advanced features and functionalities.  CLECs 13 

also offer service packages including access lines, features, and in some instances 14 

long distance calling, at attractive rates that incorporate volume discounts based on 15 

the combined services purchased.  Thus, as explained in Section IV-A, the market 16 

for all of these services must be considered as a whole.  It would not be appropriate 17 

to consider, for example, flat business service, analog PBX Trunks, analog Centrex 18 

services, ISDN Basic Rate service, ISDN Primary Rate services and advanced 19 

features as separate and distinct markets.   20 

 21 

 Further, business products overlap, and customers can often meet their overall 22 

needs by substituting one service for another.  For example, a medium size business 23 

with a need for several access lines may purchase analog PBX trunks, digital PBX 24 

trunks, Centrex, ISDN PRI or basic business lines to meet its needs.  While these 25 

services are not identical from a technology standpoint, customers will substitute 26 

these products for one another based on the relative price and the perceived level of 27 
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benefits they will receive.  It makes no sense to deregulate one of these services 1 

while continuing to regulate the other, especially given that customers can and do 2 

substitute these products for each other. 3 

 4 

X.  DEREGULATORY ACTIVITY IN OTHER STATES 5 

 6 

Q. HOW ARE RETAIL BUSINESS SWITCHED SERVICE PRICES 7 

REGULATED IN OTHER STATES? 8 

A. While the level of retail business service regulation varies by state, many states 9 

have relaxed the price regulation of business services, either via legislation or 10 

regulatory decisions.  In some states, prices for all business services are 11 

deregulated, while in other states Qwest has been granted business service pricing 12 

flexibility.  In this section, I will briefly describe the regulatory treatment of 13 

switched business services in several of these states.   14 

 15 

Q. WHICH QWEST STATES HAVE ENACTED LEGISLATION 16 

“DEREGULATING” SWITCHED BUSINESS SERVICE PRICES? 17 

A. Legislation that creates a more equitable and flexible regulatory climate for all 18 

providers was passed in four Qwest states—Utah, Iowa, North Dakota and Idaho—19 

during the 2005 legislative sessions.  Nebraska passed deregulatory legislation in 20 

1987, and Minnesota deregulated some business services in 2004.  Following are 21 

the highlights of each of these bills:  22 

 23 
• Utah – Pursuant to Senate Bill 108, effective May 2, 2005, all retail 24 

services except basic residential service (one line without features) are 25 
deregulated.  All business service prices are deregulated, and Qwest may 26 
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offer these services “by means of a price list or competitive contract in the 1 
same manner as a competing telecommunications corporation.”98 2 
 3 

• Iowa – Pursuant to House File 277, effective July 1, 2005, all retail 4 
residence and business local exchange services, except for single line flat-5 
rated residential and business services, are price deregulated.  Single-line 6 
flat rated residential and business service rates may be increased by up to 7 
$1.00 and $2.00, respectively, per twelve-month period between July 1, 8 
2005 and June 30, 2008.99  Rates cannot exceed $19.00 for residential 9 
service or $38.00 for business service.  Effective July 1, 2008, single line 10 
flat-rated residential and business services are deregulated, unless the Iowa 11 
Utilities Board finds during the first six months of 2008 that it is in the 12 
public interest to extend its retail rate jurisdiction over these services.  If 13 
such a finding is made, rate regulation may be extended for no more than 14 
an additional two years.100 15 
 16 
Additionally, all residential and business local exchange services 17 
(including single line flat-rated services) in six Qwest exchanges were 18 
deregulated by the Iowa Utilities Board in its Final Decision and Order 19 
issued December 23, 2004 in Docket No. INU-04-1.  20 
 21 

• North Dakota – Pursuant to Senate Bill 2216, effective August 1, 2005, 22 
all retail service prices are deregulated except for primary residential 23 
service.  A price cap of $18.00 will remain in effect for primary residential 24 
service.  Thus, all retail business service prices are deregulated.101    25 
 26 

• Idaho –House Bill 224, effective July 1, 2005, allows a company to elect 27 
to have all or parts of its services excluded from price regulation.  28 
However, basic single line local exchange services will be subject to price 29 
restrictions for a transition period of three years, at the end of which time 30 
the Idaho Commission may extend restrictions for another two years if the 31 
Commission finds that such action is necessary to protect the public 32 
interest.  The single line residence price may not be increased by more 33 
than 10% per year, and is capped at $24.10.  The single line business price 34 
may not be increased by more than 10% per year, and is capped at 35 
$42.00.102  Thus, all retail business service prices, except for basic single 36 
line service, are deregulated. 37 
 38 

                                                 
98  A copy of Senate Bill 108 is included with my testimony as Exhibit Qwest/21.  
99  If the ILEC elects to make these increases in rates, the ILEC agrees to invest in DSL services in all 

exchanges in its service area. 
100  A copy of House File 277 is included with my testimony as Exhibit Qwest/22. 
101  A copy of Senate Bill 2216 is included with my testimony as Exhibit Qwest/23.   
102  A copy of House Bill 224 is included with my testimony as Exhibit Qwest/24. 
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• Nebraska - LB835, effective in 1987, completely deregulated rates for all 1 
telecommunications services except basic local exchange services, for 2 
which it provided significant pricing flexibility.  Rate increases for local 3 
service may only be reviewed by the Nebraska Public Service 4 
Commission if they exceed 10% a year or if 2% of the affected subscribers 5 
protest the increase. 6 

 7 
• Minnesota – Pursuant to legislation passed in 2004, prices of business 8 

basic exchange services for customers with four or more lines in 9 
competitive areas – including Minneapolis/St. Paul, Duluth and St. Cloud 10 
– are deregulated.   11 
 12 

Q. PLEASE DESCRIBE THE NATURE OF BUSINESS SERVICES 13 

REGULATION IN OTHER STATES. 14 

A. Retail switched business services prices have been partially or fully deregulated by 15 

commissions in several other states: 16 

 17 
• South Dakota - Effective January 1, 2004, pursuant to enabling 18 

legislation that had been enacted in 1988 (SDCL 49-31-3.2), all residential 19 
and business local exchange service, and their related services, are 20 
classified as fully competitive, and thus all business switched services 21 
prices are deregulated.103 22 

 23 
• Washington – Competitive services are flexibly priced, with the 24 

requirement that prices charged for these services shall cover their cost. 25 
The WUTC determined that, effective January 1, 2004, all Qwest retail 26 
analog business services (e.g., flat business local exchange, PBX trunks, 27 
Centrex lines, etc.) are competitive and may be flexibly priced in all 28 
Qwest wire centers.  In April 2005, pursuant to RCW 80.36.330, the 29 
Washington Utilities and Transportation Commission determined that 30 
digital business services are competitive in 58 Washington wire centers 31 
and may be flexibly priced.  These digital services include DSS, ISDN and 32 
Frame Relay.  Thus, Qwest has pricing flexibility for all business services 33 
in most of Washington, and pricing flexibility for some services in all of 34 
Washington.104. 35 

 36 

                                                 
103  See Order Reclassifying Qwest’s Local Exchange Services as Fully Competitive, issued October 29, 

2003, in South Dakota Docket No. TC03-037. 
104  The Washington Commission verbally approved Qwest’s application in docket UT-050258 in April, 

2005, but a final written order has not yet been issued. 
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• Colorado – In Docket 04A-411T (2005),105 the Commission deregulated 1 
prices for “Market Regulated” services, including “all other business 2 
services except for one to five (1-5) flat rated, message or measured 3 
business access lines.”  Prices for Market Regulated services go into effect 4 
without Colorado Public Utilities Commission approval, but a party may 5 
file a complaint after the fact if it believes the prices violate Colorado 6 
statute.  Some business services, including all Centrex/Centron-like 7 
services and features related to business customers with more than five 8 
lines, were previously deregulated per Statute (CRS 40-15-401).106  9 

 10 
• Wyoming – All services other than those that are defined as “essential” 11 

services by statute are considered to be “competitive” services and have 12 
pricing flexibility (price changes are effective as filed with the 13 
Commission and listed in the Price Schedule).107  Essential services 14 
include:  single line, flat-rated residence service and single-line, flat-rated 15 
business service, zone charges, PAL, 911 access lines, measured service 16 
lines, transmission services and switched access.  Competitive services 17 
include Frame Relay, ISDN, Centrex Prime, Centrex 21, Centrex Plus, and 18 
PBX Trunks.  Thus, prices for many business switched services are 19 
flexibly priced in Wyoming. 20 

 21 

XI.  CONCLUSION 22 

 23 

Q. WHAT ACTION SHOULD THE COMMISSION TAKE IN THIS 24 

PROCEEDING? 25 

A. My testimony has demonstrated that the switched business services market in 26 

Oregon is extremely competitive, and that the requirements of ORS 759.030(4) 27 

have been met.  Therefore, the Commission should approve Qwest’s petition, and 28 

exempt from regulation all switched business services in Qwest’s Oregon serving 29 

territory.  30 

 31 
                                                 
105  On June 6, 2005, the Commission has issued its order in Docket 04A-411T.  Some parties have filed 

for reconsideration, and a final order has not yet been issued. 
106  All business feature prices are now deregulated per Docket 04A-411T.  
107  The Wyoming Commission has no price jurisdiction over competitive services as long as revenues 

recover Total Service Long Run Incremental Cost (“TSLRIC”). 
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 Pursuant to ORS 759.030(4)(a), I have demonstrated that “services are available 1 

from alternative providers in the relevant market.”  There are at least 50 wireline 2 

competitive providers actively competing with Qwest in the Oregon business 3 

switched services market, and virtually all business customers in Oregon have 4 

competitive switched service alternatives.  Oregon business customers also have 5 

intermodal alternatives; multiple competitors are providing wireless and VoIP-6 

based services throughout Oregon, and these services may be utilized as a substitute 7 

for Qwest wireline switched services. 8 

 9 

 Pursuant to ORS 759.030(4)(b), I have demonstrated that both traditional wireline 10 

and intermodal competitive providers are offering services that are “functionally 11 

equivalent or substitutable (for Qwest services) at comparable rates, terms and 12 

conditions.”  The provision of functionally equivalent or substitutable services at 13 

comparable rates by multiple competitors has the effect of constraining Qwest’s 14 

ability to raise prices for its services.  Thus competitive market forces, not 15 

regulation, should determine the appropriate prices for these competitive switched 16 

business services.   17 

 18 

 Pursuant to ORS 759.030(4)(c), I have demonstrated that there are no “existing 19 

economic or regulatory barriers to entry.”  The fact that there are at least 50 20 

wireline providers actively competing with Qwest in Oregon, along with numerous 21 

wireless and VoIP providers, provides compelling evidence that entry barriers do 22 

not exist.   23 

 24 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 25 

A. Yes, it does. 26 
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1-800-Reconex (d/b/a "USTel")
ACN Communications Services
Apex Telecom
AT&T
ATL Communications (d/b/a "Sunriver Telecom")
Automotive Experts Group (d/b/a "Bend Data Center")
Beaver Creek Cooperative Telephone Company
Budget Phone
Bullseye Telecom
CDS Networks
Centel Communications
Comm South Companies
Cypress Communications
Eastern Oregon Telecom
Electric Lightwave, Inc. ("ELI")
Ernest Communications
Eschelon Telecom
Excel Telecommunications
FairPoint Communications Solutions
Global Crossing Local Services
Granite Telecommunications
Integra Telecom
Lightyear Network Solutions
MCImetro Access Transmission Services
McLeodUSA Telecommunications Services
New Access Communications
NextGen Phone Systems
Northwest Open Access Network Oregon
NOS Communications
OneEighty Networks
Oregon Telecom
Preferred Long Distance
Prime Time Ventures
PriorityOne Telecommunications
Quantum Communications
QuantumShift Communications
Rio Communications
SBC Telecom
Sprint Communications Company
Talk America
Tel West Communications
TelLogic (d/b/a "Quality Telephone")
Time Warner Telecom
Trinsic Communications (fka "Z-Tel Communications")
United Communications (d/b/a "Unicom")
VarTec Telcom
VCI Company
Wantel Telecommunications
Western Telephone Integrated Communications
XO Communications Services

* As of May 2005
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CLEC
Date QPP

Signed

1-800 Reconex (d/b/a "USTel") 1/14/2005
ACN Communications Services 12/17/2004
AT&T 2/1/2005
ATL Communications (d/b/a "Sunriver Telecom") 1/31/2005
Automotive Experts Group ((d/b/a "Bend Data Center") 10/1/2004
Budget Phone 1/26/2005
Bullseye Telecom 3/2/2005
Covad Communications Company 3/15/2005
Ernest Communications 3/7/2005
Eschelon Telecom 1/25/2005
Global Crossing Local Services 3/14/2005
Granite Telecommunications 8/18/2004
Integra Telecom 2/3/2005
Ionex Communications North 3/29/2005
Lightyear Network Solutions 1/27/2005
Marathon Communications 2/23/2005
MCImetro Access Transmission Services 7/15/2004
McLeodUSA Telecommunications Services 2/1/2005
New Access Communications 9/1/2004
New Rochelle Telephone Corp 1/28/2005
OrbitCom 1/28/2005
Oregon Telecom 1/11/2005
PiperTel Communications 2/21/2005
Preferred Carrier Services 2/2/2005
Preferred Long Distance 8/5/2004
Prime Time Ventures 1/26/2005
PriorityOne Telecommunications 1/27/2005
Quality Telephone 2/10/2005
Tanager Telecommunications 3/14/2005
Sovereign Telecommunications 1/31/2005
Tel West Communications 2/1/2005
Trans National Communications International 3/14/2005
United Communications (d/b/a "Unicom") 8/9/2004
VCI Company 2/8/2005
Vycera Communications 2/11/2005
Z-Tel Communications (now known as "Trinsic Communications") 10/18/2004

* As of July 14, 2005

CLECs THAT HAVE SIGNED A QPP AGREEMENT WITH QWEST
INDICATING AN INTENT TO PROVIDE SERVICE IN OREGON*
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Carrier Service Name Service Description Pricing Target Market Availability Source

QWEST: Flat Business Line Single party, flat-rated business access line $26.00 - $30.50, depending
on rate group

Small/Medium/Large
Businesses

Qwest Territory Qwest Exchange and Network Services Tariff, effective 1-1-
02.

Flat Business Trunk Flat-rated analog PBX trunk $28.00 - $56.36, depending
on rate group and
functionality

Medium/Large
Businesses

Qwest Territory Qwest Exchange and Network Services Tariff, effective 1-1-
02 & 5-3-04.

Digital Business Trunk Flat-rated basic trunk $270/month (common
equipment)
$17.00/trunk

Medium/Large
Businesses

Qwest Territory Qwest Exchange and Network Services Tariff, effective 1-1-
02.

ISDN - Basic Rate Single Line ISDN Service Basic Rate Access $58.00 - $78.35, M-M
$52.20 - $77.11/month for 1-
5 yr. terms, depending on
rate group/term length

Small/Medium
Businesses

Qwest Territory Qwest Exchange and Network Services Tariff, effective 1-1-
02 .

ISDN - Primary Rate ISDN 23B+D Service $400/month (service
configuration) + $137.00/
month (T-1 facility)

Medium/Large
Businesses

Qwest Territory Qwest Exchange and Network Services Tariff, effective 10-
17-03.

ATM Service Asynchronous Mode Transfer Service Optical Access Link:
$639 - $2800 (depending
on bandwidth and term
length)

Medium/Large
Businesses

Qwest Territory Qwest Advanced Communications Services Tariff, effective
6-24-98 & 8-9-02.

Frame Relay High-speed Frame Relay functionality at up to
44.736 Mbps

Access Link:
$49.58 - $150.00/month
(depending on bandwidth
and term length)

Medium/Large
Businesses

Qwest Territory Qwest Advanced Communications Services Tariff, effective
6-24-98.

Wide Area Telecommunications
Service

800 Serviceline Option $6.00/hour, with volume
discounts of 10% - 20%
available

Small/Medium/Large
Businesses

Qwest Territory Qwest Exchange and Network Services Catalog, effective 7-
7-05.

CLECS:

AT&T Main Business Line
(for customers who also
subscribe to an AT&T long
distance plan)

Flat rate business local service $23.75/month Unspecified Qwest Territory AT&T Oregon Local Exchange Services Tariff, p. 6-10, eff.
1-17-03 and 2-14-05; CCMI database.

AT&T All In One Plus Business Local Service Bundle: unlimited local
calling, long distance at 6 cents/minute

$28.60/month Small/Medium
Businesses

All Qwest exchanges,
except Junction City

www.att.com, visited 7-1-05.

AT&T All In One Advantage Business Local Service Bundle: unlimited local
and unlimited long distance calling

$58.95/month Small/Medium
Businesses

All Qwest exchanges,
except Junction City

www.att.com, visited 7-1-05.

Business Trunks Analog Trunk $20.55-$35.40/month Unspecified Qwest Territory AT&T Oregon Local Exchange Services Tariff, p. 10.1,
effective 2-14-05; CCMI database

Digital Trunks Digital Trunk, per Trunk $20.55-$40.40/month Unspecified Qwest Territory AT&T Oregon Local Exchange Services Tariff, p. 10.1,
effective 2-14-05; CCMI database

DS-1 Digital Facility Digital Facility, 24 Trunks; In Only, Out Only,
Two-Way

$555-$705/month Unspecified Qwest Territory AT&T Oregon Local Exchange Services Tariff, p. 10.1,
effective 2-14-05; CCMI database

Primary ISDN Facility ISDN Primary Rate Interface (PRI): 23B+D,
24B, 23B + Back-up D

$785-$935/month Unspecified Qwest Territory AT&T Oregon Local Exchange Services Tariff, p. 12,
effective 2-14-05.

AT&T Frame Relay Service &
Frame Relay Plus Service

A global data network based on a simplified form
of packet switching in which synchronous frames
of data are routed to specified desitnations within
a defined network.

No publicly available
pricing information located.

Medium/Large
Businesses

Unknown www.att.com, visited 7-08-05 and 7-27-05
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AT&T ATM Service Asynchronous Transfer Mode (ATM) - a service
designed for business applications that require
bandwidth at speeds of T1.5 and higher.

No publicly available
pricing information located.

Medium/Large
Businesses

Unknown www.att.com, visited 7-08-05 and 7-27-05

AT&T All In One Toll-Free
Service

Toll Free Services $0.06 - $0.069/minute Unspecified Qwest Territory www.att.com, visited 7-11-05

Electric Lightwave
(ELI)

Simple Business Service Business Line Service - single, voice grade
channel that includes two standard features.

Washington:
$32.00/month - M-M;
$24.00 - $30.00/month,
depending on length of
term.

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.

Basic Business Service Business Line Service - single, voice grade
channel that includes eleven standard features.

Washington:
$34.00/month - M-M;
$25.00 - $31.00/month,
depending on length of
term.

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.

Enhanced Business Service Business Line Service - single, voice grade
channel that provides customers with the
capability of abbreviated dialing within their
business, along with a set of custom calling
features at no extra charge.

Washington:
$37.00/month - M-M;
$28.00 - $35.00/month,
depending on length of
term.

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.

PBX Interface Line Business Line Service - an analog line service
used to connect a customer with a PBX to the
public switched network.

Washington:
$37.00/month - M-M;
$28.00 - $34.50/month,
depending on length of
term.

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.

Hybrid Line Business Line Service - provides customers with
the ability to terminate 24 lines at their premises at
a T-1 level rather than channelized.

Washington:
$33.00/month - M-M;
$25.00 - $31.00/month,
depending on length of
term.

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.

Basic Trunk Service Provides a single voice grade channel which can
be used to place or receive one call at a time.

Washington:
$40 - $77/mo. - M-M;
$27.50 - $67.00/month,
depending on trunk
configuration and length of
term.

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.

Digital Trunk Service Provides the customer with a digital connection
operating at 1.544 Mpbs which is time-
multiplexed into 24 individual voice grade
channels. Value Trunk Service is limited to one
trunk group; Business Trunk Service
accommodates multiple trunk groups.

Washington:
Value Trunk -
$1017.60/mo. - M-M;
$816 - $999/month,
depending on length of
term.
Business Trunk - $1248/mo.
- M-M;
$825 - $1248/month,
depending on length of
term.

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.
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ISDN-PRI Allows the customer to transport voice, data and
video over the same line, and increases
throughput over the network. Consists of 23
bearer (B) channels and one data (D) channel.

Washington:
$700 - $1000/mo.,
depending on term length,
volume, and service type
(i.e., data only, or voice +
data)

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.

ATM Asynchronous Transfer Mode - a packet-switched
technology that uses multiple virtual channels
over a single access line at speeds up to 155
Mbps.

Washington:
ATM Port Pricing -
DS1 - $700/month;
DS3 - $3,000/month;
OC3 - $6,000/month

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.

Frame Relay Provides multi-point, wide-area connectivity using
frame relay packet technology that reduces the
connection costs of distributed data networks.

Washington:
Frame Relay Port Pricing -
$95 - 475/month, depending
on speed.

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.

Advantage Switched Toll-Free
Service

Allows toll calls to be billed to ELI's customers
rather than to the call originator.

Washington:
$0.07/minute

Unspecified Portland www.electriclightwave.com, visited 5-11-05.

Prices per ELI tariff in WA, eff. 1-8-04.

Eschelon Premium Business Line;
Premium Measured Line

Flat rate business service provided over
Eschelon's own switching facilities; includes a
variety of features at no additional cost.

Washington:
$27.29/month; $19.60 -
measured

Utah: $28.99/month;
$20.98 - measured

Small/Medium
Businesses

Qwest Territory www.eschelon.com, visited 6-30-05.

Prices per Eschelon tariff in WA, eff. 1-9-04, and UT,
eff. 1-5-04.

Eschelon Advantage Line Flat rate business service provided over the
unbundled network elements of Eschelon's
wholesale providers.

Washington: $27.29/month

Utah: $28.99/month

Small/Medium
Businesses

Qwest Territory Eschelon tariff in WA, eff. 1-9-04, and UT, eff. 1-5-04.

On-Network Local Voice T-1
Trunks and Voice T1/Primary
Rate Interface (PRI) Services

Digital switched services providing digital
exchange service through Eschelon's own switch
facilities. These services ride DS1 facilities,
consisting of common equipment, local exchange
swtiching, and flat usage trunks for access to the
local exchange and toll networks.

Washington and Utah:
1yr.- $350/mo;
2 yr.- $300/mo;
3 yr.- $250/mo.

Medium-sized
Businesses

Qwest Territory www.eschelon.com, visited 6-30-05.

Prices per Eschelon tariff in WA, eff. 2-7-05, and UT,
eff. 2-1-05.

On-Network First Eschelon T1
and First Eschelon T1/Primary
Rate Interface (PRI) Services

On-Network PRI service rides a T1 facility, which
consists of common equipment, local exchange
switching, flat usage trunks and a data channel for
access to the local exchange and toll networks.
Service is provided through Eschelon's own
switch facilities.

Washington and Utah:
1yr.- $375/mo;
2 yr.- $325/mo;
3 yr.- $2275/mo.

Medium-sized
Businesses

Qwest Territory www.eschelon.com, visited 6-30-05.

Prices per Eschelon tariff in WA, eff. 2-7-05, and UT,
eff. 2-1-05.

Precision Integrated Access Combines voice and data services delivered over
a single circuit; customers can choose from a host
of local line features.

Washington and Utah:
1yr.- $325/mo;
2 yr.- $275/mo;
3 yr.- $225/mo.

Small/Medium
Businesses

Qwest Territory www.eschelon.com, visited 6-30-05.

Prices per Eschelon tariff in WA, eff. 2-7-05, and UT,
eff. 2-1-05.
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Dedicated Long Distance T1
Service

24 channels for long distance calling that can be
used for inbound or outbound long distance calls.

Washington and Utah:
$285/mo. ($75/mo. if
customer provides own T1
loop)

Small/Medium
Businesses

Qwest Territory www.eschelon.com, visited 7-25-05

Prices per Eschelon tariff in WA, eff. 9-23-02, and UT,
eff. 10-22-02.

Integrated T1 Long Distance
- Toll Free Service available
through this program.

Service is designed to meet the needs of high-
volume customers.

Washington and Utah:
$125/mo.

Small/Medium
Businesses

Qwest Territory www.eschelon.com, visited 7-25-05

Prices per Eschelon tariff in WA, eff. 9-23-02, and UT,
eff. 10-22-02.
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Toll Free Service Features:
Area Code Blocking
Area Code Routing
Percent Allocation
TOD/Day of Year Routing
Area Code/Exch.Routing
Toll Free DA Listing

Toll Free Service allows callers to reach Eschelon
customers without incurring toll charges.

Washington & Utah
$10/month
$20/month
$10/month
$10/month
$50/month
$16.95/month

Small/Medium
Businesses

Qwest Territory Per Eschelon tariff in WA, eff. 8-5-02, and UT, eff. 10-
22-02.

Eschelon
(through its
acquisition
of Advanced
TelCom)

Analog Trunks A two-wire trunk connecting an analog Key/PBX
system to Eschelon's telephone network; may be
in only, out only, two-way, or DID.

Washington
$21.85 - $53.55/mo.,
depending on type of trunk
and term length; $26.60 -
$59.50 for month-to-month

Small/Medium
Businesses

Qwest Territory www.advancedtelcom.com, visited
5-11-05

Prices per Advanced TelCom's tariff in WA, eff. 12-14-
03.

Centrex Line An enhanced business line for serving an analog
telephone set or analog Key/PBX system in an
Eschelon Centrex service group and associated
dialing plan.

Washington
$20.60 - $23.50/mo.,
depending on term length;
$26.00 for month-to-month

Small/Medium
Businesses

Qwest Territory www.advancedtelcom.com, visited
5-11-05

Prices per Advanced TelCom's tariff in WA, eff. 12-14-
03.

Digital Centrex Line A single line to receive up to eight incoming calls
to a main number, and "more standard features
than any other local service provider."

No publicly available
pricing information located.

Small/Medium
Businesses

Qwest Territory www.advancedtelcom.com, visited
5-11-05

ISDN Basic Rate Interface
(BRI) Service

Delivers 128Kbps of bandwidth for supporting
voice and/or data calls. Includes a number of
standard features and additional optional
features..

Washington
$52.00 - $56.70/mo.,
depending on term length;
$63.00 for month-to-month

Small/Medium
Businesses

Qwest Territory www.advancedtelcom.com, visited
5-11-05

Prices per Advanced TelCom's tariff in WA, eff. 12-14-
03.

Granite Telecommuni-
cations

Individual Line Flat Rate
Service

Basic business local service. Idaho
$26.50 - $32.51, depending
on geographic location.

Small/Medium/Large
Businesses

Qwest Territory www.granitenet.com, visited 7-6-05.

Prices per Granite's tariff in ID, eff. 2-5-04.

CustomChoice Package Package of 22 custom calling features.

[Other, smaller feature packages also available,
priced from $8.15 to $14.35.]

Idaho
$22.44 - $28.45, depending
on geographic location.

Small/Medium/Large
Businesses

Qwest Territory www.granitenet.com, visited 7-6-05.

Prices per Granite's tariff in ID, eff. 2-5-04.

PBX Trunk Flat Rate Service Specific description not available. Idaho
$34.08 - $37.20, depending
on geographic location.

Unspecified Qwest Territory www.granitenet.com, visited 7-6-05.

Prices per Granite's tariff in ID, eff. 2-5-04.

Centrex Service Centrex 21 Analog Station Line & Centrex 21
ISDN 2B+S

Washington
$200/month

Unspecified Qwest Territory www.granitenet.com, visited 7-6-05.

Prices per Granite's tariff in WA, eff. 9-28-03.

ISDN - BRI Basic Rate Interface Idaho
$69.00/month

Unspecified Qwest Territory www.granitenet.com, visited 7-6-05.

Prices per Granite's tariff in ID, eff. 2-5-04.

ISDN - PRI Primary Rate Interface Idaho
Transport (T1) - $150/mo.
Service Configuration -
$400.00/mo.

Unspecified Qwest Territory www.granitenet.com, visited 7-6-05.

Prices per Granite's tariff in ID, eff. 2-5-04.
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Granite Switched Inbound &
Outbound Services

Toll-free long distance service. Idaho
$0.099/minute

Small/Medium/Large
Businesses

Qwest Territory www.granitenet.com, visited 7-6-05.

Prices per Granite's tariff in ID, eff. 2-5-04.

Integra Basic Business Line Flat rate business local service Oregon
$16.00/month

Washington
$19.99 - $23.00/mo.,
depending on term length;
$29.00 for month-to-month

Small/Medium
Businesses

Portland, Salem,
Eugene, Vancouver, and
surrounding
communities.

www.integratelecom.com, visited 6-30-05.

OR price per www.telogical.com, visited 7-11-05 (term
commitment, if any, not known)

WA prices per Integra's tariff in WA, eff. 7-21-03.

Custom Calling Features A full range of calling features "designed to
enhance the customer's image and productivity."

Washington
Most features priced
between $1.25 and $5.00

Small/Medium
Businesses

Portland, Salem,
Eugene, Vancouver, and
surrounding
communities.

www.integratelecom.com, visited 6-30-05.

WA prices per Integra's tariff in WA, eff. 7-21-03.

Digital T1 Access Service Combines local, long distance and Internet access
services over the same network; includes
flexibility to choose full or fractional T1 use.

Washington
$80.00 - $220.00/mo.,
depending on type of plan
selected

Medium-sized
Businesses

Portland, Salem,
Eugene, Vancouver, and
surrounding
communities.

www.integratelecom.com, visited 6-30-05.

WA prices per Integra's tariff in WA, eff. 7-21-03.

ISDN PRI ISDN Primary Rate Interface - An "enhanced T-
1" service delivering voice conversations over 23
bearer (23 B) channels supported by one signaling
channel (1 D). Allows for access to the Internet in
areas where DSL cannot be provided.

Washington
$700.00 - $899.00/mo.,
depending on term selected

Medium-sized
Businesses

Portland, Salem,
Eugene, Vancouver, and
surrounding
communities.

www.integratelecom.com, visited 6-30-05. (Integra's
website notes that ISDN services are available "only
in OREGON, Washington and Utah markets.")

WA prices per Integra's tariff in WA, eff. 7-21-03.

ISDN BRI ISDN Basic Rate Interface - Provides for a digital
transmission of two 64 Kbps bearer channels and
one 16 Kbps data channel (2B+D). Allows for
access to the Internet in areas where DSL cannot
be provided.

Washington
$65.00/month - 1-year term

Medium-sized
Businesses

Portland, Salem,
Eugene, Vancouver, and
surrounding
communities.

www.integratelecom.com, visited 6-30-05. (Integra's
website notes that ISDN services are available "only
in OREGON, Washington and Utah markets.")

WA prices per Integra's tariff in WA, eff. 7-21-03.

NEXUS Voice & Data
Solutions

An integrated voice and data solution designed
for small and mid-sized customers with traditional
analog business lines that have a need for high-
speed Internet access, but do not require the
service of a full T1.

No publicly available
pricing information located.

Small/Medium
Businesses

Portland, Salem,
Eugene, Vancouver, and
surrounding
communities.

www.integratelecom.com, visited 6-30-05.

Integra 8XX Switched Toll
Free Service

Service permits termination of intrastate calls
from diverse geographic locations to customer
local exchange lines or to dedicated access
facilities.

Washington
$0.11/min. - month-to-
month
$0.10/min. - 1-yr. term
$0.09/min. - 2-yr. term

Small/Medium
Businesses

Portland, Salem,
Eugene, Vancouver, and
surrounding
communities.

www.integratelecom.com, visited 7-25-05.

WA prices per Integra's tariff in WA, eff. 7-21-03.

MCI
(MCI Metro Access
Transmission
Services, Inc.)

Basic Business Line Described on MCI's website as "Plain Old
Telephone Service" (POTS). Customers can
choose from an array of local features.

$35.00 - $40.00/month -
month-to-month; lower for 1-
3 yr. terms

Small/Medium/
Large Businesses

Qwest Territory www.mci.com, visited 7-1-05

Prices from www.telogical.com, visited 7-11-05.

MCI Business Complete Value Unlimited local calling and six popular features
for one monthly price; also includes low rates on
long distance and calling cards.

$34.99/month Small/Medium
Businesses

Qwest Territory www.mci.com, visited 7-1-05
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MCI Business Complete 200 Unlimited local calling, 200 minutes of domestic
long distance, and six popular features for one
monthly price; also includes low rate on calling
cards and 4 cents/minute on long distance beyond
200 minutes.

$42.99/month Small/Medium
Businesses

Qwest Territory www.mci.com, visited 7-1-05

MCI Business Complete
Unlimited

Unlimited local calling, unlimited domestic long
distance calling, and six popular features for one
monthly price; also includes low rate on calling
cards.

$59.99/month Small/Medium
Businesses

Qwest Territory www.mci.com, visited 7-1-05

Local Trunk Service Provides a single digital or analog connection that
can carry inbound, outbound or two-way traffic.

$28.40/month Medium/Large
Businesses

Qwest Territory www.mci.com, visited 7-26-05

MCI Metro Oregon Tariff #4, p. 63, eff. 8-1-02; CCMI
database

MCI Flex Service T1 Provides a single point of access for voice and
data communications needs; flat-rate monthly
price also includes 200 long distance minutes per
month; no installation fees.

No publicly available
pricing information located.

Medium/Large
Businesses

Qwest Territory www.mci.com, visited 7-26-05

MCI Full Service T1 A dedicated T1 trunk that delivers 24 channels for
a range of communications services; monthly
price includes unlimited local calling, and 1250
minutes of long distance calling, Internet access
and IP-based data transmission.

No publicly available
pricing information located.

Medium/Large
Businesses

Qwest Territory www.mci.com, visited 7-26-05

Local ISDN-PRI A high-speed, intelligent connection to the MCI
network that supports simultaneous voice and
digital data calls over an industry standard
Primary Rate Interface T1 (1.544 mbps).

No publicly available
pricing information located.

Medium/Large
Businesses

Qwest Territory www.mci.com, visited 7-26-05

Asynchronous Transfer Mode
("ATM")

A network technology that transmits voice, data,
multimedia, and video through a single network,
simplifying technology management with fewer
access lines.

No publicly available
pricing information located.

Medium/Large
Businesses

Qwest Territory www.mci.com, visited 7-1-05

Frame Relay Service A high-speed packet data technology, supporting
private business data communications on a public
network.

No publicly available
pricing information located.

Medium/Large
Businesses

Qwest Territory www.mci.com, visited 7-1-05

Toll Free Service Lets customers route incoming toll-free calls
according to their business needs.

No publicly available
pricing information located.

Medium/Large
Businesses

Qwest Territory www.mci.com, visited 7-26-05

McLeodUSA Basic Business Line Flat rate business local service $22.05/month Small/Medium/Large
Businesses

Qwest Territory www.telogical.com, visited 7-11-05 (term
requirement, if any, not known)

One Line Preferred Package Provides unlimited local calling; also includes
primary directory listing, and federal access, EAS
and LNP charges; many optional features
available.

$34.95 - $42.95/month,
depending on location
within Oregon; price
includes federal access and
EAS charges. (in limited
number of wire centers,
price quoted was $80.95)

Small/Medium/Large
Businesses

Qwest Territory www.mcleodusa.com, visited 7-08-05.
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Simple Preferred Package Provides unlimited local calling and choice of up
to three features; also includes primary directory
listing, federal access, EAS and LNP charges, and
Wire Care (for inside wire repair at no cost).

$39.95 - $47.95/month,
depending on location
within Oregon; price
includes federal access and
EAS charges. (in limited
number of wire centers,
price quoted was $91.95)

Small/Medium/Large
Businesses

Bend, Eugene, Medford,
Portland, Salem and
surrounding
communities.

www.mcleodusa.com, visited 7-08-05.

Value Preferred Package Provides unlimited local calling and choice of up
to seven features; also includes primary directory
listing, federal access, EAS and LNP charges, and
Wire Care (for inside wire repair at no cost).

$48.95 - $54.95/month,
depending on location
within Oregon; price
includes federal access and
EAS charges. (in limited
number of wire centers,
price quoted was $94.95)

Small/Medium/Large
Businesses

Bend, Eugene, Medford,
Portland, Salem and
surrounding
communities.

www.mcleodusa.com, visited 7-08-05.

Premium Preferred Package Provides unlimited local calling and nine features;
also includes primary directory listing, federal
access, EAS and LNP charges, and Wire Care (for
inside wire repair at no cost).

$55.95 - $59.95/month,
depending on location
within Oregon; price
includes federal access and
EAS charges. (in limited
number of wire centers,
price quoted was $63.95)

Small/Medium/Large
Businesses

Bend, Eugene, Medford,
Portland, Salem and
surrounding
communities.

www.mcleodusa.com, visited 7-08-05.

Preferred Advantage Integrated
Access

Combines voice and data lines over a single, high-
speed connection (digital T1 or PRI) to
McLeodUSA advanced network. Includes: six
local voice lines and 256k of high-speed Internet
access; premise equipment and installation kit;
competitive term and volume discounts; in-band
signaling (T1); DID (T1/PRI); Inbound Caller ID
number (PRI); Outbound Caller ID number with
screening ANI. Other PRI options also available.

Colorado: $420/month for
base package; $22.00/month
per incremental voice
channel.

Medium/Large
Businesses

Portland, Salem, Lake
Oswego, Oak Grove-
Milwaukie, Oregon City

www.mcleodusa.com, visited 7-8-05.

Price per McLeod tariff in CO, eff. 8-30-03.

Local T1 Service High-quality digital service with 12- to 24-channel
capacity. Includes switch port and transport
facility configurations; in-band and out-of-band
signaling. Can be configured for either two-way
trunk side service (Standard Trunks) or one-way
DID (DID capable) service.

Colorado:
$505 - $775/month,
depending on trunk
configuration and DID
capability.

Medium/Large
Businesses

Unknown www.mcleodusa.com, visited 7-8-05.

Price per McLeod tariff in CO, eff. 7-1-04.

ISDN-PRI Provides voice and data communications
capabilities via a 1.544 Mbps central office
termination and a 1.544 Mbps end user's
premises; also provides high capacity local access
services, with up to 24 channels (23 64Kbps B
channels + 1 D channel for signaling).

Colorado:
$560 - $805/month,
depending on trunk
configuration and DID
capability.

Medium/Large
Businesses

Unknown www.mcleodusa.com, visited 7-8-05.

Price per McLeod tariff in CO, eff. 7-1-04.

Preferred Advantage Secure
City-to-City Connection and
Preferred Advantage Secure
Metro Connection

Frame Relay Services, permitting customers to
transmit voice, data and video at high speeds
across safe lines.

No publicly available
pricing information located.

Medium/Large
Businesses

Unknown www.mcleodusa.com, visited 7-26-05.



SELECTED SERVICES AND PRICES
QWEST AND CLECs

Qwest/9
Brigham/9

Carrier Service Name Service Description Pricing Target Market Availability Source

Preferred Advantage 800
Service

A switched toll-free service, permitting intrastate
calls to a customer's station in one location from
stations in diverse geographical locations, and for
which the McLeodUSA customer is billed for the
calls rather than the call's originator.

Colorado:
$0.0693/minute for
customers with
McLeodUSA local service;
$0.1023/minute for
customers w/o McLeodUSA
local service.

Small/Medium/Large
Businesses

Qwest Territory www.mcleodusa.com, visited 7-26-05.

Price per McLeod tariff in CO, eff. 7-1-04.

Oregon Telecom Basic Business Line Basic Business Line $16.95 Unspecified Qwest Territory www.oregontelecom.com, visited 7-1-05;

Price per www.telogical.com, visited 7-11-05 - quote
as of 12/04.

Oregon Gold Analog and digital solutions (PRI, DSS, T-1,
features)

No publicly available
pricing information located.

Small/Medium
Businesses

Qwest Territory www.oregontelecom.com, visited 7-1-05.

Oregon Connect Toll Free Services No publicly available
pricing information located.

Small/Medium/Large
Businesses

Qwest Territory www.oregontelecom.com, visited 7-11-05

Rio Communications Standard Business Line Local business service - includes call
forwarding, extended area service, call
transfer, DID and 800 number service at no
additional cost.

No publicly available
pricing information located.
Per Rio's website, its prices
are "very competitive".

Small/Medium/Large
Businesses

Headquartered in
Roseburg, with sales
offices in Portland,
Eugene, Medford, and
Bend.

www.rio.com, visited visited 7-1-05 and
7-27-05.

ISDN PRI Service Combines multiple voice, video and data
communications calls onto oe trunk.
Provides 23 64 Kbps bearer (B) channels for
transmission and one 64Kbps data (D)
control channel.

No publicly available
pricing information located.
Per Rio's website, its prices
are "very competitive".

Medium/Large
Businesses

Headquartered in
Roseburg, with sales
offices in Portland,
Eugene, Medford, and
Bend.

www.rio.com, visited 7-1-05.

Asynchronous Transfer Mode
("ATM")

Carries voice, data and video over copper or
optic fiber in 53-byte cells with a variety of
identifiers that determine the priority of data
bandwidth requirements, routing information
at high speeds - from 1.54Mbps (T1) to 622
Mbps (OC12) - and reassembling it at the
destination.

No publicly available
pricing information located.
Per Rio's website, its prices
are "very competitive".

Medium/Large
Businesses

Headquartered in
Roseburg, with sales
offices in Portland,
Eugene, Medford, and
Bend.

www.rio.com, visited 7-1-05.

Frame Relay Service A high-speed data transport technology that
provides "private network performance at
public network prices". Available via: DDS -
56Kbps or clear channel 64 Kbps; Fractional
T1 Service - 128, 256 and 384 Kbps; Digital
Service (DS1, or T1) - 1.544 Mbps; DS3, or
T3 - provides 45 Mbps access and
interoperability with ATM networks.

No publicly available
pricing information located.
Per Rio's website, its prices
are "very competitive".

Medium/Large
Businesses

Headquartered in
Roseburg, with sales
offices in Portland,
Eugene, Medford, and
Bend.

www.rio.com, visited 7-1-05.

Toll Free Service Allows incoming toll calls at no cost to the
call originator.

Provided with local business
service at no additional cost.

Medium/Large
Businesses

Headquartered in
Roseburg, with sales
offices in Portland,
Eugene, Medford, and
Bend.

www.rio.com, visited 7-1-05.
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Carrier Service Name Service Description Pricing Target Market Availability Source

XO XO Basic Business Line Described on XO's website as "Plain Old
Telephone Service" (POTS). Provides "small,
growing and large businesses with low-cost,
flexible telephone service." Price includes a
directory listing and Caller ID Blocking; a variety
of optional features are available.

Idaho:
$22.54 - $36.55/month,
depending on term length
and geographic area.

.

Small/Medium/Large
Businesses

Portland area www.xo.com , visited 7-7-05.

Prices per XO's tariff in ID, eff. 3-13-05; CCMI
database.

XO Business Trunks - PBX
Analog Trunk

Provides customers with access to and from the
Public Switched Telephone Network for inbound,
outbound or two-way call traffic. Analog trunk
service is offered via stand-alone PBX or DID
trunks.

Idaho:
$29.22 - $68.90/month,
depending on term length,
geographic area and trunk
configuration.

Small/Medium/Large
Businesses

Portland area www.xo.com , visited 7-7-05.

Prices per XO's tariff in ID, eff. 3-13-05; CCMI
database.

XO Business Trunks - Digital
Switched T1

Provides customers with access to and from the
Public Switched Telephone Network, via digital
connections, for inbound, outbound or two-way
call traffic.

Idaho:
$450 - $1136/month (full
trunk), depending on term
length, geographic area and
trunk configuration.

$212 - 236/month
(fractional T1), depending
on term length and
geographic area.

$21.90 - $24.69 (per
channel), depending on term
length, geographic area and
channel configuration

Small/Medium/Large
Businesses

Portland area www.xo.com , visited 7-7-05.

Prices per XO's tariff in ID, eff. 3-13-05; CCMI
database.

XO Centrex A complete business telephone system that
delivers PBX-like features with both internal and
Public Switched Telephone Network access to
individual desks; price includes over 20 standard
features, with availability of additional optional
features for advanced functionality.

Idaho:
$27.43 - $29.86/month,
depending on term length,
geographic area and number
of Centrex lines.

Medium/Large
Businesses

Portland area www.xo.com , visited 7-7-05.

Prices per XO's tariff in ID, eff. 3-13-05; CCMI
database.

XO ISDN PRI Offers simultaneous, integrated voice and data
transmission via a digital trunking interface;
available month-to-month or for terms of 1, 2, 3,
or 5 yrs. Consists of 23 bearer (B) channels and 1
data (D) channel.

Idaho:
$1024/month - M-M;
$620 - $954/month,
depending on term length
and geographic location.
Utah:
$1200/month - M-M;
$620 - $820/month,
depending on term length.

Medium/Large
Businesses

Portland area www.xo.com , visited 7-7-05.

Prices per XO's tariff in ID, eff. 3-13-05, and UT, eff. 1-
18-05; CCMI database.

XO ISDN BRI Provides two 64 Kbps bearer (B) channels used
for voice and data transmission, and one 16 Kpbs
data (D) channel used for call set-up.

Idaho:
$89.25/month - M-M;
$79.80-$84.88, depending
on term length.
Utah:
$60/month - M-M

Medium/Large
Businesses

Portland area www.xo.com , visited 7-7-05.

Prices per XO's tariff in ID, eff. 3-13-05, and UT, eff. 1-
18-05; CCMI database.
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Carrier Service Name Service Description Pricing Target Market Availability Source

XO Premium Integrated Access
Service

A bundled service offering that requires the
customer to purchase local exchange service,
message toll service and Internet service from
XO. Standard configuration is a single DS-1; can
also be provided via ISDN PRI.

Idaho:
$21.90 - $39.15/month,
depending on type of trunk
and geographic location.

Small/Medium/Large
Businesses

Portland area www.xo.com , visited 7-26-05.

Prices per XO's tariff in ID, eff. 3-13-05; CCMI
database.

XO Toll Free Service Allows businesses to offer customers an easy
wasy to connect to customer support, sales offices
or other company office locations using a toll-free
access number.

Idaho:
$0.09/min. - Platinum Rate
(on-net service);
$0.145/min. - Gold Rate
(off-net service). Available
discounts range from 5% to
30%, depending on annual
dollar commitment level and
term of contract.

Small/Medium/Large
Businesses

Portland area www.xo.com , visited 7-26-05.

Prices per XO's tariff in ID, eff. 4-1-05; CCMI
database.
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1FB
Qwest Choice

Business Cingulara Cricketb Sprintc T-Mobiled Unicele Verizonf

$32.50 - $37.00 $46.49 $39.99 $45.00 $40.00 $39.99 $45.00 $39.99

FEATURES (incl. choice of 3 features)

Caller ID $7.95 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

Voice Mail $13.95 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

Call Waiting $2.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

Standard Listing Qwest Directory $0.00 $0.00 $1.03 $1.03 $1.03 $1.03 $1.03 $1.03

Regulatory Program Fee or Surcharge $0.00 $0.00 $1.25 $0.45 $0.80 $0.86 $1.18 $0.05

Total Monthly Rate w/Features $56.40-$60.90 $46.49 $42.27 $46.48 $41.83 $41.88 $47.21 $41.07
PLAN DETAILS

Unlimited Local Calls YES YES NO YES NO NO NO NO

Free Long Distance NO NO YES YES YES YES YES YES

Installation Chg/Activation Fee $31.00 $31.00 $36.00 Not available $36.00 $35.00 $30.00
$35.00 - 1-yr.
$20.00 - 2-yr.

Cancellation Fee n/a n/a $150.00 None $150.00 $200.00 $200.00 $175.00

Contract Length n/a n/a 1-2 yrs. Not required 2 yr. 1 yr. 1-2 yrs.

Plan Description
(monthly minutes of use)

n/a n/a

450 w / 5000
night &

weekend

unlimited local
and LD

500 w/
unlimited
night &

weekend

600 w/
unlimited weekend

400 w/
unlimited
night &

weekend

550 w/
unlimited
night &

weekend

Additional Minutes Charge per Minute

n/a n/a

Unused anytime
minutes roll

over for up to
12 months n/a $0.10 $0.35 $0.45 $0.25

Long Distance Rate per Minute
(for minutes not included in the plan)

$0.05/min for
all LD

$0.05/min for
all LD Free LD Free LD Free LD Free LD Free LD Free LD

Roaming Rates n/a n/a $0.00 Not available $0.00 $0.00 Not available $0.00

* Includes $6.50 Subscriber Line Charge. No long distance or features included in the 1FB rate.

a Cingular National 450 w/Rollover Plan. Additional features included at no charge: 3-way Calling, Call Forwarding, International Dialing, Text Messaging (incoming).

b Cricket $45 Unlimited Access Plan. Additional features included at no charge: Text and Picture Messaging, 2 Directory Assistance Calls.

c Sprint PCS Free & Clear Plan for Business. Additional features included at no charge: 3-Way Calling, Numeric Paging.

d T-Mobile National Business Plan 600. Additional features included at no charge: Instant Messenger, Built-In Paging, Conference Calling, Call Forwarding, Call Hold, Directory Assistance.

e Unicel True Nationwide 800 Special Offer (800 anytime minutes first 6 months; then 400 minutes). Additional features, no charge: Call Forwarding, Conference Calling, Text Messaging (incoming).

f America's Choice for Business Calling - $39.99 Plan (Option 2). Additional features included at no charge: 3-Way Calling, 411 Connect, Call Forwarding, No Answer/Transfer, Text Messaging.

SELECTED WIRELESS CALLING PLAN PRICES COMPARED TO QWEST'S WIRELINE BUSINESS PRICES IN OREGON

Qwest Wireline*

Basic Rate
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Enrolled Copy S.B. 108

TELECOMMUNICATIONS REVISIONS

2005 GENERAL SESSION

STATE OF UTAH

Sponsor:  Curtis S. Bramble

 

LONG TITLE

General Description:

This bill amends and repeals portions of Title 54, Public Utilities, relevant to pricing

and competition by telecommunications corporations.

Highlighted Provisions:

This bill:

< defines terms;

< exempts certain activities of telecommunications corporations from compliance

with rate schedules;

< exempts certain activities of telecommunications corporations from prohibitions on

rate or service preferences;

< expands pricing flexibility for certain telecommunications corporations and

services;

< addresses the methods of filing price lists;

< eliminates the requirement that a telecommunications corporation petition the

Public Service Commission for pricing flexibility;

< requires an incumbent telephone corporation to provide basic residential service

throughout its service area;

< requires an incumbent telephone corporation to maintain basic residential service

rates at July 1, 2004 levels, except under certain circumstances;

< allows the Public Service Commission to review basic residential service by an

incumbent and others;

< allows the Public Service Commission to exempt an incumbent telephone

corporation from basic residential service provisions if comparable services exist at

Qwest/21
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comparable prices;

< provides for certain disclosures of competitive contracts;

< allows small incumbent telephone corporations to petition the Public Service

Commission for regulation by price, rather than traditional rate of return regulation;

< allows the Public Service Commission to exempt small incumbent telephone

corporations from certain pricing provisions under certain circumstances;

< allows the Public Service Commission to adjust rates for telephone corporations not

subject to price regulation; and

< makes technical changes.

Monies Appropriated in this Bill:

None

Other Special Clauses:

None

Utah Code Sections Affected:

AMENDS:

54-3-7, Utah Code Annotated 1953

54-3-8, as last amended by Chapter 265, Laws of Utah 1998

54-8b-2, as last amended by Chapter 320, Laws of Utah 2002

54-8b-2.3, as last amended by Chapter 291, Laws of Utah 2000

54-8b-3.3, as last amended by Chapter 291, Laws of Utah 2000

54-8b-4.5, as enacted by Chapter 88, Laws of Utah 1997

REPEALS:

54-8b-2.4, as last amended by Chapter 291, Laws of Utah 2000

54-8b-2.5, as last amended by Chapter 279, Laws of Utah 2004

 

Be it enacted by the Legislature of the state of Utah:

Section 1.  Section 54-3-7 is amended to read:

54-3-7.   Charges not to vary from schedules -- Refunds and rebates forbidden --

- 2 -
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Exceptions.

Except as provided in this chapter [otherwise provided] or Chapter 8b, Public

Telecommunications Law, no public utility shall charge, demand, collect or receive a greater or

less or different compensation for any product or commodity furnished or to be furnished, or for

any service rendered or to be rendered, than the rates, tolls, rentals and charges applicable to such

products or commodity or service as specified in its schedules on file and in effect at the time;

nor shall any such public utility refund or remit, directly or indirectly, in any manner or by any

device, any portion of the rates, tolls, rentals and charges so specified; nor extend to any person

any form of contract or agreement, or any rule or regulation, or any facility or privilege except

such as are regularly and uniformly extended to all corporations and persons; provided, that the

commission may, by rule or order, establish such exceptions from the operation of this

prohibition as it may consider just and reasonable as to any public utility.

Section 2.  Section 54-3-8 is amended to read:

54-3-8.   Preferences forbidden -- Power of commission to determine facts.

(1)  [No] Except as provided in Chapter 8b, Public Telecommunications Law, a public

utility [shall,] may not:

(a)  as to rates, charges, service, facilities or in any other respect, make or grant any

preference or advantage to any person, or subject any person to any prejudice or disadvantage[.

No public utility shall]; and

(b)  establish or maintain any unreasonable difference as to rates, charges, service or

facilities, or in any other respect, either as between localities or as between classes of service.

(2)  The commission shall have power to determine any question of fact arising under this

section.

Section 3.  Section 54-8b-2 is amended to read:

54-8b-2.   Definitions.

As used in this chapter:

(1) (a)  "Aggregator" means any person or entity that:

(i)  is not a telecommunications corporation;

- 3 -
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(ii)  in the ordinary course of its business makes operator assisted services available to the

public or to customers and transient users of its business or property through an operator service

provider; and

(iii)  receives from an operator service provider by contract, tariff, or otherwise,

commissions or compensation for calls delivered from the aggregator's location to the operator

service provider.

(b)  "Aggregator" may include any hotel, motel, hospital, educational institution,

government agency, or coin or coinless telephone service provider so long as that entity qualifies

under Subsection (1)(a).

(2)  "Basic residential service" means a local exchange service for a residential customer

consisting of:

(a)  a single line with access to the public switched network;

(b)  touch-tone or the functional equivalent;

(c)  local flat-rate unlimited usage, exclusive of extended area service;

(d)  single-party service;

(e)  a free phone number listing in directories received for free;

(f)  access to operator services;

(g)  access to directory assistance;

(h)  access to lifeline and telephone relay assistance;

(i)  access to 911 and E911 emergency services;

(j)  access to long-distance carriers;

(k)  access to toll limitations services;

(l)  other services as may be determined by the commission; and

(m)  no feature.

[(2)] (3)  "Certificate" means a certificate of public convenience and necessity issued by

the commission authorizing a telecommunications corporation to provide specified public

telecommunications services within a defined geographic service territory in the state.

[(3)] (4)  "Division" means the Division of Public Utilities established in Section 54-4a-1.

- 4 -
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[(4)] (5)  "Essential facility or service" means any portion, component, or function of the

network or service offered by a provider of local exchange services:

(a)  that is necessary for a competitor to provide a public telecommunications service;

(b)  that cannot be reasonably duplicated; and

(c)  for which there is no adequate economic alternative to the competitor in terms of

quality, quantity, and price.

(6) (a)  "Feature" means a custom calling service available from the central office switch,

including call waiting, call forwarding, three-way calling, and similar services.

(b)  "Feature" does not include long distance calling.

[(5)] (7)  "Federal Telecommunications Act" means the Federal Telecommunications Act

of 1996, Pub. L. No. 104-104, 110 Stat. 56.

[(6)] (8)  "Incumbent telephone corporation" means a telephone corporation, its

successors or assigns, which, as of May 1, 1995, held a certificate to provide local exchange

services in a defined geographic service territory in the state.

[(7)] (9)  "Intrastate telecommunications service" means any public telecommunications

service in which the information transmitted originates and terminates within the boundaries of

this state.

[(8)] (10)  "Local exchange service" means the provision of telephone lines to customers

with the associated transmission of two-way interactive, switched voice communication within

the geographic area encompassing one or more local communities as described in maps, tariffs,

or rate schedules filed with and approved by the commission.

[(9)] (11)  "Mobile telecommunications service" means a mobile telecommunications

service:

(a)  that is defined as a mobile telecommunications service in the Mobile

Telecommunications Sourcing Act, 4 U.S.C. Sec. 124; and

(b)  in which the information transmitted originates and terminates in one state.

[(10)] (12) (a)  "New public telecommunications service" means a service offered by a

telecommunications corporation which that corporation has never offered before.

- 5 -
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(b)  "New public telecommunications service" does not include:

(i)  a tariff, price list, or competitive contract that involves a new method of pricing any

existing public telecommunications service;

(ii)  a package of public telecommunications services that includes an existing public

telecommunications service; or

(iii)  a public telecommunications service that is a direct replacement for:

(A)  a fully regulated service;

(B)  an existing service offered pursuant to a tariff, price list, or competitive contract; or

(C)  an essential facility or an essential service.

[(11)] (13)  "Operator assisted services" means services which assist callers in the

placement or charging of a telephone call, either through live intervention or automated

intervention.

[(12)] (14)  "Operator service provider" means any person or entity that provides, for a fee

to a caller, operator assisted services.

[(13)] (15)  "Price-regulated service" means any public telecommunications service

governed by Section 54-8b-2.3.

[(14)] (16)  "Public telecommunications service" means the two-way transmission of

signs, signals, writing, images, sounds, messages, data, or other information of any nature by

wire, radio, lightwaves, or other electromagnetic means offered to the public generally.

[(15)  "Same or substitutable" with reference to a public telecommunications service

means that the service is comparable to another service in terms of function, price, and quality to

an end user customer.]

[(16)] (17)  "Substantial compliance" with reference to a rule or order of the commission

means satisfaction of all material obligations in a manner consistent with the rule or order.

[(17)] (18)  "Telecommunications corporation" means any corporation or person, and

their lessees, trustees, receivers, or trustees appointed by any court, owning, controlling,

operating, managing, or reselling a public telecommunications service.

[(18)] (19) (a)  "Total service long-run incremental cost" means the forward-looking

- 6 -
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incremental cost to a telecommunications corporation caused by providing the entire quantity of

a public telecommunications service, network function, or group of public telecommunications

services or network functions, by using forward-looking technology, reasonably available,

without assuming relocation of existing plant and equipment.

(b)  The "long-run" means a period of time long enough so that cost estimates are based

on the assumption that all inputs are variable.

Section 4.  Section 54-8b-2.3 is amended to read:

54-8b-2.3.   Pricing flexibility.

(1) (a)  A telecommunications corporation that obtains a certificate to compete with the

incumbent telephone corporation in a defined geographic area pursuant to Section 54-8b-2.1 may

price any public telecommunications services it is authorized to offer, or any new public

telecommunications service, by means of a price list or competitive contract.

(b)  Before the telecommunications corporation begins providing any authorized public

telecommunications service, it shall notify the commission of:

(i)  its intent to begin providing the service; and

(ii)  the defined geographic area in which it will provide the service.

(2) (a)  Notwithstanding other requirements of this chapter relating to pricing flexibility,

beginning on May 2, 2005, an incumbent telephone corporation may offer retail end user public

telecommunications services by means of a price list or competitive contract in the same manner

as a competing telecommunications corporation as provided in [Subsections (2)(b) and (c).]

Subsection (1):

(i)  if the incumbent telephone corporation:

(A)  is in substantial compliance with rules and orders of the commission issued under

Section 54-8b-2.2; and

(B)  has more than 30,000 access lines; and

(ii)  except as provided in Subsection (2)(b).

[(b) (i)  An incumbent telephone corporation may petition the commission for pricing

flexibility in:]

- 7 -
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[(A)  any proceeding in which another telecommunications corporation has petitioned the

commission for a certificate to provide specified public telecommunications services in a defined

geographic area that is within the incumbent telephone corporation's service territory; or]

[(B)  an independent proceeding after the other telecommunications corporation has been 

certificated to provide specified public telecommunications services in a defined geographic area

that is within the incumbent telephone corporation's service territory.]

[(ii)  In the proceeding, the commission shall, by order, grant pricing flexibility to the

incumbent telephone corporation for the same or substitutable public telecommunications

services in the same defined geographic area.]

[(iii)  Pricing flexibility for any public telecommunications service shall become effective

in accordance with the procedure in Subsection (2)(b)(iv) when the following conditions are

met:]

[(A)  the commission has issued a certificate to the competing telecommunications

corporation;]

[(B)  the competing telecommunications corporation has begun providing the authorized

public telecommunications service in the defined geographic area;]

[(C)  the incumbent telephone corporation, by written agreement, stipulation, or pursuant

to an order of the commission, has allowed the competing telecommunications corporation to

interconnect with the essential facilities and to purchase essential services of the incumbent

telephone corporation; and]

[(D)  the incumbent telephone corporation is in substantial compliance with the rules and

orders of the commission adopted or issued under Section 54-8b-2.2.]

[(iv) (A)  The commission shall enter its final order either granting or denying a petition

for pricing flexibility under Subsection (2)(b) within 90 days of the date the incumbent telephone

corporation files its petition seeking pricing flexibility.]

[(B)  If the commission has not entered an order within 90 days of the date the petition is

filed, the petition shall be considered granted.]

[(C)  Pricing flexibility shall be effective 45 days following the granting of a petition for

- 8 -
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pricing flexibility under Subsection (2)(b) unless the commission orders an earlier effective date.]

[(c)  An incumbent telephone corporation may price any new public telecommunications

service by means of a price list or competitive contract.]

[(3)  The commission may review any new public telecommunications service offered by

an incumbent telephone corporation after the applicable tariff, price list, or competitive contract

has taken effect.]

(b) (i)  The incumbent telephone corporation's pricing flexibility shall be the same as a

competing telecommunications corporation's pricing flexibility for all public telecommunications

services except basic residential service.

(ii)  The incumbent telephone corporation shall offer basic residential service throughout

the area in which the incumbent telephone corporation is authorized by certificate to provide

basic residential service.

(iii)  Except as provided in Subsections (2)(b)(iv) and (v), and (2)(c), the incumbent

telephone corporation may not increase the price of basic residential service above the price as of

July 1, 2004.

(iv)  The incumbent telephone corporation may make revenue neutral adjustments to the

price of basic residential service to reduce or eliminate differences in the price of basic

residential service in different portions of its service area.

(v)  The incumbent telephone corporation may increase the price of basic residential

service based:

(A)  on changes in local calling areas approved by the commission;

(B)  on changes in access charges approved by the commission; or

(C)  on other changes affecting basic residential service approved by the commission.

(c) (i)  Upon request by the incumbent telephone corporation, but in any event no later

than May 2, 2007, the commission shall review whether any person is offering a service that

includes the essential components of basic residential service at a price comparable to the

incumbent telephone corporation's price for basic residential service in the area served by a

central office of the incumbent telephone corporation.

- 9 -
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(ii)  If, under Subsection (2)(c)(i), the commission determines that any person is offering

a service that includes the essential components of basic residential service at a price comparable

to the incumbent telephone corporation's price for basic residential service in the area served by a

central office of the incumbent telephone corporation, Subsection (2)(b) does not apply in the

area served by that central office.

[(4)] (3)  Each price list shall:

(a)  be filed with the commission[;]:

(i)  electronically; or

(ii)  by paper copies only if permitted by commission rule;

(b)  describe the public telecommunications service;

(c)  set forth the basic terms and conditions upon which the public telecommunications

service is offered; and

(d)  list the prices to be charged for the public telecommunications service or the basis on

which the services will be priced.

[(5)] (4)  Prices, terms, and conditions offered under price lists or competitive contracts

that are different from tariff prices, terms, and conditions for the same services are not considered

discriminatory under Section 54-3-8 and Subsection 54-8b-3.3(2).

[(6)] (5)  A price list filed with the commission under this section shall take effect five

days after it is filed with the commission.

[(7)] (6) (a)  [The] Except as provided in Subsection (6)(b), the prices, terms, and

conditions of a public telecommunications service offered by a telecommunications corporation

pursuant to a competitive contract with a retail customer [shall] need not be filed with the

commission.

(b)  Notwithstanding Subsection (6)(a), a copy of a competitive contract shall be provided

to the commission or division of public utilities if the commission or division of public utilities,

pursuant to general investigatory powers, requests a copy of the competitive contract.

[(8)] (7) (a)  [The] Subject to Subsection (7)(b), the commission may, as determined

necessary to protect the public interest, set an upper limit on the price that may be charged by
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telecommunications corporations for public telecommunications services that may be priced by

means of a price list or competitive contract in a defined geographic area.

(b)  The upper limit on price imposed under Subsection (7)(a) shall be applied to all

telecommunications corporations holding a certificate to provide the public telecommunications

services in the defined geographic area in a competitively neutral manner.

[(9)] (8) (a)  The commission may revoke the authority of a telecommunications

corporation to offer a public telecommunications service pursuant to a price list or competitive

contract or the commission may adopt conditions or restrictions on the telecommunications

corporation's pricing flexibility if the commission finds:

(i) (A)  the telecommunications corporation has materially violated statutes or rules

applicable to the specific service;

(B)  there has been or there is an imminent threat of a material and substantial [change]

diminution in the level of competition; or

(C)  competition has not developed; and

(ii)  revocation or conditions or restrictions on the telecommunications corporation's

pricing flexibility is in the public interest.

(b)  The party asserting that revocation or conditions or restrictions on the

telecommunications corporation's pricing flexibility should [occur] be imposed shall bear the

burden of proof.

[(10)] (9)  The commission shall establish rules or procedures to protect confidential,

proprietary, and competitively sensitive information provided to the commission or the division

pursuant to this section.

(10) (a)  An incumbent telephone corporation serving fewer than 30,000 access lines in

the state may petition the commission to be regulated under price regulation rather than

traditional rate of return regulation.

(b)  In implementing price regulation for an incumbent telephone corporation serving

fewer than 30,000 access lines, the commission may modify the requirements of any provision of

this section if necessary to the individual circumstances of the incumbent telephone corporation.
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Section 5.  Section 54-8b-3.3 is amended to read:

54-8b-3.3.   Services that must be offered on a nondiscriminatory basis -- Public

telecommunications to be cost-based -- Packaged services -- Quality of service standards.

(1) (a)  As used in this section, "cost-based" means that the prices for the

telecommunications services shall be established after taking into consideration the total service

long-run incremental cost of providing the service.

(b)  The term "cost-based" does not prevent the establishment of prices:

(i)  that promote the universal availability of service in the state[.]; or

(ii)  that are offered by a telecommunications corporation for a public

telecommunications service in a promotional offer, or market trial, or to meet competition.

(2)  [Notwithstanding] Except with respect to a price regulated service offered in a

promotional offer, or market trial, or to meet competition and notwithstanding any other

provision of this chapter:

(a)  [no] a telecommunications corporation with more than 30,000 access lines in the state

[and which] that provides a [tariffed] public telecommunications service [or a price-regulated

service shall] may not:

(i)  as to the pricing and provisioning of the [tariffed] public telecommunications service

[or price-regulated service], make or grant any undue or unreasonable preference or advantage to

any person, corporation, or locality; or

(ii)  in providing services [which] that utilize the local exchange network:

(A)  make or give any undue or unreasonable preference or advantage to any person,

corporation, or locality; or

(B)  subject any person, corporation, or locality to any undue or unreasonable prejudice or

disadvantage;

(b)  [tariffed] public telecommunications services [and price-regulated services] provided

by a telecommunications corporation with more than 30,000 access lines in the state shall be

nondiscriminatory, cost-based, and subject to resale as determined by the commission; and

(c)  [tariffed] public telecommunications services [and price-regulated services] may be
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packaged with other services, so long as they are also offered on a separate, unbundled basis.

[(3)  An incumbent telephone corporation may not price any public telecommunications

service at a level which is less than the sum of:]

[(a)  the total service long-run incremental cost of nonessential facilities used to provide

the public telecommunications service in a particular geographic area; and]

[(b)  the price of essential facilities used to provide the public telecommunications service

in a particular defined geographic area.]

[(4)  Subsection (3) does not require that the price of residential telephone service which

is priced below its total service long-run incremental cost on May 1, 1995, be increased.

However, the price of any service that is below its total service long-run incremental cost may be

increased annually as provided in Section 54-8b-2.4.]

[(5)  The commission shall examine the total service long-run incremental cost studies of

an incumbent telephone corporation's public telecommunications services as needed to insure

compliance with this section.]

[(6)] (3) (a)  In order to promote continued investment in the public telecommunications

network [by incumbent telephone corporations] and to improve the quality of service for end

users [in areas where competition has not developed, by September 30, 2000], the commission

[shall] may adopt rules governing service quality standards to end users for all [tariffed] public

telecommunications services.

(b)  The commission shall have the authority to enforce the rules adopted under this

Subsection [(6)] (3) by granting billing credits to the affected end user where the noncompliance

is for reasons within the [incumbent telephone] telecommunications corporation's control.

[(c)  The commission shall report annually to the Legislature concerning investment by

incumbent telephone corporations in the public telecommunications network in their service

areas and the quality of service to end users of tariffed public telecommunications services.]

(c)  Rules adopted under this Subsection (3) on or after January 1, 2005, shall impose no

greater requirements or obligations on any telecommunications corporation:

(i)  than were applicable to that telecommunications corporation under rules adopted
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before January 1, 2005; or

(ii)  than were imposed on telecommunications corporations that were not incumbent

telephone corporations, if the telecommunications corporation is not an incumbent telephone

corporation.

(d)  An incumbent telephone corporation with less than 30,000 access lines in the state is

exempt from this Subsection [(6)] (3).

Section 6.  Section 54-8b-4.5 is amended to read:

54-8b-4.5.   Commission order -- Negotiated provisions of services -- Contracts

under this section.

(1) (a)  The commission may enter an order partially or wholly exempting any public

telecommunications service from any requirement of this title relating to rates, tariffs, or fares.

(b)  The commission may authorize the provision of all or any portion of a public

telecommunications service under stated or negotiated terms to any person that is committed to

the acquisition of comparable telecommunications services from an alternative source of supply

through construction, lease, or any other form of acquisition.

(2)  An incumbent telephone corporation may negotiate with the person or entity within

the incumbent telephone corporation's service territory for the provision of retail end user public

telecommunications services without regard to the provisions of any tariffs on file and approved

by the commission, or any price list or competitive contract filed under Section 54-8b-2.3 with

the commission but any rate, toll, fare, rental, charge, or classification of service in such contracts

shall comply with [Subsection] Section 54-8b-3.3[(3)].

(3) (a)  Within ten days after the conclusion of the negotiations and prior to the execution

of a contract under this section, the incumbent telephone corporation shall file with the

commission the proposed final agreements and other evidence of the public telecommunications

services to be provided, together with the charges and other conditions of the service.

(b) (i)  The commission may approve or deny an application, or begin adjudicative

proceedings to consider approval of a contract under this section within 30 days of the filing of

the application by the incumbent telephone corporation.
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(ii)  If the commission begins adjudicative proceedings, the contract is effective when the

commission orders that it is effective.

(iii)  If the commission fails to approve a contract under this section, or fails to begin

adjudicative proceedings within 30 days, the final contract is effective.

(c)  In determining whether or not to approve a contract under this section, the

commission shall consider all relevant factors, including, whether or not the contract for any rate,

toll, fare, rental, charge, or classification of service:

(i)  complies with [Subsection] Section 54-8b-3.3[(3)];

(ii)  provides for adequate service at just and reasonable rates.

(d)  After a contract under this section has become effective, [if the incumbent telephone

corporation is not subject to maximum price regulation for tariffed public telecommunications

services under Section 54-8b-2.4,] the commission shall in the next general rate case for that

incumbent telephone corporation:

(i)  review the contract for consistency with the factors stated in this Subsection (3); and

(ii)  make any adjustment in its rate order, including retroactive adjustments, that are

necessary to avoid cross subsidization from other regulated intrastate telecommunications

services.

(e)  Subsection (3) does not apply to an incumbent telephone corporation subject to price

regulation for public telecommunications services under Section 54-8b-2.3.

(4)  Any incumbent telephone corporation that provides public telecommunications

services pursuant to a contract under this section may not offer the services under contract in a

manner that unfairly discriminates between similarly situated customers.

(5)  Subject to Subsection (4), terms and conditions offered in contracts under this section

that are different from tariff terms and conditions for the same services are not considered

discriminatory under Section 54-3-8 and Subsection 54-8b-3.3(2).

Section 7.  Repealer.

This bill repeals:

Section 54-8b-2.4, Price regulation -- Price index -- Maximum prices.
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Section 54-8b-2.5, Report to governor and Legislature.
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50514.0300 FIRST ENGROSSMENT
with House Amendments

Fifty-ninth
Legislative Assembly ENGROSSED SENATE BILL NO. 2216
of North Dakota

Introduced by

Senators Espegard, Heitkamp

Representative Carlson

A BILL for an Act to create and enact section 49-21-10.3 of the North Dakota Century Code,

relating to complaints against telecommunications companies; to amend and reenact sections

49-02-01.1, 49-21-01, 49-21-01.1, 49-21-01.3, 49-21-01.7, 49-21-02.2, and 49-21-10.2 of the

North Dakota Century Code, relating to telecommunications regulation; and to repeal sections

49-21-04.1, 49-21-08, 49-21-14, 49-21-15, 49-21-17, 49-21-18, and 49-21-20 of the North

Dakota Century Code, relating to telecommunications regulation.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 49-02-01.1 of the North Dakota Century Code is

amended and reenacted as follows:

49-02-01.1. Jurisdiction of commission limited as to certain utilities. Nothing in

this chapter or in chapter 49-21 authorizes the commission to make any order affecting rates,

contracts, services rendered, adequacy, or sufficiency of facilities, or the rules or regulations of

any public utility owned and operated by the state or by any city, county, township, or other

political subdivision of the state or any public utility, that is not operated for profit, that is

operated as a nonprofit, cooperative, or mutual telecommunications company or is a

telecommunications company having fewer than eight thousand local exchange subscribers.

However, any telecommunications utility that is operated as a nonprofit, cooperative, or mutual

telecommunications company or has fewer than eight thousand local exchange subscribers is

subject to sections 49-21-01.4, 49-21-02.4, 49-21-08, 49-21-23, 49-21-24, and 49-21-25,

subsections 6 through 14 of section 49-21-01.7, and to sections 49-21-01.2, 49-21-01.3,

49-21-06, 49-21-07, 49-21-09, and 49-21-10, regarding rates, terms, and conditions of access

services or connection between facilities and transfer of telecommunications between two or

more telecommunications companies. Nothing in this section limits the authority of the

commission under chapter 49-03.1 or sections 49-04-05 and 49-04-06.
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SECTION 2. AMENDMENT. Section 49-21-01 of the North Dakota Century Code is

amended and reenacted as follows:

49-21-01. Definitions. As used in this chapter, unless the context otherwise clearly

requires:

1. "Access" means telecommunications services to connect a telecommunications

customer or end user with a telecommunications company that allows for the

origination or the termination, or both, of WATS, 800, and message toll

telecommunications services and private line transport services.

2. "Competitive local exchange company" means any telecommunications company

providing local exchange service, other than an incumbent local exchange carrier,

whether by its own facilities, interconnection, or resale.

3. "Eligible telecommunications carrier" means a telecommunications company

designated under section 214(e) of the federal act as eligible to receive universal

service support in accordance with section 254 of the federal act.

4. "Essential telecommunications service" means the following services:

a. Switched access;

b. The transmission service line for a coin or pay telephone;

c. Installation of the service connection for other essential services from the end

user's premises to the local exchange network; and

d. c. Flat Primary flat rate or measured residence, business and combination

business and residence basic telephone service including the following

service elements:

(1) Billing and collecting of the telecommunications company's charges for

the service.

(2) Primary directory listing, including nonlisted and nonpublished service.

(3) Access to directory assistance.

(4) Access to emergency 911 service and emergency operator assistance

in local exchange areas in which emergency 911 service is not

available.

(5) Except as provided in section 49-02-01.1, mandatory, flat-rate

extended area service to designated nearby local exchange areas.
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(6) Transmission service necessary for the connection between the end

user's premises and the local exchange central office switch including a

trunk connection that has inward dialing and necessary signaling

service such as touchtone used by end users for the service.

5. "Federal act" means the federal Communications Act of 1934, as amended by the

federal Telecommunications Act of 1996 [47 U.S.C. 151 et seq.].

6. "Incumbent local exchange carrier" means a telecommunications company that

meets the definition of section 251(h) of the federal act.

7. "Inside wire" and "premise cable" mean the telecommunications wire on the

customer's side of a demarcation point or point of interconnection between the

telecommunications facilities of the telecommunications company and the

customer or premise owner established under title 47, Code of Federal

Regulations, part 68, section 68.105.

8. "Interexchange telecommunications company" means a person providing

telecommunications service to end users located in separate local exchange

areas.

9. "Local exchange area" means a geographic territorial unit established by a

telecommunications company for the administration of telecommunications

services as approved and regulated in accordance with chapter 49-03.1.

10. "Management costs" means the reasonable direct actual costs a political

subdivision incurs in exercising its police powers over the public rights of way.

11. "Mutual telephone company" means a telephone cooperative organized and

operating subject to the provisions of this chapter, and such a cooperative shall

also be subject to the general law governing cooperatives, except where such

general law is in conflict with this chapter.

12. "Nonessential telecommunications service" means any telecommunications

service, other than those essential telecommunications services listed in

subsection 4 that a customer has the option to purchase either in conjunction with

or separate from any essential telecommunications service. Nonessential

telecommunications services include, but are not limited to:

a. InterLATA and intraLATA message toll service;
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b. Calling features and information or enhanced services such as call waiting,

call forwarding, three-way calling, intracall, speed calling, call transfer, voice

or data store and forward, message delivery, or caller identification;

c. Centrex services and features;

d. Installation of service connections in addition or supplementary to that

described in subdivision c of subsection 4 which also provides transmission

service between the end user's premises and the local exchange central

office switch;

e. Mobile telecommunications services using radio spectrum or cellular

technology; and

f. Packet-switched services.

13. "Price" means any charge set and collected by a telecommunications company for

any telecommunications service offered by it to the public or other

telecommunications companies.

14. "Private line transport service" means a telecommunications service to a customer

over a circuit dedicated to the customer's exclusive use, within a local exchange

area, or between or among local exchanges. Private line transport service

includes services to customers who are end users and services to

telecommunications companies.

15. "Public right of way" means the area on, below, or above a public roadway,

highway, street, bridge, cartway, bicycle lane, or public sidewalk in which a political

subdivision has a legal interest, including other dedicated rights of way for travel

purposes, utility easements, and all the area within seventy-five feet [22.86 meters]

of the centerline of any county or township highway right of way over which a

board of county commissioners or a board of township supervisors has control

under section 24-01-42. The term does not include the airwaves above a public

right of way with regard to cellular or other wireless telecommunications or

broadcast service or utility poles owned by a political subdivision or a municipal

utility or a telecommunications company, in whole or part.

16. "Rural telephone company" means a telecommunications company that meets the

definition of section 153(37) of the federal act.
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17. "Service element" means a telecommunications function or service component that

is not useful to the user unless it is combined with one or more other

telecommunications functions or service components.

18. "Switched access" means access to include:

a. Local exchange central office switching and signaling;

b. Operator and recording intercept of calls;

c. Termination of end user lines in the local exchange central office;

d. The carrier common line charge for the line between the end user's premises

and the local exchange central office;

e. Billing and collection recording for interexchange carriers to which the local

exchange carrier provides feature group C access service; and

f. Telecommunications service, including connections, provided to allow

transmission service and termination between an interexchange company's

premises and the local exchange central office switch for the origination or

termination of the interexchange company's switched telecommunications

services.

19. "Telecommunications company" means a person engaged in the furnishing of

telecommunications service within this state.

20. "Telecommunications service" means the offering for hire of telecommunications

facilities, or transmitting for hire telecommunications by means of such facilities

whether by wire, radio, lightwave, or other means.

SECTION 3. AMENDMENT. Section 49-21-01.1 of the North Dakota Century Code is

amended and reenacted as follows:

49-21-01.1. Inapplicability of provisions of chapter. Telecommunications service

does not include and the provisions of this title do not apply to:

1. The one-way transmission of radio or television signals for broadcast purposes,

including the one-way transmission of video programming or other programming

service by a cable system as well as subscriber interaction, if any, which is

required for the selection of such video programming or other programming

service.
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2. A hospital, hotel, motel, or similar place of temporary accommodation owning or

operating message switching or billing equipment solely for the purpose of

reselling telecommunications services to its patients or guests.

3. Telegraph service.

4. Except as provided in section 49-21-01.5, home, business, and coinless or

coin-operated public or semipublic telephone terminal equipment and the use of

such equipment.

5. The lease of telecommunications equipment by a telecommunications company

from a person whose business is the leasing or sale of such equipment.

6. Billing and collection services.

7. Inside wire and premise cable installation and maintenance.

8. Directory services which that are not essential, such as "yellow pages" advertising

and bold-faced or color listings in "white pages".

9. Private line transport service.

10. Services or facilities provided by a system or institution of higher education to:

a. Institution employees or students at institution facilities or housing owned or

leased by the institution;

b. Affiliated organizations, including alumni operations and research

foundations, formed for the purpose of supporting the institution or leased by

the institution and offering products and services intended primarily for the

benefit of institution employees, students, or guests;

c. Other persons or entities located on property owned or leased by the

institution and offering products and services intended primarily for the benefit

of institution employees, students, or guests;

d. Casual users using the institution's facilities for conferences, seminars and

other similar special events, and broadcasters of athletic events;

e. Occupants of technology parks, or business incubators receiving secretarial

or business startup support in facilities owned or leased by the institution

during a business startup phase for a term not to exceed four years or until

August 1, 2005, whichever is later; and
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f. Educational, governmental, and nonprofit users of system or institution

interactive video conferencing site facilities and associated network services.

Institutions may not unreasonably restrict access by a telecommunications

company to institution facilities for the purpose of furnishing telecommunications

services to residents in institution housing or to other persons or entities leasing

institution facilities, except institutions may limit access to residence halls.

Institutions may require reasonable payment for and adopt reasonable restrictions

on the use of institution telecommunications infrastructure to avoid service

interruptions or increased maintenance or administrative burdens.

SECTION 4. AMENDMENT. Section 49-21-01.3 of the North Dakota Century Code is

amended and reenacted as follows:

49-21-01.3. Certain price increases prohibited - Essential telecommunications

services. Changes in essential telecommunications services prices are prohibited except as

specifically provided for in chapter 49-21 and section 49-02-01.1.

1. All increases or decreases in governmentally imposed surcharges and any

financial impact on cost of essential telecommunications services caused by

governmentally imposed changes in taxes, accounting practices, or separations

procedures must be fully reflected in any price for those services within thirty days

of the effective date of the surcharge or change.

2. Nothing in this section prohibits the lowering of a price of an essential service

based on reasonable business practices in a competitive environment provided

that no price change may be anticompetitive or otherwise in violation of antitrust or

unfair trade practice laws.

3. Whenever a price change provided for in this section is less than three percent of

the existing price, notwithstanding any time limitations in this section, a

telecommunications company may accumulate such changes in price subject to

the following conditions:

a. Price increases may be accumulated up to a percentage total of five percent.

b. Price decreases may be accumulated only to the extent that there is an

offsetting accumulated price increase of an equal or greater percentage.
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Accumulated price decreases may never exceed accumulated price

increases.

c. Price decreases may be accumulated only for two years beginning January

first of the year in which the change is allowed.

d. Accumulated price increases may be implemented at the discretion of the

telecommunications company.

e. The effective date of implementation of an accumulated price change may be

prospective only, and in accordance with the filing requirements of section

49-21-04.

4. The monthly price of residence service for telecommunications companies with

over fifty thousand subscribers may be increased after July 31, 1999, up to fifteen

dollars and fifty cents and may be increased after June 30, 2000, up to eighteen

dollars. A telecommunications company increasing prices under this subsection

must submit a report to the commission reasonably demonstrating that it reduced

the prices of its intrastate intraLATA message toll service and intrastate switched

access, as such prices existed on January 1, 1999, in aggregate by an annual

amount not less than the annual revenue increase resulting from the service price

increases under this subsection. Reductions in message toll and switched access

prices attributable to the price increases under this section must be made by

similar percentages as to be accomplished in a competitively neutral manner. The

commission may review the report and may set aside pursuant to section 49-21-06

the prices of intraLATA message toll service and intrastate switched access if the

reductions have not been made in a revenue neutral manner and by similar

percentages. Prices set aside pursuant to this section remain effective until the

effective date of revised prices filed by the telecommunications company within

forty-five days of the commission's order.

5. The commission may investigate an increased price allowed pursuant to

subsection 4 and may set aside all or part of the increase if it finds the price is

unfair or unreasonable, provided a price for residence service at or below the price

in effect on January 1, 1999, may not be set aside under this subsection or section

49-21-06. The commission may not set aside all or part of an increased price as
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unfair or unreasonable if the commission determines after notice and opportunity

for hearing the average cost of providing residence service, as calculated under

either representative embedded or forward-looking economic cost methodologies,

including shared and common costs, exceeds the price resulting from the increase.

6. Subject to the limitations of this section, nothing in this chapter prohibits an

incumbent local exchange carrier from deaveraging local exchange service prices

provided the incumbent local exchange carrier agrees to amend its commission

approved interconnection agreements to allow for deaveraged interconnection

prices effective concurrently with the deaveraged retail prices.

SECTION 5. AMENDMENT. Section 49-21-01.7 of the North Dakota Century Code is

amended and reenacted as follows:

49-21-01.7. Powers in general. The commission has the power to:

1. Investigate all methods and practices of telecommunications companies.

2. Require telecommunications companies to conform to the laws of this state and to

all rules, regulations, and orders of the commission not contrary to law.

3. Require copies of reports as to rates, prices, and terms and conditions of service in

effect and used by the company, and all other information deemed relevant and

necessary by the commission in the exercise of its authority.

4. Compel obedience to its lawful orders by proceedings of mandamus or injunction

or other proceedings, in the name of the state, in any court having jurisdiction of

the parties or of the subject matter.

5. Hold hearings on good cause being shown, upon notice and subject to the

provisions of chapter 28-32.

6. Employ and fix the compensation of experts, engineers, auditors, attorneys, and

other such assistance for complaints, investigations, and other proceedings

relating to telecommunications companies. The expense of any hearings, and the

compensation and actual expenses of any employees of the commission while

engaged upon any such hearings must, upon the order of the commission, be paid

by the telecommunications company involved in such hearings. The commission

shall ascertain the exact cost and expenditure. After giving the

telecommunications company notice and opportunity to demand a hearing, and
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after a hearing, if any, is held, the commission may render a bill and make an order

for payment. The bill and order must be delivered by certified mail or personal

delivery to the managing officer of the telecommunications company. Upon receipt

of the bill and order for payment, the telecommunications company has thirty days

within which to pay the amount billed. All amounts not paid within thirty days after

receipt of the bill and order for payment thereafter draw interest at the rate of six

percent per annum. Amounts collected by the commission under this subsection

relating to expenses of the regulatory reform review commission must be

deposited in the general fund of the state treasury. All other amounts collected by

the commission under this subsection must be deposited in a special account

within the public service commission.

7. Act upon an application for a certificate of public convenience and necessity under

chapter 49-03.1 consistent with section 253 of the federal act, provided a

telecommunications company is not required to obtain a certificate of public

convenience and necessity to resell telecommunications services.

8. Mediate or arbitrate agreements for interconnection, services, or network elements

under sections 251 and 252 of the federal act.

9. Approve or reject agreements for interconnection, services, or network elements

under sections 251 and 252 of the federal act.

10. Receive and approve or reject a statement of generally available terms under

section 252(f) of the federal act.

11. Determine whether to terminate a rural telephone company's exemption under

section 251(f) of the federal act.

12. Designate telecommunications companies as eligible telecommunications carriers

to receive universal service support under sections 214 and 254 of the federal act.

13. Designate geographic service areas for the purpose of determining universal

service obligations and support mechanisms under the federal act.

14. Investigate and resolve numbering issues relating to assignment of NII dialing

codes.

15. Adopt rules consistent with state law as are necessary to carry out the powers in

subsections 7 through 13 provided the rules may not impose obligations on a
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telecommunications company that are greater than obligations imposed under the

act.

SECTION 6. AMENDMENT. Section 49-21-02.2 of the North Dakota Century Code is

amended and reenacted as follows:

49-21-02.2. Cross-subsidization prohibited. Revenues obtained from regulated

telecommunications services, including essential and nonessential telecommunications

services, may not be used to subsidize or otherwise give advantage to a telecommunications

company in its unregulated services, and revenues from essential telecommunications services

may not be used to subsidize or otherwise give advantage to a telecommunications company in

its nonessential telecommunications services. The commission may require a

telecommunications company to keep separate books of account, to allocate costs in

accordance with procedures established by rule or order of the commission, and to perform

other acts that will assist the commission in enforcing this section. The price charged for an

unregulated telecommunications service or a nonessential telecommunications service must

cover the cost of providing that service.

SECTION 7. AMENDMENT. Section 49-21-10.2 of the North Dakota Century Code is

amended and reenacted as follows:

49-21-10.2. Quality of service - Procedure and remedies . Any customer, and the

commission on its own motion, may complain concerning the quality of service provided by a

telecommunications company providing telecommunications services in the state. Any person,

and the commission on its own motion, may complain concerning any violation of law or rule or

order of the commission. The commission, pursuant to chapter 28-32, will provide notice of the

complaint and the time and place of hearing. Whenever the commission finds, after notice and

hearing in accordance with chapter 28-32, that the services of a telecommunications company

are inadequate, or the company is in violation of a law, rule, or order, the commission may, in

addition to the penalties prescribed in chapter 49-07, direct the telecommunications company to

take whatever remedial actions are reasonable and necessary to provide adequate service or

to bring the company into compliance with the applicable law, rule, or order. The commission

may not adopt any rule or order under this section applicable to retail services unless the

standards of service required by the rule or order are applicable to all telecommunications

companies providing similar service in the relevant market area.
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SECTION 8. Section 49-21-10.3 of the North Dakota Century Code is created and

enacted as follows:

49-21-10.3. Complaints. A person, and the commission on its own motion, may

complain concerning any violation of law, rule, or order of the commission. In accordance with

chapter 28-32, the commission shall provide notice of the complaint and the time and place of

hearing. After hearing under chapter 28-32, if the commission finds that a service of a

telecommunications company is inadequate or a company is in violation of a law, rule, or order,

the commission may direct the telecommunications company to take reasonable and necessary

remedial action to provide adequate service or to bring the company into compliance with the

applicable law, rule, or order. The remedies of this section are in addition to the penalties

under chapter 49-07.

SECTION 9. REPEAL. Sections 49-21-04.1, 49-21-08, 49-21-14, 49-21-15, 49-21-17,

49-21-18, and 49-21-20 of the North Dakota Century Code are repealed.
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