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BEFORE THE PUBLIC UTILITY COMMISSION 
OF OREGON 

 
UX 29 

 

 
In the Matter of  
 
QWEST CORPORATION 
 
Petition to Exempt from Regulation Qwest’s 
Switched Business Services 
 
 

 
 
 

 
JOINT MOTION TO STRIKE QWEST’S 
REBUTTAL TESTIMONY OR, IN THE 
ALTERNATIVE, MODIFY THE HEARING 
SCHEDULE 
 
EXPEDITED CONSIDERATION 
REQUESTED 

MOTION 

The Telecommunications Ratepayers Association for Cost-based and Equitable Rates 

(“TRACER”), Time Warner Telecom of Oregon, LLC, Integra Telecom of Oregon, Inc., and XO 

Communications Services, Inc. (collectively “Joint Movants”), respectfully move for an order 

striking the Rebuttal Testimony of Robert H. Brigham on Behalf of Qwest Corporation and the 

Rebuttal Testimony of William Fitzsimmons on Behalf of Qwest Corporation (collectively 

“Qwest’s Rebuttal Testimony”), filed October 7, 2005.  OAR 860-014-0045(1)(c).  The 

probative value of Qwest’s Rebuttal Testimony is outweighed by the unfair prejudice caused by 

Qwest’s failure to serve the parties in a timely manner and limit the testimony to rebutting the 

evidence set forth in the Staff and intervenor’s direct testimony filed September 9, 2005.  In the 

alternative, the Joint Movants request that the Commission strike the confidential and highly 

confidential portions of Qwest’s rebuttal testimony, or continue the hearing, currently set for 

October 18, 19, and 20, to allow the Joint Movants adequate time to analyze Qwest’s Rebuttal 

Testimony, conduct any necessary discovery, and to prepare for cross-examination on the new 

material presented in the testimony.  Because the hearing begins in seven days, the Joint 

Movants request expedited consideration of this Motion.   
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BACKGROUND 

On September 16, 2005, Qwest’s attorney, Alex Duarte, sent an electronic mail to the 

service list this in this docket requesting that the parties consent to allowing Qwest an additional 

five business days to submit rebuttal testimony (from September 30, 2005, to October 7, 2005).  

See Affidavit of Lisa F. Rackner in Support of Motion to Strike (“Rackner Affidavit”), Exhibit A 

(filed herewith).  In response, the parties expressed concern that they would not be able to 

propound discovery requests addressing Qwest’s rebuttal testimony in such a short timeframe 

before the hearing.  Id.  Qwest then stated that it would respond to any data requests received by 

2:00 pm on October 10, 2005, by 2:00 p.m. October 17, 2005.  Id.  Qwest submitted a formal 

motion to modify the procedural schedule on September 19, 2005.  Staff sent a letter to the 

Administrative Law Judge agreeing to the extension so long as Qwest agreed to respond to data 

requests received by October 10, 2005, within five business days. 

On September 20, 2005, the Administrative Law Judge’s granted Qwest’s motion and 

modified the schedule.  In the Matter of Qwest Corporation Petition to Exempt from Regulation 

Qwest’s Switched Business Services, Docket UX 29, Ruling Denying Request for Access Line 

Information for Facilities-Based CLECs and Modifying Schedule, dated September 20, 2005.   

Qwest electronically filed its Rebuttal Testimony on October 7, 2005, with electronic 

copies to all parties on the service list.  Consistent with the administrative rules, Qwest did not 

include a copy of the confidential portions of its testimony in the electronic filing, but sent copies 

to the parties via U.S. Mail.  Although the Commission received a copy (via UPS delivery) on 

October 10, 2005, none of the Joint Movants received copies of the confidential portions of 

Qwest’s Rebuttal Testimony until October 11, 2005.  Rackner Affidavit at ¶¶ 3-4.  October 10 

was a postal holiday. 

When it became clear to TRACER that it would not be receiving a copy of the 

confidential portions of Qwest’s Rebuttal Testimony by mail on October 10, TRACER’s 
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attorneys attempted to contact Qwest to arrange to pick up the confidential material in order to 

prepare any relevant data requests by the end of the day.  See Rackner Affidavit, Exhibit B.  As 

the series of electronic emails in Exhibit B show, there is no dispute about the basic course of 

events on October 10.  On behalf of TRACER, Jessica Gorham1 placed a call to Mr. Duarte’s 

assistant, Carla Butler, and requested that Qwest provide a copy of the confidential materials to 

be picked up by a messenger at Qwest’s offices at TRACER’s expense.  Id.; Rackner Affidavit at 

¶ 5.  In addition, TRACER’s attorney, Lisa Rackner, left a message for Mr. Duarte about 

arranging for a pick up of the materials.  Rackner Affidavit at ¶5.  Ms. Butler responded that she 

did not have the time to prepare a copy of the confidential materials because it would take 

approximately thirty minutes and she was busy preparing for hearings.  Rackner Affidavit, 

Exhibit B.  The confidential material in Qwest’s Rebuttal Testimony consists of 33 pages of 

confidential information and 1 page of highly confidential information. 

Because TRACER would be unable to review the confidential information before the 

deadline for submitting data requests had passed, TRACER’s attorney, Sarah Wallace, sent an 

electronic mail to Mr. Duarte requesting that Qwest agree to respond to any data requests 

received before 5:00 p.m. on October 11, 2005, by 5:00 p.m. on October 17, 2005 (four business 

days).  Id.  Qwest refused to agree, stating that it was the parties’ responsibility, not Qwest’s, to 

arrange to obtain a copy of the confidential information earlier than it would otherwise be 

received under the administrative rules governing service on parties.  Id.  When TRACER’s 

counsel responded that she had, in fact, attempted to arrange to pick up a copy at Qwest’s offices 

and was rebuffed, Qwest’s counsel responded that “it is not [Qwest’s paralegal’s] job” to provide 

the materials for TRACER “simply because you want to get the information faster than you 

otherwise would get it, or because you didn’t make arrangements to have your copy of it picked 

up.”  Id.   

                                                 
1 Ms. Gorham is the legal assistant to TRACER’s attorneys, Lisa Rackner and Sarah Wallace. 
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ARGUMENT 

Under the administrative rules, a party filing a document with the Commission must 

serve copies of the document on all other parties on the Commission’s official service list.  OAR 

860-013-0070.  Qwest served an electronic copy of the non-confidential testimony and mailed a 

copy of the confidential material to the parties.  Such service was insufficient under the 

circumstances presented here.  Qwest was fully aware that, due to its request to extend the due 

date for rebuttal testimony, the parties had only one business day from the due date (October 7, 

2005) to review the testimony and submit data requests.  Qwest was aware that the parties were 

concerned about being able to propound data requests before the hearing, and that the 

Administrative Law Judge only granted the extension because Qwest’s agreement to respond to 

data requests by October 17, 2005 (if served by October 10, 2005) resulted in no harm to the 

parties.  ALJ Ruling at 2-3, Rackner Affidavit, Exhibit A.  Implicit in the Administrative Law 

Judge’s Ruling is the assumption that the parties would receive copies of Qwest’s confidential 

testimony in time to be able to review the testimony and prepare data requests by October 10, 

2005.  Qwest’s failure to provide the parties with copies of the confidential portions of Qwest’s 

Rebuttal Testimony by that date severely prejudiced the parties by making it impossible for them 

to receive responses to data requests regarding the confidential material before the first day of 

the hearing.  The parties thus will suffer substantial harm from the extension granted to Qwest if 

Qwest is permitted to introduce this material into the record and the hearing takes place as 

scheduled.   

In addition, Qwest’s Rebuttal Testimony is prejudicial to the other parties in this docket 

because consists of much more than merely a response to the direct testimony submitted by Staff 

and the intervenors.  Qwest introduces a new expert economist as a witness on rebuttal, 

Dr. William Fitzsimmons.  Given Qwest’s experience with deregulation dockets throughout its 

service territory and the nature of this docket, Qwest was aware that economic testimony would 
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be critical to Qwest’s case and should have presented the vast majority of Dr. Fitzsimmons’ 

testimony with its case on direct.  For example, Dr. Fitzsimmons introduces a new argument 

about relative expenditures that was not presented in Qwest’s direct testimony and is not 

responsive to the direct testimony submitted by Staff and intervenors.  Qwest/51, 

Fitzsimmons/30.  Dr. Fitzsimmons also cites to numerous articles and several studies that require 

quite a bit of time to review and analyze.  See, e.g., id. at 29-30.  These articles and studies were 

not provided as exhibits.  The parties need more time in order to analyze the testimony and 

prepare for cross-examination. 

The rebuttal testimony of Robert Brigham also includes evidence that should have been 

presented in direct testimony.  For example, Mr. Brigham includes a discussion of the relevant 

product market that is more appropriate for direct testimony.  Although there are a few 

references to Staff and intervenor testimony, Mr. Brigham’s testimony describes the nature of 

Qwest’s business service offerings and how they are defined by other carriers, which is 

information that Qwest should have provided to support its direct case.  Qwest/50, Brigham/10-

26.  Further, Mr. Brigham’s includes testimony on the substitutability of wireless services for 

more than basic business exchange service should have been part of Qwest’s direct testimony.  

Id. at 44-49.  Given the fact that the hearing begins in just one week, the parties simply do not 

have enough time to analyze Qwest’s extensive Rebuttal Testimony and prepare for cross-

examination.   

Moreover, Mr. Brigham’s confidential testimony includes entirely new market share 

calculations that need to be thoroughly analyzed by TRACER’s expert witness, Dr. Richard 

Cabe.  Dr. Cabe has expressed concern that he will not be able to examine these new calculations 

completely without being able to serve data requests upon Qwest.  Rackner Affidavit at ¶ 7.  

Because Dr. Cabe did not receive the confidential testimony until today, TRACER will be unable 

to receive responses to data requests before the hearing begins on October 18, 2005, leaving 
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Dr. Cabe no time to analyze the responses and assist TRACER in preparing for cross-

examination of Qwest’s witnesses.   

CONCLUSION 

 For the above reasons, the Joint Movants respectfully request that the Commission strike 

Qwest’s Rebuttal Testimony in its entirety.  In the alternative, the Joint Movants request that the 

Commission strike the confidential and highly confidential portions of Qwest’s Rebuttal 

Testimony, or continue the hearing to allow the parties adequate time to analyze the testimony, 

submit data requests and receive responses, and prepare cross-examination. 

 Respectfully submitted this 11th day of October, 2005. 

ATER WYNNE LLP 

 
By: _/s/ Sarah K. Wallace____________ 
 Lisa F. Rackner 
 Sarah K. Wallace 

222 SW Columbia, Suite 1800 
Portland, Oregon 97201 
E-mail: lfr@aterwynne.com 

   sek@aterwynne.com 
Attorneys for TRACER 
 

DAVIS WRIGHT TREMAINE LLP 
Gregory J. Kopta 
1501 4th Avenue, Suite 2600 
Seattle, WA 98101-1688 
E-mail: gregkopta@dwt.com 
Attorney for Time Warner Telecom of Oregon, 
LLC, and XO Communications Services, Inc. 

INTEGRA TELECOM OF OREGON, INC. 
Karen J. Johnson 
Corporate Regulatory Attorney 
1201 NE Lloyd Boulevard, Suite 500 
Portland, OR 97232 
E-mail: Karen.johnson@integratelecom.com 
 






























