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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

DOCKET UX 29

In the Matter of the Petition of Qwest 
Corporation to Exempt from Regulation 
Qwest’s Business Basic Exchange Services 

QWEST’S RESPONSE TO STAFF’S 
OBJECTIONS TO QWEST’S REQUEST 
FOR FACILITIES-BASED CLEC ACCESS 
LINE INFORMATION 

Petitioner Qwest Corporation (“Qwest”) hereby responds to the objections to Qwest’s 

August 5, 2005 request for facilities-based CLEC access line information that Commission Staff 

(“Staff”) filed on August 12, 2005 in this proceeding.  For the reasons set forth below, Qwest 

respectfully submits that the Commission should deny Staff’s objections, and thus disclose to 

Qwest the facilities-based CLEC access line information that Qwest has requested.1

ARGUMENT 

I. The parties were well aware of Qwest’s desire to possibly obtain certain CLEC data

Preliminarily, Qwest does not dispute that Staff and some CLECs expressed concerns 

about the sensitive nature of much of the information that would be sought in the CLEC Request 

for Production, or that Staff decided it would aggregate most of the information that the CLECs 

provided in order to mask CLEC-specific information, including not reporting total line data if 

there were less than four CLECs at a certain wire center or rate center.  However, it was very 

clear to all parties involved that any party could request certain information if deemed necessary, 

                                               
1 Qwest notes that Staff styled its objections as a “response” to Qwest’s request for the facilities-based 

CLEC access line information at issue.  Qwest believes that the filing would be more properly construed as 
objections to Qwest’s request, rather than as a response.  Be that as it may, however, Qwest’s counsel understands 
that Staff’s counsel had indicated at the August 11, 2005 settlement conference that Qwest would be given an 
opportunity to respond to the filing that Staff indicated it would make as a result of Qwest’s request.  (Qwest’s 
counsel was on vacation and thus was not at the conference, but such understanding is based on discussions with 
Qwest representatives in attendance at the conference.)  Accordingly, whether Staff’s filing is deemed an objection 
or a response, or whether Qwest’s response is deemed a response or a reply, is largely irrelevant, as Qwest 
understands that Staff will agree that Qwest can respond to Staff’s filing.
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subject, of course, to certain protections (such as notice to the affected CLEC, opportunities for 

CLECs to object, and ultimately, a final determination by the Commission or the Administrative 

Law Judge).  Indeed, this was the process that was set forth in the CLEC survey in the TRO 

proceedings (dockets UM 1100 and UM 1110) a couple of years ago, and this was also the basis 

for the parties’ agreement to use the same process here.

Specifically, on March 2, 2005, Qwest sent an email to all parties stating as follows:

Attached is Qwest’s draft of the Commission ruling for the bench requests for the CLEC 
survey that we propose to send to the ALJ when we submit the draft of the CLEC survey.  
This draft tracks closely to the Commission ruling for the bench requests in docket UM 
1100 (9-month TRO proceeding) (attached below), with modifications for this 
proceeding, but it also takes into account [Staff’s counsel’s] request that CLECs have an 
opportunity to object to disclosure of their confidential or highly-confidential 
information.  (In UM 1100, the ALJ advised the CLECs that the information would be 
disclosed to the parties.  Here, this draft allows the CLECs to object to disclosure and to 
have the PUC or ALJ rule on the objection, and if there is a disclosure, it would only be 
subject to the modified protective order.)  (Emphasis added.) 

As you can see, the actual CLEC survey would be an attachment to the bench requests.  
The same holds true for the list of CLECs and the modified protective order (which we 
submitted to the ALJ today).  This is how the ALJ handled the bench requests in UM 1100.

Please let us know if you have any objections to this draft.  Thanks, and we look forward 
to hearing from you.  (See Attachment A.)

In addition, the draft bench request (CLEC Request for Production) that was attached to

the March 2, 2005 email (Attachment A) stated as follows:

If a carrier takes the position that certain information in Appendix A should not be 
released to the UX 29 parties under the Modified Protective Order, then the carrier must 
identify the information request, or part thereof, to which it objects.  For each such objection, 
the carrier shall set forth all reasons supporting its objection.  (Emphasis added.)2

Once designated, the carrier’s confidential or highly-confidential information will not 
be released to the parties unless a party requests such information.  In the event any party 

                                               
2 Since Qwest has not reviewed the responses at issue, Qwest does not know whether any of these CLECs 

set forth all reasons supporting its objections, or whether these CLECs merely objected, or merely designated their 
information confidential or highly confidential, without any explanation or reason.
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requests any confidential or highly-confidential information of a CLEC responding to this 
bench request, the Commission or its Staff will promptly contact any affected CLEC and 
allow such CLEC to raise any objections to such disclosure within seven (7) days of such 
notice.  Any determination of disclosure of confidential or highly-confidential CLEC 
information which is objected to by the CLEC providing such information will be made 
solely by the Commission or the Administrative Law Judge.  If the Commission or the 
Administrative Law Judge determines to disclose any confidential or highly-confidential 
information to any party in the docket, any such disclosure would be subject to the 
protections afforded by the Modified Protective Order.  (Emphasis added.)

Although the process was very clear based both on the bench request draft and the email 

that accompanied it, no party objected to this process.  More importantly, all parties were well 

aware (or on notice) that Qwest desired some type of process to possibly obtain certain CLEC 

data (subject, of course, to all of the protections built into that process, including the notice and 

objection process used in the TRO proceedings).  

Thereafter, on March 9, 2005, Qwest sent a draft of the bench request to Administrative 

Law Judge Allan Arlow, with a request that Judge Arlow adopt that draft, as follows:

As we discussed this afternoon, attached is the draft bench request that [Qwest’s 
counsel] mentioned during the prehearing conference today (in Word format) and that 
[Qwest counsel] mentioned in and attached with [counsel’s] March 7, 2005 letter (along 
with the proposed CLEC survey and the list of CLECs).  As you can see, [Qwest] sent it to 
the parties a week ago on March 2, 2005, and no party objected, so hopefully you will find 
this draft to be appropriate.  The only thing that is missing is the order number for the 
modified protective order (since Your Honor has not yet issued that order) and the number 
of survey attachments (since we still need to provide you with the final versions of the 
CLEC survey (with and without the VoIP question and attachment) as we discussed).  (See 
Attachment B (emphasis added).) 

The two paragraphs cited above were included in the draft bench request that Qwest attached to 

this March 9, 2005 email to Judge Arlow.

A week later, on March 16, 2005, Judge Arlow issued the bench request as a “CLEC 

Request for Production” to all of the CLECs listed in one of the attachments.  Again, the two 
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paragraphs cited above were included in the bench request (CLEC Request for Production) that 

Judge Arlow issued.

Thus, while technically Staff is correct that “when the Commission issued the CLEC Request 

for Production, it prefaced the request with an order specifying the conditions under which 

disaggregated information the CLECs provided in response to the request would be disclosed” (Staff 

Objections, at pp. 1-2), Qwest does not agree with any implication that this preface was the first time

that Staff or the intervenor parties were aware of these conditions.  Rather, the record is very clear 

that all parties had a couple of opportunities (on March 2 and March 9) to review the language of the 

draft bench request and to object to it if they deemed it appropriate.

Nor does Qwest agree with Staff’s belief that it was the “general understanding of the 

parties that the only instance in which a party might request to see the disaggregated data would 

be to test the integrity of the aggregation.”  (Staff Objections, at p. 1 (emphasis added).)  The 

documentation discussed above belies that understanding.

Clearly, all parties were on aware (or on notice) that Qwest desired a process to possibly 

seek certain information, under certain circumstances, which was a process that the Commission, 

its Staff and, indeed, many of the intervenor CLECs, were comfortable with from the TRO 

proceedings a couple of years ago.  Accordingly, Qwest respectfully submits the Commission 

should reject Staff’s objections to Qwest’s request for this facilities-based CLEC access line data.

II. The information Qwest requests would be useful to Qwest and not harm any CLEC

Staff’s second argument is that disclosure of this information “would be of little value to 

Qwest” and “would harm the CLECs.”  (Staff Objections, p. 2.)  This argument cannot be taken 

very seriously.
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First, the fact that not all CLECs responded, while lamentable, does not mean that Qwest 

would not find the very narrowly-tailored information it seeks to be useful.  Qwest can still find 

much use in the data requested because it is narrowly tailored to only facilities-based access line 

information, which is the only piece of access line data that Qwest is unable to obtain.

Second, in the one instance in which a CLEC who Qwest knows is a major facilities-based 

provider did not respond (CLEC K), Qwest has requested that the Commission subpoena that 

data from the CLEC.  Yet, inexplicably, Staff opposes that request as well.  Staff seems to be 

saying, on the one hand, that because not all CLECs responded, Qwest should not be able to 

obtain any of this limited information, but on the other hand, that Qwest also should not be 

allowed to obtain information from the one major facilities-based CLEC who did not respond.  

The Commission should reject this “heads I win, tails you lose” argument.

Nor is it appropriate for Staff to say that Qwest would not find the very narrowly-tailored 

information it seeks to be useful “because of the manner in which staff aggregated the data.”  

(Staff Objections, p. 2.)  Staff seems to be saying that because it decided to mask the data (if there 

were fewer than four CLECs in a wire center or rate center), Qwest’s reviewing of the underlying 

facilities-based access line data would not be useful.  That argument is nonsensical, and it implies 

that Qwest should be harmed or precluded from relevant and useful information simply because 

Staff determined to mask the information as it did.

Likewise, Staff’s argument that the information about the 10 facilities-based CLECs 

“would be incomplete as to be of limited value” is without merit.  This is especially so because

there were only 10 CLECs who reported any facilities-based access line information, and that is

precisely the information that Qwest seeks (with the exception of one other major CLEC (CLEC

K) who Qwest knows is a major facilities-based provider, and for which it requests the 



6

Commission subpoena the information).3  Notably, Qwest is not seeking information about the 

vast majority of the CLECs who may have reported other access line information (such as UNE 

loops, or QPP or resale lines), but not facilities-based access line information.  Rather, Qwest has 

narrowed its request to only 10 (actually nine) CLECs who ultimately designated the information 

confidential or highly confidential (in addition to one CLEC (CLEC I) who did not designate the 

information confidential, and one (CLEC K) who did not respond at all).

Further, Staff also seems to be saying that it is “not fair” to the responding CLECs to 

disclose their information because other CLECs did not respond.  (See Staff Objections, p. 3.)  

Nevertheless, although Qwest requested that the Commission issue a subpoena for one 

recalcitrant CLEC (CLEC K) who did not respond, Staff has objected to that request as well.

Further still, Staff’s argument about “CLEC harm” or “trade secret information,” and its 

reliance of the Citizens’ Utilities Board case, cannot be taken seriously.4  This is especially so 

because there is not only a protective order in place here, but there is a modified protective order for 

confidential and highly confidential information that has superseded the standard protective order.

                                               
3 Obviously, if there is a minor facilities-based CLEC who did not respond, that only hurts Qwest.  However,

Qwest is willing to not pursue such possible minor CLECs since it believes it is aware of all of the major facilities-based 
CLECs, and all but CLEC K have responded.  Moreover, given that Qwest does not believe there are any other major 
facilities-based providers (other than CLEC K) who have not responded, it is difficult to accept Staff’s argument that 
obtaining this information “will not be probative of the state of competition in Oregon without an understanding of the 
total number of facilities-based providers and their locations.”  (See Staff Objections, p. 3.)  For that reason, there is also 
no merit to the argument about “the fact that so few CLECs responded” (since there is only one major facilities-based 
provider who has not responded, and Qwest seeks that information as well).  Finally, contrary to Staff’s claims, 
obtaining the information on a wire center or rate center level would provide Qwest with the information about 
“locations.”  

4 Indeed, the court in Citizens’ Utilities Board was clear that “[t]he party seeking protection [from 
disclosure of confidential information] must show that the information is a trade secret or confidential commercial 
information.”  128 Ore. App. at 658, 877 P.2d at 121-122.  Here, there has been no such showing, and, in fact, Staff 
cannot make such showing because it is not the party seeking protection of its information.  Moreover, “the party 
[seeking protection; i.e., the CLEC] must also establish good cause for the protective order [barring disclosure] by 
demonstrating that disclose ‘will work a clearly defined and serious injury.’”  Id., p. 122.  (Citation omitted.)  
“Broad allegations of harm unsubstantiated by specific examples or articulated reasoning do not satisfy the good 
cause requirement.”  Id.  Again, there have been no such showings, and Staff does not have the standing to raise it.
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In fact, Qwest notes that at the July 18, 2005 workshop to discuss Staff’s preliminary 

survey results, Staff initially advised Qwest that only three of the 10 CLECs who reported non-

zero data for facilities-based access lines had designated their data as confidential or highly 

confidential.  However, after one of the CLECs at the workshop expressed a concern that perhaps 

some of the responding CLECs had not really understood how to designate their data, Staff 

agreed to re-contact the CLECs and inquire again whether or not they really had intended to 

designate such data as confidential or highly confidential.  The end result was that, while only 

three CLECs had originally designated their facilities-based access line data as confidential or 

highly confidential (despite the clear instructions in the March 16, 2005 Ruling), now nine of the 

10 CLECs have designated their information as confidential or highly confidential.5  Nevertheless, 

given the protections set forth in the CLEC Request for Production (notice to the CLECs, an 

opportunity to object, and ultimate determination by the Commission or ALJ), the fact that most 

of these 10 CLECs did not even designate the information as confidential or highly confidential

when they initially responded, and the fact that there are very strict restrictions in the modified 

protective order, it is difficult to conclude that these CLECs would be “harmed” by disclosure of 

this data subject to the protective order.

Finally, Staff’s suggestions that Qwest witnesses’ or its counsel’s review of such 

information could be used to Qwest’s advantage “in negotiating contracts with the CLECs” and 

“also, in competing with the CLECs for retail customers” (Staff Objections, p. 4), are insulting 

                                               
5 Qwest does not contend that such Staff contacts to these CLECs were in any way inappropriate, or that the 

CLECs who switched their designations to confidential or highly confidential should not be allowed to do so.  
However, the fact that seven of the 10 did not originally designate their data as confidential and highly confidential, 
until prompted by Staff, is probative that, at a very minimum, the CLECs would not be harmed if the information is 
disclosed, after notice and opportunity to be heard pursuant to the protections set forth in the CLEC Request for 
Production, subject to the modified protective order.
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and utterly without any basis or evidence.  More importantly, these suggestions completely 

contradict the very reasons why the Commission issues protective orders in the first place.  These 

protective orders, and especially the modified protective order that is now in effect, are not only 

common in Commission proceedings, but they are very clear that any confidential and highly 

confidential information can only be used for extremely limited purposes, and only by an 

extremely limited number of people who have limited responsibilities (such as witnesses or 

counsel).  The Commission should completely disregard these arguments.

III. The CLEC Request for Production and modified protective order allow for disclosure

Staff also argues that “it is not clear that Qwest is entitled to disclosure of the data provided 

by CLECs in response to the CLEC Request for Production under the ALJ’s Ruling.” (Staff 

Objections, p. 4.)  Staff does so on grounds that “the modified protective order does not provide 

for the disclosure of confidential or highly confidential information to any person for the disclosure 

other than the Commissioners, Administrative Law Judges, Commission staff counsel, Commission 

advisory staff members, Commission employees when disclosure is necessary and consultants 

employed by the Commission.”  (Id., pp. 4-5.)  Staff’s reasoning for this extraordinary (and 

incorrect) reading of Order No. 05-124 is apparently based on section 1.(c) of the order.  

With all due respect, Staff is simply wrong.  Although Staff is correct that the 

aforementioned Commission personnel and consultants are entitled to confidential and highly 

confidential information under section 1.(c) (actually sections 1.(c)(1) and (2)), Staff completely 

ignores section 3 (pp. 4-7), entitled “Highly Confidential Information.”

Section 3 provides that “[p]arties seeking disclosure of Highly Confidential Information 

must designate the person(s) to whom they would like the Highly Confidential Information 

disclosed in advance of disclosure by the providing party” (“through the submission of Appendix 
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‘B’”).  (Emphasis added.)  This protective order then sets forth that “[p]arties seeking disclosure 

of Highly Confidential Information should not designate more than: (1) a reasonable number of in-

house attorneys who have direct responsibility for matters relating to Highly Confidential 

Information, (2) five in-house experts; and (3) a reasonable number of outside counsel and outside 

experts to review materials marked as ‘Highly Confidential.’”  (Emphasis added.) Further still, 

this protective order provides that “[a]ny party provisioning either confidential Information or 

Highly Confidential Information may object to the designation of any individual as a person who 

may review” such information within a certain time period, and if such an objection is made, the 

Commission shall determine whether such information may be disclosed to the challenged 

individual.  Finally, there is even a separate paragraph for disclosure of Confidential and Highly 

Confidential Information to a “small company.”  (See paragraph 4.)

Accordingly, there is simply no basis for any argument that only the Commission and 

Commission-related individuals are entitled to see confidential information under the modified 

protective order.  Indeed, under Staff’s apparent reading of the modified protective order, there 

would be no need for a protective order at all because no party (and only the Commission-related 

individuals) could review confidential or highly confidential information.  This would make the 

protective order completely meaningless, and ironically, more restrictive than if there were no 

protective order.  This makes no sense.  Regardless, this argument is belied by the very terms of 

Order No. 05-124 itself.  The Commission should completely reject Staff’s argument.
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IV. The Commission should issue a subpoena to CLEC K6

Staff opposes Qwest’s request for a subpoena of the CLEC K facilities-based access line 

information.  Staff’s rationale seems to be that the Commission should deny the request because 

“it would not be possible for this CLEC to provide the information confidentially.”  (Staff 

Objections, p. 6.)  Staff reasons that Qwest or any party could “back out” the new data from the 

previously-existing aggregation, and this would not be appropriate.

Qwest submits that this is not a reason to deny the request for a subpoena.  Moreover, 

there is likely a middle ground that could allow for disclosure of the information that Qwest 

desires without violating any confidentiality that CLEC K might otherwise be entitled to.

First, CLEC K clearly had numerous opportunities (including Staff follow-up inquiries) to 

respond to the CLEC Request for Production.  Instead, it apparently chose to ignore the 

Commission, the Administrative Law Judge and Commission Staff.  It did so despite that this was 

a Commission bench request, with the full force of the very regulatory body that has certified its 

ability to operate its business in Oregon.  CLEC K should not be rewarded for its stubborn 

recalcitrance.  This is especially so because there is no legal requirement that requires that the data 

be deemed confidential or highly confidential in the first place.  Rather, it was merely an 

accommodation by the Commission and its Staff to the responding CLECs.

                                               
6 Qwest notes that it has identified the identify of this non-responding CLEC, just as it has for the other 10 

CLECs who did provide facilities-based access line data.  Qwest did so on an abundance of caution.  However, Qwest 
does not necessarily believe that the fact that this CLEC did not respond to the CLEC Request for Production is a 
confidential matter, especially since the Commission posted on its website E-Dockets link for this docket the fact of 
each CLEC’s filing of its response to the Request for Production.  Moreover, as a practical matter, this CLEC’s 
identity would become a public record if and when the Commission issues the subpoena that Qwest has requested.  
Nevertheless, on an abundance of caution, and since there is no need at this stage to identify the CLEC (as Qwest 
already did so in the confidential version of its August 5, 2005 request), Qwest refers to this non-responding CLEC 
simply as “CLEC K.”
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Second, the subpoena that Qwest requests is not the same thing as the CLEC Request for 

Production.  The time for a response to the Request for Production has come and gone (a couple 

of times).  Rather, this would be a subpoena, an entirely different procedural device, and one that 

would be required only because CLEC K ignored, or refused to respond to, the Request for 

Production, and thus forced the Commission to take other means to enforce its directive.  There 

should be no concern about confidentiality of the data obtained through this subpoena process 

under these circumstances.

Finally, for the reasons set forth below, Qwest is willing to accept a compromise 

procedure that would obviate Staff’s concerns.  This procedure would provide Qwest with the 

total facilities-based CLEC access line information at every wire center or rate center, but without 

disclosing the individual CLEC’s access line counts, or the number of facilities-based providers at 

each wire center or rate center.

Accordingly, Qwest respectfully requests that the Commission reject Staff’s objections to 

the subpoena of CLEC K, and further, that it promptly issue a subpoena for CLEC K’s facilities-

based access line information at each wire center or rate center in Oregon.

V. Qwest would be willing to accept a compromise

Finally, as stated above, Qwest is willing to accept a compromise procedure that would 

provide it with the total facilities-based access line information at every wire center or rate center, 

but without disclosing any individual CLEC’s access line counts, or the number of facilities-based 

providers at each wire center or rate center.  That is, following the collection of CLEC K’s 

facilities-based access line data, Qwest is willing to limit the information solely to the total number 

of facilities-based access lines in each wire center or rate center, but without disclosure of the 

access line count for each CLEC, or the number of such facilities-based CLECs at each such wire 
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center or rate center.  This would give Qwest the data it needs, while obviating the concerns that 

Staff has expressed about confidentiality or about its “general understanding” about the disclosure 

of this data.  

CONCLUSION

Accordingly, for the reasons above, Qwest respectfully submits that the Commission 

should reject Staff’s objections to Qwest’s request for facilities-based CLEC access line data, and 

further, submits that the Commission should disclose such narrowly-tailored data to Qwest upon 

obtaining facilities-based access line counts from CLEC K.

DATED: August 17, 2005.  

QWEST CORPORATION

Alex M. Duarte, OSB No. 02045
Qwest  
421 SW Oak Street, Room 810
Portland, OR  97204-1817
(503) 242-5623
(503) 242-8589 (facsimile)
Alex.Duarte@qwest.com

Attorney for Qwest Corporation
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