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I. INTRODUCTION 
 
A. Overview 

 
The 2009 Oregon Legislative Assembly passed Senate Bill 76 (SB 76) which 

requires, among other things, that PacifiCorp, dba Pacific Power (Pacific Power or the 
Company) file a copy of the Klamath Hydroelectric Settlement Agreement (KHSA) within 
30 days after the document’s execution, along with analyses of rate-related costs, benefits 
and risks to customers of relicensing.  SB 76 also requires Pacific Power to concurrently file 
tariffs for the collection of two non-bypassable surcharges to pay costs associated with 
removing dams within the Klamath Hydroelectric Project (Klamath Project or the Project).   
 

Pursuant to this legislation, Pacific Power filed an Application to Implement 
Provisions of SB 76 (Application) along with Schedule 199 to institute the surcharges 
(KHSA surcharges), as well as supporting economic analyses of the costs and benefits of 
removing Project dams under the KHSA versus continuing to pursue relicensing of the dams.   

 
Based on the results of the analyses, the Company asks the Commission to 

find the surcharges filed in Advice No. 10-008 result in fair, just, and reasonable rates.  The 
Company also requests the Commission grant final approval of Pacific Power’s Schedule 
199, remove refund language in Schedule 199, approve the Company’s proposed method for 
evaluating collections under Schedule 199 on an annual basis, and conditionally approve the 
transfer of the Project to the Dam Removal Entity (DRE) as contemplated in the KHSA.  
Staff and other parties raised certain issues regarding the calculation of the KHSA 
surcharges.  The Industrial Customers of Northwest Utilities (ICNU) also challenged whether 
the KHSA surcharges should be suspended until funding of the KHSA by California 
becomes certain.  
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1. The Klamath Project 
 
Pacific Power owns and operates the Klamath Project, which Pacific Power 

describes as follows: 
 
The Project is a 169 megawatt hydroelectric facility on the Klamath 
River in southern Oregon and northern California.  It consists of eight 
developments including seven powerhouses, four mainstem 
hydroelectric dams on the Klamath River (Iron Gate, Copco No. 1, 
Copco No. 2, and J.C. Boyle), as well as two small diversion dams on 
Spring Creek and Fall Creek, a tributary to the Klamath River.  The 
Project as currently licensed includes the East Side and West Side 
generating facilities which use water diverted by the Link River Dam, 
a facility owned by the Bureau of Reclamation that regulates the 
elevation and releases of water from Upper Klamath Lake and which 
is not included in the Project.  The Project also includes Keno Dam, 
which has no hydroelectric generation facilities, but which serves to 
regulate water levels in Keno Reservoir as required by the Project 
license.  The Company operates all developments under one Federal 
Energy Regulatory Commission (FERC) license (FERC Project 
No. 2082). The Project is partially located on federal lands 
administered by the Bureau of Land Management and the Bureau of 
Reclamation.1 

 
Pacific Power describes the licensing and relicensing process for the Project, as follows: 
 

Under the Federal Power Act (FPA), FERC has exclusive authority to 
license nonfederal hydropower projects on navigable waterways.  
Original licenses are issued for a term of 50 years.  FERC may issue 
subsequent licenses for a term of between 30 and 50 years.  FERC 
regulations require that a licensee file a Notice of Intent to apply for 
a new license five and a half years prior to license expiration.  
A licensee must file an application for a new license two years prior to 
expiration of an existing license.  On average, licensing takes eight to 
ten years, and some applications have taken as long as 30 years.  
During the relicensing process, FERC typically allows projects to 
continue operating on annual license extensions under the same terms 
and conditions once the old license has expired.  Such is the case with 
the Project at this time, as the Project license expired in 2006.2 

 

                                                 
1 See PPL/100, Brockbank/2, ll. 6-20. (Direct Testimony of Dean S. Brockbank, Mar 18, 2010). 
2 Id. at 3, ll 12-23; See also PPL/100, Brockbank/4. 
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  The Klamath Project is currently operating under an annual license, as the 
original license expired in 2006.3  Pacific Power filed a Notice of Intent to relicense the 
Project on December 15, 2000.4  Pacific Power initially pursued a collaborative approach to 
relicensing, significantly involving stakeholders in the relicensing process even before 
submitting plans to FERC.5  Pacific Power filed a final license application with FERC in 
February 2004.6  The application proposed changes to the Project in order to avoid the 
imposition of mitigation measures unrelated to the operation of the hydroelectric facilities.7 
 
  In March 2006, the Company submitted applications to California and Oregon 
for Clean Water Act (CWA) Section 401 water quality certifications of the Project, a 
prerequisite to FERC licensing.8  The same month, four federal agencies that were parties to 
the relicensing proceeding (National Marine Fisheries Service, U.S. Fish and Wildlife 
Service, the Bureau of Reclamation, and the Bureau of Land Management) issued draft terms 
and conditions for a new license for the Klamath Project.9  Conditions were proposed that 
would require implementation of protection, mitigation, and enhancement (PM&E) measures 
associated with fish passage and other environmental benefits.10  Pacific Power indicates that 
these measures would likely reduce power generation at the Klamath Project and increase the 
costs of a new license.11  Pacific Power challenged the proposed terms and conditions in a 
formal administrative proceeding, and the agencies issued modified terms and conditions in 
accordance with an administrative law judge’s findings in that proceeding.12  These terms 
and conditions are set forth in the FERC’s final environmental impact statement.13 
 

Pacific Power initiated settlement discussions in October 2004 with 
stakeholders and held settlement meetings in 2005 and 2006.14  During settlement 
discussions, representatives of the federal government and the states of Oregon and 
California expressed strong preferences for removing the dams.15  As a result of these 
settlement meetings, on November 13, 2008, Pacific Power, the states of Oregon and 
California and the United States Department of Interior (DOI) entered into the Klamath 
Agreement in Principle (AIP).16  The AIP provided a framework to decommission and 
remove the four mainstem hydroelectric dams in the Project: J.C. Boyle, Copco No. 1, 
Copco No. 2 and Iron Gate (the Klamath dams).17  Pacific Power indicates that the AIP 

                                                 
3 PPL/100, Brockbank/3-4. 
4 Id. at 6. 
5 Id. 
6 Id. 
7 Id. at 10.   
8 Id. at 5, 7.  Since the execution of the KHSA, the applications for water quality certification of the Project 
have been held in abeyance.  PPL/100, Brockbank/13. 
9 Id. at 7. 
10 Id. 
11 Id. 
12 Id. at 8. 
13 PPL/300, Scott/4-5 (Direct Testimony of Cory E. Scott, Mar 18, 2010). 
14 PPL/100, Brockbank/10-11. 
15 PPL/200, Kelly/10-11 (Direct Testimony of Andrea L. Kelly, Mar 18, 2010).   
16 PPL/100, Brockbank/11; Preamble to SB76. 
17 PPL/100, Brockbank/11. 
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reflected the preliminary view of its parties that the benefits of removing the Klamath dams 
outweighed the costs.18    

 
After execution of the AIP, Pacific Power pursued further negotiations with an 

expanded group of stakeholders, government agencies and interested persons.19  The 
negotiations culminated in execution of the KHSA on February 18, 2010.20   
 

On July 14, 2009, the Oregon Legislature passed SB 76 to facilitate removal 
of the Klamath dams pursuant to an agreement in principle, the KHSA, among the states of 
Oregon and California, the United States DOI, and Pacific Power.  SB 76 establishes 
procedures to implement the KHSA.  Review by the Commission of rates resulting from 
implementation of the KHSA is included among the procedures.  
 

2. The Klamath Hydroelectric Settlement Agreement 
 

On February 18, 2010, the AIP parties and other stakeholders signed the 
KHSA.21  (The KHSA is attached to this order as Appendix A.)  The KHSA provides a 
framework for removal of the Klamath dams after transfer to a DRE no earlier than 2020, 
contingent on certain actions, including Congressional approval and a scientific assessment 
by the Secretary of the Interior confirming that removal is in the public interest.22  The 
KHSA conditions also include passage of federal legislation to authorize implementation of 
the KHSA and provide liability protection for Pacific Power and its customers.23 

 
If the Secretary of the Interior makes an affirmative determination, the states 

of California and Oregon have 60 days to concur.  If the Secretary makes a negative 
determination, the KHSA terminates, unless the parties agree to cure the termination or 
amend the KHSA.24 

 
The KHSA sets a $450 million cost cap for facilities removal.  Customer 

contributions are capped at $200 million, prorated between Pacific Power’s customers in 
Oregon (up to $184 million) and California (up to $16 million).25  The state of California is 
also obligated to provide the remaining $250 million, either through the issuance of a bond or 
some other means.26 
 

                                                 
18 Pacific Power’s Opening Brief on Surcharge Issues (Surcharge Opening Brief) at 4 (Aug 9, 2010); See 
Preamble of SB 76. 
19 PPL/100, Brockbank/12. 
20 Id . 
21 Id. 
22 PPL/200, Kelly/2.  The Secretary of the Interior will use best efforts to make this determination by March 31, 
2010.  See also PPL/103, Brockbank/1-2.  
23 PPL/103, Brockbank/2. 
24 Id. 
25 Id.  
26 Id. at 2-3. 
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3. Senate Bill 76 
 

SB 76 requires Pacific Power to file a copy of the KHSA with the 
Commission within 30 days after execution, along with complete copies of any analyses and 
studies of rate-related costs, benefits and risks to customers of removing versus relicensing 
the Klamath River dams reviewed by the Company during evaluation of the KHSA.27 

 
SB 76 requires Pacific Power to also file “tariffs for the collection of two non-

bypassable surcharges from its customers for the purpose of paying the costs of removing 
Klamath River dams.”28  As specified by the statute, one surcharge should be designed to 
collect removal costs for the J.C. Boyle Dam and the other surcharge should collect removal 
costs for the other three dams.29  Removal costs may include costs related to:  (1) physical 
removal of the dams; (2) site remediation and restoration; (3) avoiding downstream impacts 
of dam removal; (4) downstream impacts of dam removal; (5) permits required for the 
removal; (6) removal and disposal of sediment, debris and other materials; and 
(7) compliance with environmental laws.30  SB 76 directs the Commission to allow Pacific 
Power to begin collecting the surcharges on the date the KHSA final agreement is filed with 
the analyses and tariffs.31   

 
SB 76 mandates two caps on the amount collected by the surcharges.  Total 

collection may not exceed $200 million (calculated as Oregon’s share of the costs) and yearly 
collection may not exceed more than two percent of Pacific Power’s annual revenue 
requirement, as determined by the Company’s last general rate case pursuant to ORS 757.210 
as of January 1, 2010.32  In addition, the surcharges must be of a specified amount per 
kilowatt-hour billed to retail customers, as determined by the Commission.33  SB 76 provides 
that all amounts collected under the surcharges are to be remitted into specially created trust 
accounts.34 

 
Within six months of the filing of the KHSA, analyses, and tariffs by Pacific 

Power, SB 76 requires the Commission to conduct a hearing pursuant to ORS 757.210 and 
enter an order making a determination as to whether the surcharges result in fair, just, and 
reasonable rates.35 

 
If one or more of the dams will not be removed, the Commission will direct 

Pacific Power, under SB 76, to terminate all or part of the surcharges.36  The Commission 

                                                 
27 ORS 757.736 (1). 
28 ORS 757.736 (2). 
29 Id. 
30 ORS 757.736(11). 
31 ORS 757.736 (2). 
32 ORS 757.736 (11). 
33 ORS 757.736 (7). 
34 ORS 757.736 (8); ORS 757.738 (1). 
35 ORS 757.736 (5).  ORS 757.734 (1) also requires the Commission to enter an order establishing an 
accelerated depreciation schedule for the Project within six months of the date of execution of the KHSA.  On 
August 18, 2010, the Commission entered Order No. 10-325. 
36 ORS 757.736 (10). 
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will also “direct the trustee of the appropriate trust account under ORS 757.738 (Surcharge 
trust accounts related to removal of Klamath River dams) to apply any excess balances in the 
accounts to Oregon’s allocated share of prudently incurred costs to implement relicensing 
requirements.”37  Remaining excess amounts in the trust accounts after this application shall 
be refunded to customers or otherwise used for the benefit of customers.38   
 

II. PROCEDURAL HISTORY 
 

On March 18, 2010, within 30 days of the execution of the KHSA, Pacific 
Power filed an Application to Implement Provisions of Senate Bill 76 and supporting 
testimony with the Commission.  Pacific Power concurrently filed Advice  
No. 10-008 implementing surcharges filed in the Application through Schedule 199, effective 
March 18, 2010.   

 
Schedule 199 spreads the surcharges among customer classes based on each 

class’ share of generational revenues, while ensuring that no customer class increase 
exceeded two percent or was less than 1.5 percent.39  Staff addressed Advice No. 10-008 in a 
Public Meeting Memo, dated March 22, 2010.  Staff recommended that the Commission 
allow Schedule 199 to remain in effect.  At the Public Meeting held on March 30, 2010, the 
Commission allowed Schedule 199 to remain in effect pending further investigation.   

 
Special protective orders for confidential and highly confidential information 

filed in this proceeding were entered on April 19, 2010 (Order No. 10-148), and April 21, 
2010 (Order No. 10-152).   

 
On May 26, 2010, the following parties filed direct testimony:  Staff40; the 

Citizens’ Utility Board of Oregon (CUB); ICNU; the Oregon Department of Fish and 
Wildlife; the Oregon Water Resources Department; and the Oregon Department of 
Environmental Quality.  (The three intervening state agencies are collectively the Intervenor 
State Agencies.)  Three parties, American Rivers, California Trout and Trout Unlimited 
(collectively the Joint Parties), filed joint testimony.  Pacific Power filed reply testimony on 
June 21, 2010. 
 

On July 2, 2010, a bench request directed Pacific Power to file Highly 
Confidential work papers that had been informally provided to Staff and signatories to 
Special Protective Order No. 10-148.  On July 9, 2010, Pacific Power filed the requested 
information. 
 

On July 23, 2010, the Commission held a workshop.  Pacific Power, Staff, 
CUB and Trout Unlimited made technical presentations and answered questions regarding 
cost-benefit analyses of decommissioning the dams pursuant to the KHSA versus relicensing 

                                                 
37 Id. 
38 Id. 
39 PPL/200, Kelly/9. 
40 Staff filed direct testimony pertaining to depreciation issues only on June 4, 2010.  See Staff/200, Ping. 
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the Project.  Technical questions with regard to the other issues in this case were also 
addressed.   
 

Opening briefs were filed on August 9, 2010.  Opening and reply briefs were 
filed by the Joint Parties, Intervenor State Agencies, Staff and other intervening parties.   
 

III. DISCUSSION 
 
A. Issues 

 
1. What is the Standard of Review for the KHSA Surcharges? 
 

a. Positions of the Parties 
 

The legislature, Pacific Power states, delegated broad authority to the 
Commission to evaluate whether the KHSA surcharges produce rates that are fair, just, and 
reasonable.41  Under the fair, just, and reasonable standard, Pacific Power asserts that the 
Commission must evaluate whether the rates—as opposed to the methodologies used to 
calculate the rates—are fair, just, and reasonable.  Pacific Power observes that the 
Commission “has previously found that its duty under the just, and reasonable standard is to 
‘balance the interest of the customer and the utility under ORS 756.040.’”42  Customers’ 
interests include adequate and safe service at a just, and reasonable price, Pacific Power 
observes.  Pacific Power argues that the Commission should review the surcharges in context 
of the Company’s overall rates, “including the fact that the surcharges are a relatively modest 
rate increase to base rates approved by the Commission within the past year.”43 

 
CUB argues, however, that “[t]he size of an increase, no matter how small, or 

how modest, is an improper test for determining whether a rate is fair, just and reasonable.”44   
Rather, CUB asserts that rates are fair, just, and reasonable if they reflect costs that are 
“prudently incurred and are necessary to provide adequate services to customers.”45  CUB 
argues that the Commission should review KHSA surcharges under a prudence standard.46 

 
Pacific Power responds that SB 76 applies the prudence standard to the 

Company’s recovery of investment, operational costs and replacement power, but applies a 
fair, just, and reasonable standard to the review of the surcharges.47  In any case, the 
Company observes that the Commission need not resolve the issue, as CUB finds the 
surcharges to be prudent as well as fair, just, and reasonable.   
 

                                                 
41 Pacific Power’s Surcharge Opening Brief at13-14. 
42 Pacific Power’s Surcharge Opening Brief at 14, citing In Re Portland Gen. Elec. Co., Order No. 08-487 at 63. 
43 Id. at 14. 
44 CUB’s Opening Brief at 4. (Aug 9, 2010). 
45 Id.  
46 CUB/100, Feighner/4 (Direct Testimony of Gordon Feighner, May 26, 2010).   
47 Pacific Power’s Surcharge Opening Brief at 15. 
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b. Resolution 
 

SB 76 defines the scope of the Commission’s review of the surcharges for 
funding the costs of removing the Klamath River dams.  Pursuant to ORS 757.736(4), we 
must determine, using the information contained in the rate-related analyses and studies filed 
by Pacific Power with the KHSA, whether the imposition of surcharges under the terms of 
the KHSA results in rates that are fair, just, and reasonable.  

 
Our general ratemaking function is to determine an overall level of rates that 

are just, and reasonable, and to do so, we traditionally balance the competing interests of a 
utility and its customers.  This balance conventionally means that customers receive adequate 
service at fair and reasonable rates, and the serving utility has an opportunity to collect 
sufficient revenue to recover reasonable operating expenses and earn a reasonable return on 
investments made to provide service.48  Typically, we apply this standard with regard to a 
utility’s overall service, investments, and earnings. 

 
This proceeding is unique, however, as it focuses on service and investments 

related to the Klamath Project only.  It is also unique because the 2009 Legislative Assembly 
directs us to consider only the “rate-related costs, benefits and risks for customers of 
removing or relicensing [the] Klamath River dams.”49  In this proceeding, we have the 
unique opportunity to compare two competing rate scenarios to evaluate what scenario we 
believe will likely be in the best of interests of customers, resulting in rates that are fair, just, 
and reasonable. 50   
 

2. Do the Surcharges Result in Fair, Just, and Reasonable Rates? 
 

a. Positions of the Parties 
 

ORS 757.736(2) provides for surcharges to fund the costs of removing the 
Klamath dams pursuant to the KHSA.  Pacific Power asserts that the surcharges are fair, just, 
and reasonable because they implement the KHSA, a settlement agreement negotiated for the 
economic benefit of customers. 

 
Negotiation of the KHSA was guided, the Company claims, by four core 

principles: (1) protect customers from uncertain costs of removal of the Klamath dams;  
(2) transfer the dams to a third party for removal; (3) protect customers from liabilities of 
dam removal; and (4) ensure that customers continue to benefit from the low-cost power of 
the dams until the dams are removed.51  Pacific Power represents that the KHSA delivers on 
each of these principles, thereby benefiting customers.  With regard to the first principle, 
Pacific Power states that the KHSA protects customers from uncertain costs related to dam 
removal by putting a $200 million cap on the Company’s Oregon customer contribution to 

                                                 
48 Order No. 08-487 at. 6-7. 
49 See ORS 757.736(1). 
50 All costs are estimated, however.  Unlike a prudency review, we do not compare actual expenditures with 
other estimated scenarios.   
51 PPL/200, Kelly/10-11. 
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the total costs of dam removal.52 As to the second principle, the KHSA requires designation 
of a DRE.53  The third principle is addressed by the requirement of federal legislation 
providing liability protection to Pacific Power and its customers.54  As the Klamath dams will 
continue to operate until 2020, Pacific Power claims that the fourth principle is also met.55 

 
Pacific Power assessed and compared the relative costs of implementing the 

KHSA versus relicensing the Klamath project to evaluate whether the KHSA was in the 
economic best interests of ratepayers.56  The Company filed such analysis with the KHSA.  

 
Pacific Power estimates that relicensing would incur costs in excess of $400 

million in capital costs (majority of costs result from implementation of aquatic resource 
PM&E measures) and $60 million in operations and maintenance costs over a 40-year license 
term.57  (The relicensing scenario includes a reduction in energy production by twenty 
percent that would be replaced with renewable, non-carbon emitting resources.58)  Pacific 
Power asserts that costs estimated for the baseline relicensing scenario are conservative, and 
could go much higher.59  Pacific Power asserts that one of the greatest benefits of the KHSA 
is that it protects customers from any additional risks and liabilities potentially associated 
with relicensing, including escalating PM&E costs, litigation and the possibility that the 
Project would not ever be relicensed.60 

 
In comparison, the Company estimates capital costs of approximately 

$9 million (involving interim water quality and hatchery improvements) and operations and 
maintenance (O&M) costs of approximately $70 million to implement the KHSA.61  
Operating and maintaining the hatcheries, monitoring water quality and enhancing the 
aquatic habitat are examples of O&M costs that would be incurred until decommissioning.62  
The Company estimates $3 million to decommission the East Side and West Side 
developments and a $172 million dam removal surcharge.  Assuming generation at the 
Project would end as of December 31, 2019, KHSA costs also include renewable 
replacement power costs.63  

 
To evaluate the costs and benefits of relicensing versus decommissioning the 

Project, the Company compared the Present Value Revenue Requirement (PVRR) of a 
40-year relicense to the PVRR of the KHSA over a 44-year period beginning in 2010.64  

                                                 
52 PPL/104, Brockbank, § 4.1.1.C.   
53 PPL/104, Brockbank, 4. 
54 PPL/104, Brockbank, § 2.1.1.E.  
55 PPL/104, Brockbank § 7.3.3. 
56 To estimate costs of relicensing, the Company relied on costs and data developed as part of the 2007 Final 
Environmental Impact Statement (FEIS).  PPL/200, Kelly/14.  The Company also included potential CWA 
Section 401 water quality certifications from California and Oregon.  PPL/300, Scott/8.   
57 PPL/300, Scott/6; PPL/301 (Confidential). 
58 PPL/200, Kelly/15. 
59 Id. at 14. 
60 PPL/300, Scott/10; PPL/200, Kelly/16. 
61 PPL/300, Scott/8. 
62 Id. 
63 PPL/200, Kelly/15; Tr. at 9, ll 7-9.   
64 Id at 14-15.  The Company detailed costs in confidential and highly confidential analyses.  
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Pacific Power reports that the economic analysis shows the KHSA PVRR is less than the 
relicensing PVRR.65  Pacific Power also indicates that the KHSA specifically provides 
Oregon customers with a PVRR benefit over the costs of relicensing.66   

 
Staff and all parties, other than ICNU, agree that KHSA costs are likely lower 

than Project relicensing costs, particularly given the significant escalation risk for relicensing 
costs.  Staff and all parties conclude that surcharges to implement the KHSA are fair, just, 
and reasonable.   

 
Staff thoroughly reviewed Pacific Power’s analysis of the costs and risks 

associated with relicensing versus dam removal, finding the Company’s estimates to be 
reasonable.67  Staff finds it significant that mitigation measures, which are difficult to 
estimate and likely to escalate over time, are the largest cost associated with relicensing, 
while the greatest KHSA costs, absent dam removal costs, are replacement power costs.68  
Staff observes that the Company’s estimates of mitigation costs are supported by independent 
analysis by the California Energy Commission, in cooperation with the U. S. DOI.69  Staff 
concludes that Pacific Power has demonstrated that customer costs under the KHSA are 
capped below projected costs to relicense and continue operation of the Klamath dams. 70  In 
consideration of the significant risk that relicensing costs will escalate in the future, Staff 
determines that the KHSA is the less risky option for ratepayers, and urges the Commission 
to determine that the KHSA surcharges result in rates that are fair, just, and reasonable.71   

 
The Intervenor State Agencies observe that the reasonableness of the 

surcharges are evident “when the unbounded costs and risks to customers of relicensing the 
hydroelectric project are compared to dam removal under the KHSA, which caps customer 
costs and liabilities.”72   The Intervenor State Agencies testify that relicensing can be 
expected to cost $4,182,750 and $406,600, respectively, for state hydro fee and rental 
payments (over a 50-year license term).73  The Intervenor State Agencies caution that water 
quality certification proceedings pending before the Oregon and California water quality 
agencies are particularly subject to uncertainty about cost and outcome.74 

 
The Joint Parties assert that the KHSA manages ratepayer risks better than 

relicensing.  The KHSA offers capped costs and fixed benefits versus the numerous and 

                                                 
65 Id. at 15. 
66 Tr. 31, ll 22-25; Confidential Attachment to Bench Request 1-4. 
67 Staff’s Opening Brief on Surcharge Issues (Staff Surcharge Opening Brief), p. 3. (Aug 9, 2010). 
68 Staff/100, Brown/8-15. (Direct Testimony of Kelcey Brown, May 26, 2010). 
69 Staff’s Surcharge Opening Brief at 2-3.  The two agencies commissioned a study regarding “Economic 
Modeling of Relicensing and Decommissioning Options for the Klamath Basin Hydroelectric Project.”  Staff 
indicates that estimates by Pacific Power and the study of relicensing mitigation costs are comparable in 2009 
dollars.  
70 Staff’s Surcharge Opening Brief at 4. 
71 Id. 
72 Intervenor State Agencies’ Brief on Dam Removal Surcharges 2. (Aug 9, 2010). 
73 WRD/1, Grainey, 3-5 (Oregon Department of Water Resources’ Direct Testimony of Mary Grainey, 
May 26, 2010; ODFW/2, Pustis, pp. 4-5 (Oregon Department of Fish and Wildlife’s Direct Testimony of Nancy 
Pustis, May 26, 2010). 
74 DEQ/1, Stine/5. (Direct Testimony of Chris Stine, May 26, 2010). 
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significant contingencies associated with the relicensing effort that are not fully quantifiable 
in terms of cost, schedule or legal liability, the Joint Parties observe.75  In contrast, the Joint 
Parties observe that “the KHSA and the Surcharges incorporate procedures and requirements 
to manage all contingencies associated with dam removal.”76  The Joint Parties explain that 
these procedures and requirements: 
 

(i) avoid almost all capital investment in the project facilities; 
(ii) permit existing power operations largely to continue until 2020; 
(iii) cap PacifiCorp’s investment in dam removal at $200 million, 
including $172 million subject to this application; and (iv) exempt 
PacifiCorp from any liability for damages associated with dam 
removal once the facilities are transferred for that purpose.77 
 

At the July 23, 2010 Commission workshop, Steve Rothert spoke on behalf of the Joint 
Parties about their perspective on the risks associated with relicensing.  Observing that the 
process started in 2000 and has no projected end date, he called the relicensing proceeding 
“one of the most contentious and difficult such proceedings in the 75-year history of the 
Federal Power Act.”78 

 
CUB took note of this testimony when assessing risks associated with 

relicensing the Project.79  After performing a financial analysis of its own, and considering 
the prudency, as well as the fairness and reasonableness of the KHSA, CUB supports the 
settlement and the rates resulting from surcharges established under it.  CUB states: 

 
Continuing to operate the Klamath River dams until 2020 provides 
substantial benefits to customers, especially when potential carbon 
costs are taken into consideration.  The guarantee of limited financial 
liability to Oregon customers makes the settlement preferable to the 
lack of certainty that would accompany the FERC relicensing process.  
CUB’s analysis of [Pacific Power]’s financial work papers confirms 
the Company’s own assertion that the rate increase associated with the 
KHSA is prudent and is, therefore, fair, just and reasonable.80 
 

CUB made this determination despite recognition that the cost to Oregon customers of is 
large and disproportionate—as typically the costs of relicensing would be allocated across 
Pacific Power’s entire service territory spanning six states.81  CUB concluded:   
 

CUB’s analysis of the dam removal project’s costs has determined that 
the portion of the project’s costs incurred by the Oregon customers of 
[Pacific Power] while large is acceptable given the expected benefits 

                                                 
75 Joint Opening Brief on Surcharge Issues at 4-6. (Aug 9, 2010). 
76 Id. at 6. 
77 Id. at 6-7.  See PPL/104; Sees also ORS 757.736(3); KHSA §4.1.1.C. 
78 Tr. 72-73. 
79 CUB’s Opening Brief at 6-7. (Aug 9, 2010). 
80 Id. at 7 (internal citations omitted). 
81 Id. at 5.   
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of the project as compared to the quantity of financial risks that will be 
assumed by customers.  The SB 76 legislation which provides that the 
overall contribution be limited to $200 million (184 million to Oregon 
customers) provides adequate assurances that ratepayers will not be 
responsible for cost overruns or other unanticipated charges.  The 
predicted costs of decommissioning compare favorably with the costs 
associated with relicensing the dams, and decommissioning poses 
significantly fewer risks to [Pacific Power] and other project 
stakeholders.82 
 
ICNU is the only party that expresses caution with regard to costs under the 

KHSA to remove the Klamath Dams, “the total cost to Oregon is higher than would be the 
case, absent SB 76.”83  ICNU’s comparison point is different than all the other parties.  ICNU 
estimates that if the Klamath Dams were removed under ordinary ratemaking treatment the 
total annual revenue requirement that would be assigned to Oregon ratepayers would be 30 
percent less than it is under the funding mechanism and other requirements of SB 76. 84   
Pacific Power responds that ICNU’s conclusion is faulty because it considers removal costs 
and not the totality of costs associated with removal of the Klamath dams without the KHSA, 
as traditional ratemaking requires.85  Pacific Power observes that ICNU did not review the 
full economic analysis supporting the KHSA and has not produced quantitative evidence of 
its position.  

 
b. Resolution 

 
 Ratepayers will be responsible for significant future costs for the Klamath 
Project (regardless of the disposition of the dams).  The nature and scope of these costs has 
been unclear, however, since 2000 when Pacific Power first provided notice of the 
Company's need to seek federal relicensing of the Project.  We are persuaded that continued 
pursuit of the relicensing option would pose significant risks to ratepayers.  The nature and 
scope of the costs involved with relicensing would remain uncertain and subject to 
significant escalation for a considerable period of time.   
 
 The KHSA in contrast, offers a more certain path for the Project's future, 
providing a timeline for continued operation until December 31, 2010, followed by transfer 
of the facilities to a third party responsible for removing the dams.  The KHSA also caps 
customer costs and liabilities for Klamath dam removal and the environmental restoration of 
the Klamath River at a reasonable level, while providing customers with renewable 
replacement power.  Further, we believe that Pacific Power has reasonably estimated the cost 
of replacement power if the Klamath dams are decommissioned.  Due to significant tangible 
and intangible benefits associated with the KHSA, we conclude it is in the best interest of 
customers and find the KHSA surcharges to be fair, just and reasonable.   
 

                                                 
82 Id. at 5-6 (internal citations omitted). 
83 ICNU/100, Falkenberg/4 (Direct Testimony of Randall Falkenberg, May 26, 2010). 
84 PPL/203, Kelly/3. 
85 See Pacific Power’s Reply Brief on Surcharge Issues (Surcharge Reply Brief) (Aug 9, 2010). 
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 We reviewed the detailed economic studies of the KHSA surcharges, we 
analyzed the projected costs of both relicensing and decommissioning of the dams, and 
we asked specific questions of Pacific Power, Staff and the parties at a workshop.  We 
considered both the quantifiable and unquantifiable benefits and risks of the KHSA and 
relicensing options.   
 
 We are persuaded that Pacific Power carefully analyzed the nature and scope 
of projected costs for both futures for the dams.  As Staff and others do, we believe that there 
are substantial unquantified risks associated with continued pursuit of a FERC license that is 
not captured in the economic analysis.  Pacific Power and parties deeply involved in the 
relicensing process, such as the Intervenor State Agencies and the Joint Parties, all testified 
that the relicensing option analysis significantly underestimates the true cost of relicensing.   
These parties indicate that the projected relicensing costs are subject to significant risk of 
escalation with no guarantee that a FERC license will ever be issued due, in particular, to 
great uncertainty about water quality certification.  Yet, even though the full expected costs 
of the relicensing option is not captured in Pacific Power's analysis, the analysis still shows 
that the KHSA results in lower rates for Oregon customers, as well as all customers of 
Pacific Power.  If the risks associated with the relicensing scenario could be quantified, we 
believe that the relative economic benefits of the KHSA would likely be great. 
 
 We observe that no party testified that the relicensing option would likely 
result in lower rates and better service for customers.  ICNU criticizes the KHSA surcharge 
rates, but does so in comparison to hypothesized "normal" ratemaking for costs associated 
with removing a hydroelectric dam.  Ten years into a process to resolve the future of the 
Klamath Project with no "normal" resolution in sight, we conclude that it's not reasonable to 
compare proposed solutions to so-called "normal" ratemaking scenarios.   
 
 Because the KHSA limits costs and manages risk better than relicensing, we 
find the KHSA to be in the best interest of customers, and we determine that the KHSA 
surcharges are, therefore, fair, just and reasonable.  
 

3. Are the Surcharges Calculated Reasonably and Consistently with  
Senate Bill 76?  

 
Section 7.3.2.A of the KHSA anticipates collecting $172 million in customer 

contributions to pay for removal of the Klamath dams.  Section 7.3.2.B expects to earn 
approximately $28 million in interest on these contributions.  The sum of the collected 
surcharge and interest earnings “results in a total of $200 million in the accounts available for 
Facilities Removal costs.”86  SB 76 sets forth certain requirements to calculate surcharges to 
collect Oregon’s share of the customer contributions.  

 
In Advice No. 10-008, the Company filed Schedule 199, with an effective 

date of March 18, 2010.  Pacific Power, Staff and other parties evaluated whether the 
Company’s tariff implementing the surcharges, Schedule 199, is consistent with SB 76.  
ICNU challenged an assumption that amounts collected under the surcharges would earn 
                                                 
86 Id.   
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3.5 percent interest in the trust accounts.  ICNU also argued that calculation of the KHSA 
surcharges should assume annual increases in sales growth for Pacific Power.  In response, 
Pacific Power and Staff recommended that the surcharges should be annually reviewed.  
ICNU asserted that interested parties should participate in such reviews.   

 
a. Positions of the Parties 

 
As required by ORS 757.736(2), Pacific Power states, Schedule 199 includes 

two dam removal surcharges, one for J. C. Boyle Dam and the other for the Copco 1,  
Copco 2 and Iron Gate dams.  The Company asserts that these surcharges are calculated 
consistently with the requirements of SB 76.   

 
The surcharges are calculated to collect no more than Oregon’s share of the 

total customer contribution of $200 million, Pacific Power states, as required by  
ORS 757.736(3).87  Oregon’s 92 percent share of the $172 million target is calculated to be 
$158.24 million.88  Pacific Power indicates that Schedule 199 calculates the surcharges based 
on a collection schedule funding this amount by December 31, 2019.89  The Company 
represents that the analysis undertaken during settlement negotiations assumed collection of 
the surcharges over a ten-year period, as well as a 3.5 percent interest rate on the trust 
balance.90  As Staff explains, this assumption of a 3.5 percent annual interest rate is an 
estimate only, and actual earnings may vary considerably over the trust period.91  Staff does 
not object to assuming a 3.5 percent annual interest rate.92 

 
 ICNU challenges the assumption of a 3.5 percent interest rate, however.  
ICNU argues that the rate is too low, as it is below the current rate for conservative interest-
bearing investments.93  ICNU recommends that a 6 percent interest rate be assumed, to 
thereby reduce the initial amount to be collected by the surcharges by $1.72 million.94   In 
support of the 6 percent rate as reasonable and conservative, ICNU argues that cost of capital 
experts for both Pacific Power and ICNU recently testified that single A utility bonds will 
earn between 6.19 and 6.27 percent.95  ICNU also argues that negotiation of the interest rate 
during the KHSA is insufficient reason to rely on it.96   
 
 Staff responds, however, that based on research97, there is a strong chance that 
3.5 percent is actually too high, and that undercollection is more likely than overcollection.  

                                                 
87 PPL/200, Kelly/7-8. 
88 Id. 
89 Id. 
90 PPL/200, Kelly/8; PPL/104, Appendix H. 
91 Staff ‘s Surcharge Reply Brief at  2.   
92 Tr. at 81, ll 23-82.  
93 ICNU/100, Falkenberg/6. 
94 ICNU’s Opening Brief at . 13; ICNU/100, Falkenberg/7. 
95 ICNU’s Opening Brief at 14; ICNU/100, Falkenberg/6. 
96 ICNU’s Reply Brief at 9. 
97 Staff’s Surcharge Reply Brief at  2, n. 3.  Staff cites the Federal Reserve Statistical Release H.15 website at 
http://federalreserve.gov/release/h15/data.htm, and asks that we take official notice under OAR 860-014-
0050(1)(a) and (b) of the United States Treasury Rates posted there.  We do not find it necessary to take official 
notice and deny the request.  
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Staff notes that the average annual ‘[m]arket yield[s] on U.S. Treasury securities at [the 
specified] constant maturity, quoted on [an] investment basis” for the week ending August 6, 
2010 are as follows: 30-day bill 0.15 percent; 90-day bill 0.16 percent; 6-month bill 0.20 
percent; 1-year bill 0.27 percent; 2-year note 0.54 percent; and 3-year note 0.82 percent. 98  
On this basis, ICNU’s assertion in its Opening Brief that the 3.5 percent interest rate used to 
determine an annual revenue requirement is ‘too-low’ is believed by Staff to be exactly the 
opposite given the desideratum of principal preservation that current yields on investments 
considered by Staff to be suitable.”99  Staff considers the “more reasonable, yet conservative 
6% interest rate” assumption advocated by ICNU to be mistaken. 

 
ICNU’s argument assumes that the surcharges will be deposited in 

investments putting principal at risk, Pacific Power responds, while KHSA parties expect the 
opposite.100   Staff confirms that surcharge balances will be invested in a manner not putting 
principal under risk.101  Under ORS 757.738(1), the Commission is required to establish trust 
accounts to hold the surcharge collections.  Pacific Power’s role is to collect the surcharges 
on customers’ bills and then remit the proceeds to the Oregon trust accounts on a monthly 
basis.  The Commission will manage the trusts, with specific trustee instructions that are to 
be developed in consultation with the federal government and the state of California.  The 
Commission currently is depositing surcharge collections into a money market account.102  
Pacific Power asserts that ICNU did not provide evidence that an interest rate of 3.5 percent 
is unreasonable for accounts qualified to receive public funds under ORS 295.001 to 
295.008. 
 

Pacific Power responds that the surcharges are carefully calculated to 
implement the KHSA, pursuant to SB 76.  Pacific Power states:   

 
The KHSA specifies that the Parties acknowledge that the surcharges 
will earn approximately $28 million in interest based on a  
3.5 percent interest rate assumption.  PPL/104 at 48; Appendix H.  The 
Parties used this calculation to determine how to reach the Customer 
Contribution of $200 million.  PPL/104 at 48.  PacifiCorp then used 
this agreed-upon calculation from the KHSA as the basis of its 
surcharge calculations in this proceeding.  Under Sections 2.3 and 
4.1.1 of the KHSA, the Parties agreed that the costs of dam removal 
shall be funded in part through Oregon surcharges that amount to 
approximately $158 million.  PPL/104 at 16, 24.  If the Oregon 
Commission does not adopt the surcharges as specified in the KHSA, 
the Parties must Meet and Confer to attempt to find alternatives to 
cover the costs of dam removal.  PPL/104 at 16.  Because the Oregon 
surcharge amount is a material condition of the KHSA, the KHSA may 
be terminated if the parties cannot negotiate alternative funding during 

                                                 
98 Staff’s Surcharge Reply Brief at 2. 
99 Id. 
100 PPL/203, Kelly/6. 
101 Staff’s Surcharge Reply Brief at 3. 
102 Tr. at 76. 
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the Meet and Confer process.  As a result changing the interest rate 
would present a significant threat to the viability of the KHSA.103 
 

Pacific Power alleges that ICNU’s interest rate proposal is an attempt to undermine the 
KHSA, contrary to the intent of SB 76.   

 
The Company calculated the surcharges to equally spread the $158.24 million 

amount over the collection period beginning on March 18, 2010, and ending on  
December 31, 2019, resulting in an annual collection rate of approximately $16.16 million 
per year, thereby increasing Oregon rates by approximately 1.6 percent a year.104  Pacific 
Power asserts that this approach complies with ORS 757.736(7), directing the Commission to 
set the surcharges so that the total annual collections of the surcharges remain approximately 
the same during the collection period.  As reflected in the tariff, however, Pacific Power 
points out that the Commission and the Company will need to monitor the collections under 
the surcharge tariff given variations in load forecasts and may need to adjust the cents per 
kWh rate in the future. Pacific Power also indicates that pursuant to ORS 757.736(3), the 
annual collection rate was compared against Pacific Power’s revenue requirement in Oregon 
as of January 1, 2010, to ensure that the annual collection rate does not exceed 2 percent.  
Finally, Pacific Power asserts that the surcharges are calculated to remain approximately the 
same during the collection period and are of a specified amount per kilowatt hour, as required 
by ORS 757.736(7).105 

 
ICNU expresses concern that the Company did not factor sales growth into 

calculation of the KHSA surcharges.106  As collection under the surcharges will increase with 
sales growth, currently forecast to grow slightly in excess of 1 percent per annum, ICNU 
asserts that the surcharges are designed to over-collect.107  ICNU recommends that the 
Commission mandate periodic reductions to reflect sales growth, and that the Commission 
monitor the surcharges on an annual basis, providing both Staff and intervenors with 
opportunities to review and challenge surcharge inputs.108 

 
Pacific Power alternatively proposes that the Commission direct the Company 

to meet with Staff each year, within 30 days of the Company’s filing of the TAM.  Based on 
the updated load forecast filed in the TAM, Pacific Power indicates that Staff and the 
Company can review the status of collections in relation to the new forecast to determine if 
Schedule 199 rates should be revised.  If revisions are needed, then Pacific Power proposes 
that the Company be required to file a revised tariff within 60 days of the TAM filing.  The 
tariff would have an effective date of at least 30 days from the date of filing.  The Company 
argues that its proposal ensures that amounts collected under Schedule 199 reflect changes in 
load, without speculating as to load growth. 

 

                                                 
103 Pacific Power’s Surcharge Reply Brief at 5-6. 
104 PPL/100, Kelly/8. 
105 PPL/203, Kelly/6. 
106 ICNU/100, Falkenberg/7. 
107 Id. 
108 Id.; ICNU Reply Brief at 8.   
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Staff proposes a similar process, as follows:   
 
Staff recommends that the Commission require the Company to file 
annually updated surcharge rates, using its most recent forecast of 
future loads, the history of interest earned, and other transactions 
impacting actual and projected trust account balances.109  Such a 
requirement should include that no less than thirty days following the 
annual Transition Adjustment Mechanism (TAM) filing, [Pacific 
Power], Staff and other interested parties will meet to review the actual 
interest earned, the surcharge balance, and the load forecast to 
determine whether it is necessary to file a revised surcharge tariff.  If 
there is over- or under-collection of the surcharge relative to obtaining 
a cumulative total of surcharge collected plus interest earned of 
approximately $184 million by December 31, 2019, Staff would 
recommend [Pacific Power] file a modified Schedule 199 tariff within 
60 days following the TAM filing, with the revised tariff to be 
effective 30 days from the revised tariff filing.110  
 

b. Resolution 
 
ORS 757.736 sets forth a framework for the calculation of two dam removal 

surcharges, one for J. C. Boyle Dam and another for the Copco 1, Copco 2 and Iron Gate 
dams.  Staff and parties reviewed the calculation of Schedule 199 to ensure that it was 
correctly calculated.  The surcharges are calculated to collect an amount that when added to 
interest on the collected amount will total $200 million, Oregon’s share of the customer 
contribution, by December 31, 2010.  Pacific Power calculated this amount to be  
$158.24 million, with the rate collection period beginning on March 18, 2010.   

 
This calculation assumes a 3.5 percent interest rate, as negotiated as part of 

the KHSA, to be earned on amounts collected and deposited in trust accounts established and 
managed by the Commission.  The interest rate is an assumption and actual earnings may 
vary over the period of time that the amounts collected under the surcharge are held in a trust 
account.  The Company calculated the surcharges to equally spread the $158.24 million 
amount over the collection period, resulting in an annual collection rate of approximately 
$16.16 million per year, thereby increasing Oregon rates by approximately 1.6 percent a 
year.  Pacific Power asserts that this approach complies with ORS 757.736(7), directing the 
Commission to set the surcharges so that the total annual collections of the surcharges remain 
approximately the same during the collection period.  

 
We find that Pacific Power correctly calculated the surcharges pursuant to the 

requirements of SB 76.  As a primary intent of SB 76 is to implement the KHSA, we find it 
appropriate to honor the assumption of a 3.5 percent interest rate.  Nevertheless, we are 

                                                 
109 In a footnote Staff indicates that, “‘Other’‘ transactions should include estimates prepared by the Company 
as to the amount and timing of requested disbursements prior to December 31, 2019.” (Staff’s Surcharge Reply 
Brief at 3, n. 6), 
110 Staff’s Surcharge Reply Brief at 3.   
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mindful of ICNU’s challenges to that assumption, as well as to Staff’s concerns that the 
3.5 percent interest rate assumption is actually too high.  We are also mindful of ICNU’s 
challenge to annual distribution of the rates on an equal basis, without adjustments for 
changes in Pacific Power’s sales.  Consequently, we adopt Staff’s proposed annual review 
process, finding that this approach provides a sufficient opportunity for the Company, Staff 
and interested parties to review and adjust the surcharges, as appropriate. 
 

4. How Should Schedule 199 Rates be Spread Among Customer 
Classes? 

 
a. Positions of the Parties 

 
Pacific Power proposes to allocate the surcharges among customer classes 

based on each class’ share of generation revenues, while ensuring that the impact on each 
customer class does not exceed 2 percent and is not less than 1.5 percent.111  This proposal 
recognizes that the dam removal surcharges are a generation-related cost, while mitigating 
disparity among the classes.112  Pacific Power calculates the surcharge will increase the 
average customer’s monthly bill by approximately $1.25 per month, for a total of $14.88 per 
year.113    
 

Rather than spreading the surcharges based on each class’ share of generation 
revenues, subject to a two percent cap and 1.5 percent floor for each customer class, ICNU 
proposes that the surcharges should be spread equally across all customer classes, similar to 
the rate spread methodology proposed by the Company in direct testimony in its most 
recently filed general rate case, UE 217.114  ICNU argues that “the rate spread proposed by 
[Pacific Power] is not based on cost of service principles, but on an arbitrary methodology 
that penalizes industrial customers.”115  ICNU additionally argues that dam removal costs 
would ordinarily be considered demand-related and not spread on the basis of energy use.116 

 
ICNU further complains that Pacific Power’s proposal does not even spread 

the surcharges on the basis of energy use due to the floor of 1.5 percent and ceiling of  
2 percent on rate increases to each customer class.117  The floor level selected by the 
Company is arbitrary, ICNU charges.118 

 
In any case, ICNU concludes, the Klamath surcharges are outside of ordinary 

ratemaking as they represent costs “foisted upon ratepayers by the legislature to achieve 
political and environmental goals.”119  ICNU argues that “[s]ince SB 76 includes a revenue 
based cap and is similar to special purpose legislation, ‘it would be most reasonable to treat 

                                                 
111 PPL/200, Kelly/9. 
112 PPL/203, Kelly/7. 
113 Id. 
114 ICNU/100, Falkenberg/8. 
115 ICNU’s Opening Brief at. 9. 
116 ICNU/100, Falkenberg/9. 
117 Id. at 9-10. 
118 Id. at 10. 
119 ICNU’s Opening Brief at 10.   



ORDER NO. 10-364 

19 

[the Klamath surcharge] as a revenue tax and apply the same percentage increase to all 
customer classes.’”120 
 

Pacific Power responds that the Company’s proposed rate spread 
methodology is consistent with Commission policy and precedent.121   The KHSA surcharges 
fund dam removal costs, which are traditionally spread on the basis of generation.  Pacific 
Power explains that costs to remove generation are fundamentally generation-based.122 
Pacific Power notes as well, that the Company’s methodology to spread KHSA surcharges is 
consistent with how net power costs are spread in the TAM,123 and with how relicensing 
costs would be spread.124  

 
Pacific Power observes that ICNU’s proposal to use the rate spread from the 

Company’s direct case in UE 217 ignores the fact that the costs at issue in a general rate case 
relate to distribution and transmission as well as generation.125  It also ignores the rate spread 
contained in the stipulation in UE 217 to which ICNU is a party.  

 
Staff concurs with the Company’s methodology because it is consistent with a 

functional approach to ratemaking that was endorsed by the Commission in Order  
No. 98-374, entered in docket UM 827 on September 11, 1998.126   In that order, the 
Commission adopted a stipulation providing that marginal costs and revenue requirements be 
reconciled on a functional basis—i.e., separated according to the functions of generation, 
transmission, distribution and customer service prior to being allocated to customer 
classes.127     
 
 Staff explains that, “[t]he Company’s proposed rate spread follows the 
functional approach endorsed by the Commission in UM 827 by basing the surcharges on 
generation revenues since the associated costs are generation-related; i.e., reflecting the cost 
of removal of a generation resource, the dams.”  ICNU’s proposal, however, would contrarily 
“incorporate distribution- and transmission-related costs and therefore does not appropriately 
apportion the generation-identified cost of dam removal.”128  ICNU’s proposal is 
problematic, Staff observes, because it allocates a larger share of dam removal surcharges to 
residential class customers due to this class’ greater distribution costs.129   
 

                                                 
120 Id. at 10-11, citing ICNU/100, Falkenberg/10. 
121 Pacific Power Surcharge Power’s Reply Brief at 4. 
122 PPL/203, Kelly/8. 
123 PPL/203, Kelly/7. 
124 Tr. at 98. 
125 PPL/203, Kelly/8. 
126 Staff’s Surcharge Opening Brief at 7.  See In Re Methods for Estimating Marginal Cost of Service for 
Electric Utilities, Docket UM 827, Order No. 98-374 (Sept 11, 1998). 
127 Order No. 98-374 at 3. (The Commission praised the value of the functional approach, “[t]his new approach 
will improve our historical efforts to allocate cost responsibility to customer classes in ways that lead to more 
efficient price signals for customers and efficient use of electrical service.  It will also improve fairness in our 
rates by ensuring that the costs of another function (e.g., distribution) do not affect the allocation of the costs of 
another function (e.g., generation)” (emphasis in original).) 
128 Staff’s Opening Brief at 8.  
129 Id. 
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  Staff also supports the Company’s floor and ceiling as a reasonable means to 
mitigate the impact on any customer class.  Staff explains that each class’ share of the dam 
removal costs is limited to a range between 1.5 and 2 percent of that class’s overall revenue 
requirement (as opposed to only the generation portion of the overall revenue 
requirement).130   

 
Pacific Power calls ICNU’s allegation that industrial customers are penalized 

by the Company’s proposed rate spread false.  As CUB observed at the Commission 
workshop, residential customers actually pay a larger amount of the total surcharges.131  
Moreover, the Company observes, the rates per kilowatt-hour for residential customers, 
$0.0010 and $0.00033, are higher than for Schedule 48 Large General Service customers, 
$0.00079 and $0.00026.132   
 

b. Resolution 
 
We agree with Staff’s analysis finding the Company’s proposed methodology 

to spread KHSA surcharge rates to be consistent with the functional ratemaking approach we 
endorsed in Order No. 08-374.  The KHSA provides for continued generation by the Klamath 
dams until at least December 31, 2019, with decommissioning thereafter.  KHSA costs are 
generation-related, therefore, and should be allocated accordingly.  We also agree with 
Staff’s assessment that the Company’s floor and ceiling reasonably mitigate the impact on 
any customer class.  Although ICNU criticized the floor as arbitrary, ICNU failed to support 
an alternative.   
 

5. Should the Surcharges be Suspended if a KHSA Condition 
Precedent May not be Met? 

 
a. Positions of the Parties 

 
At the July 23, 2010 Commission workshop, ICNU suggested, for the first 

time, that the Commission may decline to approve the surcharges on the basis that a 
condition precedent to the KHSA may not be met.133  ICNU argues that the Commission 
should suspend the Klamath surcharges until the state of California decides whether it will 
provide its share of funding to remove the Klamath dams in 2020.134  At the workshop, ICNU 
indicated that California Governor Arnold Schwarzenegger issued a press release on June 29, 
2010, stating that he wants to delay placement on California’s ballot of a bond measure 
expected to raise $250 million towards dam removal until 2012, 135 despite the fact that the 
Secretary of the Interior is required to make a determination that California has authorized 

                                                 
130 Id. at. 6. 
131 Pacific Power’s Surcharge Opening Brief at 20, citing CUB witness Jenks’ discussion in Tr. at 97, ll 2-8. 
132 Id. 
133 Tr. at 83, ll 14-16. 
134 ICNU’s Opening brief at 5-7. 
135 ICNU included the press release as Attachment A to its opening brief and requests the Commission take 
judicial notice of it pursuant to ORS 40.065 and 40.090.  We take official notice of the press release under 
OAR 860-014-0055.  Any party may object to the facts noticed within 15 days of this order. 
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funding or does not need to do so by March 31, 2012.136  Although ICNU acknowledges that 
California could “theoretically raise the funds through other measures,”137 ICNU argues that 
the state’s ability to do so is highly uncertain given severe budget shortfall issues.  ICNU 
represents that “the KHSA will be terminable because of the inability of the Secretary to 
conclude that there are sufficient funds to remove the dams.”138 

 
ICNU asserts that the Commission “has the discretion under SB 76 to change 

or eliminate the surcharges ‘at any time’ if it is likely that dam removal will occur after 
2020.”139  ICNU cites to ORS 757.736(7) providing, “[t]he commission may change the 
collection schedule if a Klamath River dam will be removed during a year other than 2020.”  
ICNU also cites to ORS 757.736(10) providing in pertinent part that, “[i]f one or more 
Klamath River dams will not be removed, the commission shall direct Pacific Power to 
terminate collection of all or part of the surcharges.” 

 
Pacific Power questions whether the Commission has a sufficient record to 

resolve this issue.140  In any case, Pacific Power asserts that SB 76 does not provide the 
Commission with the discretion to suspend the surcharges, before they are even approved.  
The Company observes that ORS 757.736(7) only allows the Commission to change the 
collection schedule after a finding that the Project dams will not be removed, or will be 
removed in a year other than 2020.141  Pacific Power argues that such a finding cannot be 
made if there is only a possibility that the dams will not be removed, or will be removed in a 
year other than 2020.142  Pacific Power also argues that ORS 757.736(10) is inapplicable 
because there has been no decision that one or more of the Klamath dams will not be 
removed.   

 
The Intervenor State Agencies agree that the Commission likely does not have 

discretion to suspend collection of the surcharges.  The State Agencies state: 
 
Pursuant to ORS 757.736(2), the Surcharges are already being 
collected.  Under ORS 757.736(4), the Commission “shall enter an 
order” whether the Surcharges will result in rates that are fair, just and 
reasonable, within six months of Pacific Power’s filing.  ICNU did not 
describe how the Commission might “put on hold” collection of the 
Surcharges.  The Commission is not given express authority to 
suspend or postpone the Surcharges.  The Commission does have  
authority to decide that the Surcharges will not result in rates that are 
fair, just, and reasonable, but even in this event the Surcharges remain 
in effect pending a final decision on Supreme Court review.143 

                                                 
136 PPL/104 (KHSA § 3.3.4.C); ICNU/102, Falkenberg/5. 
137 See PPL/104 (KHSA § 4.12). 
138 ICNU’s Opening Brief at 6.  See PPL/104 (KHSA §8.11.1); ICNU/102, Falkenberg/5. 
139 ICNU’s Opening Brief at 5. 
140 Pacific Power’s Surcharge Opening Brief at 15. 
141 Id. at 15-16. 
142 Id. at 16. 
143 ORS 757.736(5). 
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The Intervenor State Agencies strongly rebut ICNU’s allegation that the 
Secretary will be unable to make the necessary determination: 
 
First, a California bond of up to $250 million is in fact a potential 
source of dam removal funding contemplated under the KHSA, KHSA 
§ 4.1.2.A, and could affect the prerequisite for the secretarial 
determination that the states have provided funding for dam removal.  
See KHSA § 3.3.4.C.  However, voter approval of the California bond 
by March 2012 is not an absolute prerequisite to the secretarial 
determination and dam removal is going forward.  If the bond funding 
has not been approved by that time, the Secretary of Interior may still 
make a dam removal determination if the customer contribution 
funding (i.e., $200 million) will be sufficient to accomplish dam 
removal, or if California provides assurances that bond funding is 
necessary to effect dam removal will be timely provided after March 
2010.144  California may pursue financing mechanisms other than a 
bond. See KHSA § 4.1.2.A.145 

 
Staff agrees with the Intervenor State Agencies’ position that ICNU misreads the KHSA.   
 
 ICNU responds to all of the criticism by asserting, “California’s decision to 
delay the water bond is significant, will likely result in termination or amendment of the 
Klamath Hydro Settlement Agreement (‘KHSA’), and provides the Commission with ample 
support to place the Klamath surcharges on hold or otherwise adopt reasonable ratepayer 
protections.”  Pacific Power’s arguments are for naught, ICNU reports, as the California 
Legislature recently voted to move the water bond to the 2012 election.  ICNU alleges that 
the KHSA should be considered “terminable” because it is now unlikely that California will 
be able to raise its share of the dam removal funds.146 

 
b. Resolution 

 
The KHSA contains several conditions precedent to the transfer of the 

Klamath Dams to the DRE, including conditions precedent relating to funding by the states 
of Oregon and California.  Under SB 76, we do not have the discretion to undermine 
conditions precedent relating to funding by Oregon due to a possibility that conditions 
precedent relating to funding by California may not occur.  ORS 757.736(10) provides in 
pertinent part, “[i]f one or more Klamath River dams will not be removed,” then the 
Commission must direct Pacific Power to terminate collection of the surcharges, and excess 
funds already collected will be applied to relicensing costs, refunded or otherwise used for 
the benefit of customers.  Similarly, in the event of delay, not termination, of the removal of 
the Klamath Dams, ORS 757.736(7) provides in pertinent part, “[t]he commission may 
change the collection schedule if a Klamath River dam will be removed during a year other 
than 2020.”   

                                                 
144 See KHSA § 3.3.4(1) and (2).   
145 Intervenor State Agencies’ Brief on Dam Removal Surcharges at 3. 
146 ICNU’s Reply Brief at2. 
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ICNU asks us to suspend KHSA surcharge collections pursuant to one or both 
of these statutory provisions—and to thereby undermine conditions precedent relating to 
Oregon’s funding of costs to remove the Klamath Dams--, pursuant to one or both of these 
statutory provisions based on a possibility that California will undermine conditions 
precedent relating to that state’s funding of dam removal costs by delaying placement of a 
pertinent bond measure on California’s ballot.  ORS 757.736(10) and ORS 757.736(7) 
respectively apply, however, only if there is certainty—not the possibility—that the Klamath 
Dams will either not be removed or that removal will be delayed. We acknowledge ICNU’s 
identification of risks associated with how California will fund that state’s share of the costs 
to remove the Klamath Dams, but risks mean possibility, not certainty, and we cannot take 
action under ORS 757.736(10) on the basis of possibility.   

 
Regardless of our legal ability to suspend the KHSA surcharges on the basis 

of California’s delayed bond measure, we do not agree with ICNU that voter approval of a 
bond measure that funds California’s share of KHSA is a condition precedent to KHSA 
implementation.  We agree with the Intervenor State Agencies that the Secretary of the 
Interior may otherwise determine that removal of the Klamath dams should continue.  
 
 6. Should the Refund Language Schedule 199 be Modified? 

 
a. Positions of the Parties 

 
In Advice No. 10-008, the Company filed Schedule 199 with a refund 

provision stating that the tariff shall remain in effect “pending review by the Commission as 
to whether the imposition of surcharges under the KHSA results in rates that are fair, just and 
reasonable or during any period of judicial review of such a finding.”  As filed, Schedule 199 
further provided that, “[i]f the rates resulting from these surcharges are finally determined not 
to be fair, just and reasonable the surcharges shall be refunded pursuant to ORS 757.736, 
subsection (5).” 147  Pacific Power proposes modifications to this language, but Staff and 
other parties object, or propose differing modifications. 

 
 Pacific Power recommends revising Schedule 199 to remove the refund 
condition once the Commission makes a final determination pursuant to ORS 757.736(5) that 
the dam removal surcharges are fair, just, and reasonable.148  Pacific Power observes that 
such a determination would be final 60 days after entry of the pertinent order should no 
petition for review be filed, or at the conclusion of a proceeding before the Oregon Supreme 
Court should a petition for review be filed.  At either of these points, Pacific Power contends 
that there is no basis for refund under ORS 757.736(5).  Instead, refunds would be available 

                                                 
147 ORS 757.736(5) states that judicial review of an appeal of the Commission’s decision on the reasonableness 
of the rates resulting from the surcharges is conferred on the Supreme Court, and that the surcharges shall be 
refunded if the rates are determined not to be fair, just, and reasonable. 
148 Pacific Power’s Surcharge Opening Brief at 27-28; PPL/200, Kelly/7; Tr. at 107, ll 16-18. 
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only under ORS 757.736(10). 149  Pacific Power observes that it would be appropriate, 
although not necessary, to replace the sentence the Company proposes to remove with the 
following sentence:  “The surcharges may be refundable only as provided in ORS 757.736(9) 
and 757.736(10).”150  Pacific Power asserts that such language would mirror the statutory 
language. 

 
Staff recommends that the Commission retain refund language in 

Schedule 199.  Staff proposes, however, modifications to the refund language indicating that 
refunds are available if there is the possibility of appeal.151  Staff recommends modifying the 
refund language in Schedule 199, as follows:  

 
* * * pending review by the Commission as to whether the imposition 
of surcharges under the terms of the final agreement results in rates 
that are fair, just and reasonable or during any period of judicial 
review of such a finding.  If the rates resulting from these surcharges 
are finally determined not to be fair, just and reasonable the surcharges 
shall be refunded pursuant to ORS 757.736, Subsection (5).152   
 

Pacific Power expresses concern that this language suggests that Schedule 199 rates could be 
determined to be not fair, just, and reasonable at any time.153 
 
  CUB asserts that tariff language should mirror statutory language.  
Consequently, CUB does not support any modification to the refund language in UE 199.154 
 

ICNU also argues that the refund language in UE 199 should not be changed.  
Moreover, ICNU expresses concern that Pacific Power’s proposal to add language regarding 
refunds pursuant to ORS 757.736(10) would limit refunds to future customers only and is 
unnecessarily narrow.  ICNU urges the Commission to explicitly maintain the subject to 
refund provisions in Schedule 199. 
 

                                                 
149 ORS 757.736(10) provides:   

If one or more of the Klamath River dams will not be removed, the commission shall 
direct [Pacific Power] to terminate collection of all or part of the surcharges under this 
section.  In addition, the commission shall direct the trustee of the appropriate trust 
account under ORS 757.738 to apply any excess balances in the accounts to Oregon’s 
allocated share of prudently incurred costs to implement Federal Energy Regulatory 
Commission relicensing requirements.  If any excess amounts remain in the trust 
accounts after that application, the Public Utility Commission shall order that the excess 
amounts be refunded to customers or otherwise be used for the benefit of customers in 
accordance with Public Utility Commission rules and policies. 

150 Pacific Power’s Surcharge Reply Brief at 12. 
151 Staff’s Surcharge Reply Brief at 5. 
152 Staff/100, Brown/13. 
153 Pacific Power’s Surcharge Opening Brief at 29. 
154 CUB’s Opening Brief at 17. 
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 b. Resolution 
 
  Our role in this proceeding is to implement SB 76 by ensuring that surcharges 
for funding the costs to remove Klamath dams comply with statutory requirements.  As such, 
we agree with CUB that tariff language in Schedule 199 should precisely execute the 
provisions of that statute.   
 
  Under SB 76, refunds may be appropriate under several scenarios.  Under 
ORS 757.736(5), surcharges imposed and collected under Schedule 199 are subject to refund 
until our determination is final that such surcharges are fair, just, and reasonable pursuant to 
ORS 757.736(4).  ORS 757.736(5) modifies the review process by providing that the 
Supreme Court of Oregon has judicial review jurisdiction to review any order entered under 
ORS 757.736(4).  SB 76 does not address, nor modify, the applicability of a request for 
rehearing of any order entered under ORS 757.736(4) pursuant to ORS 756.561.  
Consequently, we find it premature to remove or modify the language included in Schedule 
199 relating to refunds under ORS 757.736(5).   
 
  In order to ensure that tariff language fully reflects the provisions of SB 76, 
we find it appropriate to modify Schedule 199, to reflect that this order is subject to a request 
for rehearing, judicial review, and to indicate that surcharges may be refunded as provided in 
ORS 757.736(9) and 757.736(10), as follows (additions in bold):   
 

* * * pending review by the Commission as to whether the imposition 
of surcharges under the terms of the final agreement results in rates 
that are fair, just and reasonable becoming final or during any period 
of judicial review of such finding.  If the rates resulting from these 
surcharges are finally determined not to be fair, just and reasonable the 
surcharges shall be refunded pursuant to ORS 757.736, Subsection (5).  
Surcharges are also refundable as provided in ORS 757.736(9) and 
757.736(10). 

 
7.   Should Surcharge Collections be Tracked by Customer or Class?  

 
a. Positions of the Parties 

 
ICNU recommends tracking surcharge collections under Schedule 199 on a 

customer-by-customer basis, at least for all large customers taking service at one MW and 
above.155  ICNU argues that this level of accounting will prevent future disputes regarding 
amounts owed under refunds, and will allow all customers that paid a Klamath surcharge rate 
to receive the appropriate refund regardless of service status at the time of the refund.156  

 

                                                 
155 ICNU/100, Falkenberg/5-6; ICNU’s Opening Brief at 8. 
156 Id. 
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Pacific Power calls ICNU’s proposal unnecessarily burdensome, particularly 
in relation to the likelihood of refunds.157 Pacific Power represents that tracking collections 
for hundreds of existing, departing and new customers on Schedules 47 and 48 over a ten-
year period would be onerous.158  Pointing to Commission precedent for the distribution of 
refunds by rate surcredit to existing customers on a going forward basis,159 the Company 
proposes to track collections under the surcharges on a customer class basis.160   

 
b. Resolution 

 
SB 76 is silent regarding the accounting for possible refunds, leaving us with 

the discretion to determine how to plan for them.  We want to balance fairness to customers 
with practicality and efficiency.  We are mindful that surcharges are already being collected 
under Schedule 199, and that accounting must be timely.  For that reason, we are hesitant to 
direct Pacific Power to undertake the development of new accounting systems to track 
collections under Schedule 199 on a customer-by-customer basis when the Company has 
testified that doing so would be unduly burdensome.  We agree, however, that collections 
under Schedule 199 should be tracked, at a minimum, by customer class.   
 

8. Do Customers Need Additional Notification Regarding the Klamath 
Surcharges?   

 
a. Positions of the Parties 

 
In direct testimony, ICNU recommended that the Commission require Pacific 

Power to provide a “bill stuffer” on an annual basis that explained the reasons for the charge 
and identified the status of the trust fund.  ICNU requests that Pacific Power identify the 
Klamath surcharge on each customer’s monthly bill.   

 
Pacific Power responds that ICNU’s recommendations are unnecessary 

because customers have already been made aware of the level and purposes of the 
surcharge.161  Pacific Power explains that explanatory messages were already provided on the 
first bills that included the surcharges.162  The Company further explains that the surcharge is 
separately identified as a line item on every bill.163  Pacific Power indicates that any future 
changes to the surcharges will be announced to customers according to the Company’s 
normal business practices.164   

 

                                                 
157 PPL/203, Kelly/5.  Pacific Power explains that a refund could occur after the Commission determines that 
rates resulting from the surcharges are fair, just and reasonable only if two conditions are met:  (1) dam removal 
doesn’t happen; and (2) amounts collected under the surcharges are in excess of the Company’s Oregon-
allocated relicensing costs. 
158 Pacific Power’s Surcharge Reply Brief at 7.   
159 Pacific Power’s Surcharge Opening Brief at 22-23.  See Advice No. 04-005(Apr 16, 2004). 
160 PPL/203, Kelly/5. 
161 ICNU/100, Falkenberg/4. 
162 PPL/203, Kelly/5-6. 
163 Id. at 5. 
164 Id. at 6. 
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b. Resolution 
 

We find Pacific Power’s customer notification actions to date to be sufficient.  
As we have mandated annual review of the Klamath surcharges, we anticipate that changes 
and updates can be noticed as appropriate. 

 
 9. Disclaimer of jurisdiction under ORS 757.480: 

 
a. Parties’ Positions 

 
Pacific Power asks the Commission to recognize that SB 76 preempts the 

operation of the Commission property transfer statute, ORS 757.480.165  Pacific Power 
argues that ORS 757.480 is repealed by implication by SB 76 because the two statutes are in 
irreconcilable conflict, citing Oregon v. Ferguson, 228 Or App 1 (2009).166  In the 
alternative, the Company requests the Commission presently approve the transfer under the 
statute, contingent upon satisfaction of certain conditions precedent for the transfer in the 
KHSA, and the filing by Pacific Power of the information required by OAR 860-027-
0025.167 
 
 Staff opposes Pacific Power’s request for disclaimer of jurisdiction under 
ORS 757.480, finding no provision in SB 76 that preempts the Commission’s property 
transfer law, nor any language in the statute indicating that the legislature intended this 
result.168   In direct testimony, Staff asserts that the Commission should not address Pacific 
Power’s request “until such time as Pacific Power decides on dam removal.”169  
 
 Pacific Power takes the position, however, that the Company already decided 
to remove the dams by executing the KHSA.170  Pacific Power observes that the Company is 
obligated to transfer the dam if KHSA conditions are met.171  Pacific Power further argues 
that waiting to evaluate the transfer is inconsistent with the legislature’s intent that SB 76 be 
implemented immediately, and violates the principle of administrative efficiency.  Pacific 
Power asserts that requiring subsequent approval proceedings to review transfer of the 
project would effectively create a new precondition on KHSA implementation, thereby 
creating uncertainty about the Commission’s support for implementation of the KHSA.  
  

                                                 
165 Pacific Power indicates that ORS 757.480(1) requires a utility to obtain Commission approval before 
disposing of any utility property in excess of $100,000 that is necessary or useful in the performance of utility 
duties.  The Company further provides that OAR 860-027-0025(1)(l) requires the utility to show that disposition 
of such property is consistent with the public interest, which is a “no harm” standard. 
166 Pacific Power’s Surcharge Opening Brief at 24, n. 7.  
167 Id. at 23-25. 
168 Staff’s Surcharge Opening Brief at 5.  
169 Staff/100, Brown/3. 
170 PPL/203, Kelly/2. 
171 Id. 
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 CUB argues that SB 76 does not legally preempt ORS 757.480.  Among other 
points made, CUB asserts that SB 76 is intended to facilitate the funding of costs associated 
with removing the Klamath dams, but does not address removal itself.172  Although SB 76 
may be intended to facilitate implementation of the KHSA, CUB observes that even KHSA 
Section 7.6.5.B anticipates state inspection and due diligence before any transfer of Klamath 
Project land.173  CUB argues that “SB 76 has nothing to do with land transfers.”174  While 
KHSA Section 7.6.5.A anticipates a transfer of the Klamath dams to the DRE after a set of 
conditions precedent are met, an agreement may not repeal a statute.175 
 
 Both Staff and ICNU argue that Pacific Power’s argument that SB 76 
preempts the property transfer statute is inconsistent with rules of statutory construction.176  
Noting that the Oregon courts follow the rule of statutory construction that amendment by 
implication is not favored and only recognized when the inconsistency of two statutes is 
clear, ICNU observes that SB 76 neither specifically mentions nor indirectly refers to 
Oregon’s property transfer statute.177  In contrast, ICNU asserts, SB 76 specifically amends 
ORS 757.736(5), the judicial review statute, which demonstrates the legislature was aware of 
the laws governing the Commission and elected to amend certain statutes, but not others.178   
Staff further observes that a newer statute will be held to repeal by implication an older one 
only when the two statutes are either irreconcilably inconsistent or when there is a 
“persuasive indication” that the newer statute was intended to prevail over the earlier one.179   
Staff asserts that Pacific Power fails to demonstrate either.  
 
 ICNU also argues that the Commission cannot conditionally approve the 
transfer as Pacific Power requests because the Company fails to provide the required 
information. 180  Staff asserts that it is not administratively inefficient to wait to review a 
property transfer under ORS 747.480 until the transfer is about to occur.181 
 

b. Resolution 
 

This proceeding was opened to review certain filings that SB 76 directs 
Pacific Power to make for the purpose of facilitating the rate recovery of costs associated 
with removing the Klamath Dams.  SB 76 does not direct Pacific Power to make a filing 
regarding the transfer of the Klamath Dams to the DRE.  The issue is simply outside the 
scope of this proceeding. 

 

                                                 
172 CUB’s Opening Brief at 13-14. 
173 Id. at 14. 
174 CUB’s Reply Brief at 9.   
175 Staff’s Surcharge Reply Brief at 4.  
176 ICNU’s Opening Brief at 15; Staff’s Surcharge Reply Brief at 3. 
177 Id.  See Balzer Machinery Co. v. Klineline Sand & Gravel Co., 271 Or 596, 601 (1975). 
178 Id. 
179 Staff’s Surcharge Reply Brief at 4.  See Pioneer Trust Bank v. Mental Health Division, 8 Or App 132, 136 
(1987); Harris v. Craig, 299 Or 12, 15 n 1 (1985).  
180 Staff’s Surcharge Reply Brief at 15-16. 
181 Id.  at 5. 
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As discussed above, there is some uncertainty regarding whether and when all 
conditions precedent to the transfer of the Klamath Dams will occur.  Pacific Power is correct 
that there is a presumption that the dams will be transferred to the DRE, and that Pacific 
Power has agreed to transfer the dams should all conditions precedent occur.  However, 
SB 76 anticipates that one or more of the Klamath Dams may not be transferred, providing 
for refunds in such a situation, as also discussed above.  Moreover, as CUB observes, the 
KHSA itself, at Section 7.6.5.B, anticipates state inspection and due diligence prior to the 
transfer of Klamath Project land.  As such, we do not agree that SB 76 repeals ORS 757.480 
by implication. 
 

While we are responsible for implementing the explicit requirements of  
SB 76, we do not have the discretion to undertake additional actions to implement the KHSA 
that are not specifically authorized by the statute.  Although the Klamath Dams must be 
transferred to the DRE to fully execute the KHSA, SB 76 does not address our approval of 
the transfer.  In absence of doing so, the property transfer statute, ORS 757.480 applies.  
Pacific Power did not make a filing that satisfies the requirements of ORS 757.480.   
Consequently, we cannot approve a property transfer, even on a conditional basis. 
 

 
IV. ORDER 

 
IT IS ORDERED that: 

 
1. Rates instituted by Schedule 199, as filed by PacifiCorp, dba 

Pacific Power, on March 18, 2010, are affirmed. 
 
2. PacifiCorp, dba Pacific Power, must file annually updated 

surcharge rates according to the review process provided for in 
this order. 

 
3. PacifiCorp, dba Pacific Power, must modify Schedule 199 

language regarding refunds as provided for in this order. 
 
4. PacifiCorp, dba Pacific Power, must track collections under 

Schedule 199 by customer class. 
 

 






















































































































































































