
ORDER NO. 07-572

ENTERED 12/19/07
BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

UM 1330

In the Matter of

PUBLIC UTILITY COMMISSION OF
OREGON

Investigation of Automatic Adjustment
Clause Pursuant to SB 838.

)
)
)
)
)
)
)

ORDER

DISPOSITION: STIPULATION ADOPTED AS MODIFIED;
ADJUSTMENT CLAUSE ADOPTED

I. BACKGROUND

Senate Bill (SB) 838 is the Oregon Renewable Energy Act (the Act),
enacted on June 6, 2007. The Act establishes a Renewable Portfolio Standard for
electricity, which requires that utilities meet specified percentages of their Oregon
load with electricity generated by eligible renewable resources by specified dates.

Section 13 of the Act provides that “all prudently incurred costs associated
with compliance with a renewable portfolio standard are recoverable in the rates of an
electric utility.” Section 13(a) directs the Commission to establish an automatic
adjustment clause or another method for timely recovery of costs as required by
Section 13(3) of this Act no later than January 1, 2008.

Section 13(3) of the Act states that “upon the request of any interested
person the commission shall conduct a proceeding to establish the terms of the automatic
adjustment clause or other method. . .” By letter dated July 13, 2007, Jason Eisdorfer,
attorney for the Citizens’ Utility Board of Oregon (CUB), requested that the Commission
commence such a proceeding “at the earliest opportunity.” This proceeding was convened
to investigate the adoption of an automatic adjustment clause or other method for timely
recovery of costs as required by the Act.
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II. INTRODUCTION

On August 21, 2007, Portland General Electric (PGE) and PacifiCorp, dba
Pacific Power (Pacific Power) each submitted versions of a Renewable Adjustment
Clause “RAC” tariff.1 A prehearing conference was held on August 23, 2007, and a
schedule adopted for the submission of further testimony, a hearing, and briefs. On
September 28, 2007, the Staff of the Public Utility Commission (Staff), CUB, and the
Industrial Customers of Northwest Utilities (ICNU) each submitted direct testimony.

On November 29, 2007, the “initial” parties submitted their stipulation
“for the purpose of resolving the outstanding issues.” The “initial” parties are those
parties that submitted testimony: PGE, Pacific Power, Staff, CUB, and ICNU (Joint
Parties).

According to their stipulation, the Joint Parties commenced settlement
negotiations on October 1, 2007. Settlement discussions continued and all parties were
invited to participate. As a result of their negotiations, the Joint Parties have reached
“a comprehensive settlement in this case.”

On November 30, 2007, the ALJ issued a ruling shortening the time for
filing objections to the stipulation or requesting a hearing on the stipulation. No party
filed any such request.

Filed with the stipulation is the testimony of witnesses on behalf of
each of the Joint Parties: Randy Dahlgren (PGE), Joelle Steward (Pacific Power),
Judy Johnson (Staff), Bob Jenks (CUB) and Randall J. Falkenberg (ICNU). ICNU
also filed separate testimony of Mr. Falkenberg, as discussed below.

III. THE STIPULATION

Attached to the stipulation are the proposed RAC tariffs for PGE and
Pacific Power (the Utilities). The Joint Parties agree that these tariffs, “combined with
the other provisions of this Stipulation,” satisfy the requirements of the Act.

The stipulation provides that the Utilities will each file its RAC schedule
in the form attached to the stipulation, upon the Commission’s adoption of the
stipulation, to be effective January 1, 2008. Thereafter, the Utilities may file their
respective RAC schedules, including any proposed charges for costs to be recovered, on
April 1, 2008, with an effective date of January 1, 2009. Other parties reserve their right
to review proposed charges and challenge the prudence of the costs.

1 PGE submitted its Schedule 122 in Advice No. 07-21. Pacific Power submitted its Schedule 202 in
Advice No. 07-016.
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Subsequently, the Utilities will file their RAC schedules for proposed
charges relating to new eligible resources and updating all charges already included in
their RAC schedules on April 1 of each year. Other parties reserve their right to review
the proposed charges and challenge the prudence of the costs.

After April 1, 2009, any party may propose changes to the form and terms
of a Utility’s RAC schedule. If the Commission changes the provisions of either Utility’s
annual power cost update filing “in a material manner or based upon other material
changes in circumstance,” any party may propose an alternative design for the
corresponding Utility RAC schedule.

Pursuant to paragraph 6 b of the stipulation, the Joint Parties agree that the
RAC schedules will recover the actual and forecasted revenue requirement associated
with prudently incurred costs of resources (including associated transmission) that are:
(1) eligible under SB 838; (2) in service as of the date of the proposed rate change; and
(3) approved by the Commission. The revenue requirement includes:

• The return of and on capital costs of the renewable
energy source and associated transmission;

• Forecasted operation and maintenance costs;

• Forecasted property taxes;

• Forecasted energy tax credits; and

• Other forecasted costs and cost offsets authorized by
SB 838 and not captured in the Utility’s annual power
cost update.

All costs in the RAC schedules will be updated annually. The annual RAC updates also
will include:

• An update to gross revenues, net revenues, and total
income tax expense for the calculation of “taxes
authorized to be collected in rates” under OAR 860-
022-0041; and

• An update to the forecasted inter-jurisdiction allocation
factors from the then-current methodology approved by
the Commission based on the same 12-month period
used in Pacific Power’s power cost update filing.
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The RAC schedules will apply to all customers, except nonresidential customers taking
direct access service after December 31, 2010, customers taking service under a multi-
year cost of service opt-out option, and other customers specifically exempted under the
Utility’s RAC.

Parties to the Utilities’ annual RAC filings will have the procedural rights
set forth in ORS 756.500 to 756.610 and Section 13(4) of SB 838. The Joint Parties
agree to support a schedule that will allow for an order within seven months of the date
of the initial filing, or by November 1.

If any of the cost elements related to an eligible resource can’t be verified
by the time of the final round of testimony in a RAC proceeding, a Utility will make an
updated filing to reflect then-current prudently incurred actual resource costs, or
forecasted costs where appropriate. Parties may exercise their procedural rights
regarding an updated fling.

If the updated costs are lower than the projected costs, the update will
support a reduction in the proposed RAC charges. If the updated costs are higher than
the projected costs, the Joint Parties support the use of deferred accounting to allow an
opportunity for recovery of the cost differences. The Joint Parties also support the use
of deferred accounting to allow for recovery of prudently incurred costs of an eligible
resource for the period between when the resource is placed in service and when the
resource enters rates.

The Joint Parties agree that the interest rate for deferrals will be
determined by the Commission and the deferrals will not be subject to the provisions
of ORS 757.259(5).2 No party will be deemed to have consented to whether the
renewable resource is eligible under SB 838.

Costs recovered through the RAC will be allocated across customer
classes using forecasted energy, on the basis of an equal percent of generation revenue
applied on a cents per kWh basis to each applicable rate schedule, as determined in the
most recent general rate case.

At the time of a general rate case filing, a Utility will propose that
resource costs being recovered through its RAC schedule be included in its general rates.
When the resource costs are rolled into general rates, non-deferred RAC charges will be
reduced to zero, until new resources are added.

2 ORS 757.259(5) “Unless subject to an automatic adjustment clause under ORS 757.210(1), amounts
described in this section shall be allowed in rates only to the extent authorized by the commission in a
proceeding under ORS 757.210 to change rates and upon review of the utility’s earnings at the time of
application to amortize the deferral. The commission may require that amortization of deferred accounts be
subject to refund. The commission’s final determination on the amount of deferrals allowable in the rates
of the utility is subject to a finding by the commission that the amount was prudently incurred by the
utility.”
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For RAC filings made on or after April, 2009, the Utilities agree that the
Commission may condition its approval of a change in RAC charges on the Utility
making a filing under ORS 757.210 within six months after the Commission order
approving the proposed change. Through this filing, a Utility would roll into the
generation component of its rates all of the costs that are being collected through the
then-existing RAC schedule charges. The Commission’s order for conditional approval
must be based on a finding that the costs have been collected through the RAC schedule
“for a reasonable period of years,” or for good cause, as determined by the Commission.

The Joint Parties agree that, if the fixed costs of an eligible resource are
not included in RAC charges, or otherwise included in rates, then the variable costs and
cost offsets of the eligible resource likewise should not be included in the annual power
cost update filings or power cost adjustment mechanisms.

IV. SUPPORTING TESTIMONY

In their testimony, the witnesses for the Joint Parties describe the process
that led up to their stipulation. They summarize the terms of their agreement and
describe the procedures that will be followed.

Regarding the use of actual or forecasted costs, they state that all costs are
intended to be consistent with each Utility’s power cost recovery mechanism. Pacific
Power’s TAM filing is based on a forecasted test year; therefore, all costs to be recovered
through the RAC (except capital costs) are based on forecasted costs, aligned with the
load and resource dispatch assumptions used in the forecast. The return of and return on
capital costs will be based on actual capital costs.

Regarding updates to the RAC schedules, all costs will be updated
annually. The witnesses testify that there are two other annual updates to the RAC
schedules. The first is a revenue/tax update that will update gross revenues, net revenues
and total income tax expense for the calculation of “taxes authorized to be collected in
rates” pursuant to OAR 860-022-0041. The second, which applies only to Pacific
Power, is an inter-jurisdictional allocation factor update. The scope of the RAC inter-
jurisdictional allocation factor update will be the same as in Pacific Power’s power cost
update filing.

Regarding the application of the RAC schedules, the witnesses testify that
three categories of customers are exempt: (1) nonresidential customers taking direct
access service after December 31, 2010; (2) customers taking service under a multi-year
cost of service opt-out option; and (3) other customers specifically exempted. They
state that, “consistent with the principle of matching costs and benefits, direct access
customers who are not paying RAC charges or are otherwise paying the fixed costs of
eligible resources in rates . . . likewise should not receive the benefits of the variable
costs and cost offsets of the eligible resources in rates.”



ORDER NO. 07-572

6

The witnesses testify that, while SB 838 is silent about the use of deferred
accounting, for the purposes of their stipulation the Joint Parties have agreed that it may
be used, and that the deferrals should not be subject to the ORS 757.259(5) earnings
review.

The witnesses testify that the Joint Parties support the use of deferred
accounting for two purposes. First, deferred accounting will be used to allow the Utilities
an opportunity to recover the differences between the projected and updated prudently
incurred cost elements, if such cost elements are higher than the projected costs in the
record, or if actual capital costs cannot be verified until after December 1. Second,
deferred accounting will be used to allow an opportunity for recovery of the prudently
incurred costs of an eligible resource for the period from when the resource is placed in
service and when the resource enters rates.

The witnesses note that the stipulation provides that for RAC filings made
on or after April, 2009, the Utilities agree that the Commission may condition approval of
a proposed change in RAC charges on the Utility making a filing under ORS 757.210
within six months from the date of the Commission order. Through its subsequent filing,
a Utility would roll into the generation component of its rates all of the costs, or a portion
identified by the Commission, that are then being collected through its RAC surcharge.

As noted above, the conditional approval either must be (1) based on a
finding that the costs have been collected through the RAC schedule for a period of years,
or (2) for good cause, as determined by the Commission. According to the witnesses,
parties may advocate what constitutes “good cause,” and the Commission has the
discretion to make that determination. As an example, they state that a party may
argue or contest that “good cause” exists, based on the results of an earnings review.

The witnesses testify that the stipulation addresses all issues necessary to
be determined at this time and “represents a unified and comprehensive agreement among
the parties.” They note that ICNU has sponsored its own testimony which they state
addresses issues that the signatories agree should be decided by the Commission based on
the record, in other current or future proceedings. These three issues are: (1) the interest
rate to be applied to deferrals under SB 838; (2) what constitutes a “reasonable” period of
years for costs to be recovered through a Utility’s RAC schedule; and (3) what constitutes
“good cause” with respect to conditional approval.

According to the witnesses, during the course of their negotiations, the
positions of all parties on these issues were debated without agreement. The signatories
other than ICNU elected not to file supplemental testimony on these three issues,
reserving their rights to present evidence and arguments to address these issues in other
(future) proceedings, as appropriate.
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V. ICNU’S TESTIMONY

ICNU offered the testimony of Randall J. Falkenberg. In his testimony,
Mr. Falkenberg describes the stipulation and explains ICNU’s support. As noted above,
he also identifies issues reserved for later resolution.

Mr. Falkenberg explains the provision for annual updates, using wind
resources as an example. He notes that the fixed costs of a wind resource decrease
dramatically after the first year, compared to conventional resources. If the fixed costs
included in the RAC schedules are not updated annually, the Utilities will substantially
over-collect their costs for such resources.

Regarding deferred accounting, Mr. Falkenberg notes that the Joint Parties
agreed that the deferrals will be exempt from an earnings test under ORS 757.259(5).
He states that ICNU does not agree that the deferrals necessarily are exempt from any
other provision of ORS 757.259.

Regarding the interest rate to be applied to deferrals, Mr. Falkenberg
testified that the interest rate approved by the Commission in UM 11473 for deferrals in
the amortization phase should be used for the entire deferral period. In a decision in that
docket, Order No. 06-507, the Commission concluded that an interest rate other than a
utility’s authorized rate of return should be applied to deferrals during amortization, due
to the reduced risk of disallowance.

Mr. Falkenberg testified that an interest rate lower than a utility’s
authorized rate of return should apply to all stages of deferrals under the stipulation
for two reasons. First, deferrals are expressly exempt from an earnings test under
ORS 757.259(5). Thus, regardless if the Utilities are exceeding their authorized earnings,
they still are allowed recovery of deferred amounts. Second, because the acquisition of
eligible resources is mandated by SB 838, parties are likely to face a heightened standard
for showing that the Utilities have been imprudent. Taking these two factors together,
Mr. Falkenberg states that the Utilities face significantly less risk of disallowance than
they would otherwise with a typical deferred account.

Mr. Falkenberg describes the stipulation provision that allows the
Commission to condition its approval of RAC charges upon a Utility making a filing
under ORS 757.210 within six months of the proposed change. He notes that any such
conditional approval must be based on a finding that the costs have been recovered
through the RAC schedule for a reasonable period of years, or for “good cause.” He
states his opinion regarding the meanings of “reasonable period” and “good cause.”

3 Investigation Related to Deferred Accounting
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Regarding “reasonable period”, Mr. Falkenberg states that it would not be
reasonable for a Utility to collect the charges for an eligible renewable resource for more
than three years. He states that, with the RAC, there is no incentive for cost control.
He characterizes the RAC as causing an inequitable shifting of costs in favor of the
utility.

As for “good cause,” Mr. Falkenberg indicates that the Commission
would have substantial discretion to interpret that term. As one example, he posits the
case where evidence is presented that a Utility’s rates may result in earnings that are
excessive. The Commission could then condition approval of the RAC schedule changes
on the Utility filing a general rate case within six months.

VI. DISCUSSION

In Section 13(3) of the Act the legislature directed this Commission to
establish an automatic adjustment clause, as defined in ORS 757.2104 or another method
to allow for timely recovery of costs prudently incurred by an electric utility to construct
or otherwise acquire facilities that generate electricity from renewable resources and for
associated transmission. The Act further provides for the Commission to convene a
proceeding to establish the terms of such an automatic adjustment clause or other
method for timely recovery of costs, with parties to such a proceeding assured that their
procedural rights to full and effective participation would be respected. The Act requires
that the Commission “issue a written order with findings on the evidentiary record
developed in the proceeding.” Pursuant to Section 13(a), such an order must establish the
automatic adjustment clause or other method for timely recovery of costs no later than
January 1, 2008.

To that end, the Commission opened the instant docket. As intended by
the Act, parties were afforded full procedural rights. Their full and effective participation
is reflected in the stipulation provisions that report the measures taken to reach the
settlement before us.

The proffered settlement presents the terms of an automatic adjustment
clause that allows for the timely recovery of costs by an electric utility, as required by the
Act. To support their settlement, the Joint Parties have submitted testimony that explains
the provisions of the stipulation in terms that establish conclusively that the conditions of
the Act have been met. We note that the parties to the settlement encompass the broad
range of utility and ratepayer interests that appear before the Commission.

4 ORS 757.210(b) “As used in this subsection, ‘automatic adjustment clause’ means a provision of a rate
schedule that provides for rate increases or decreases or both, without prior hearing, reflecting increases or
decreases or both in costs incurred, taxes paid to units of government, or revenues earned by a utility and
that is subject to review by the commission at least once every two years.”
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We approve the stipulation with one change. Paragraph 6(i) provides for
conditional approval of RAC filings made “on or after April 2009.” To avoid
uncertainty, we amend the stipulation to refer to “on or after April 1, 2009.”

FINDINGS OF FACT

1. The Act requires that utilities meet specified percentages of their
Oregon load with electricity generated by eligible renewable resources by specified dates.

2. The Act provides that all prudently incurred costs associated with
compliance with a renewable portfolio standard are recoverable in the rates of an electric
utility.

3. The Act directs the Commission to establish an automatic adjustment
clause or another method for timely recovery of costs as required by Section 13(3) of this
Act no later than January 1, 2008.

4. The Act provides for the Commission to convene a proceeding to
establish the terms of such an automatic adjustment clause or other method for timely
recovery of costs, with parties to such a proceeding assured that their procedural rights to
full and effective participation would be respected.

5. The Act requires that the Commission “issue a written order with
findings on the evidentiary record developed in the proceeding.”

6. The Act provides that such an order must establish the automatic
adjustment clause or other method for timely recovery of costs no later than January 1,
2008.

7. The Commission convened this proceeding to comply with the Act.

8. Joint Parties reached a stipulation that offers a comprehensive
settlement of this case.

9. In their stipulation, Joint Parties describe the process that led up to their
settlement.

10. Parties to this proceeding were afforded their full procedural rights
necessary for effective participation.

11. Joint Parties submitted testimony that further explains the stipulation
and describes the process.
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12. ICNU also submitted its own testimony in support of the stipulation.

13. The RAC schedules incorporated into the stipulation, combined with
the other provisions of the stipulation, satisfy the requirements of the Act.

14. Paragraph 6(i) of the stipulation should be modified to refer to
“April 1, 2009.”

CONCLUSIONS OF LAW

1. The process followed in this case met the requirements of the Act.

2. The stipulation proposed by the Joint Parties meets the requirements of
the Act.

3. The stipulation should be adopted, as modified.

ORDER

IT IS ORDERED that:

1. Portland General Electric Company’s Advice No. 07-21 is
permanently suspended.

2. PacifiCorp, dba Pacific Power (Pacific Power)’s Advice No. 07-016 is
permanently suspended.

3. The stipulation, attached as Appendix A, is approved, with the
modification that paragraph 6(i) refer to “April 1, 2009.”

4. Portland General Electric Company shall file its Schedule 122 to be
effective not later than January 1, 2008.


















































