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ENTERED 04/19/06

BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

ARB 671

In the Matter of QWEST CORPORATION’S
Petition for Arbitration of Interconnection
Rates, Terms, Conditions, and Related
Arrangements with UNIVERSAL TELE-
COMMUNICATIONS, INC.

)
)
)
)
)

ORDER

DISPOSITION: ARBITRATOR’S DECISION ADOPTED AS
MODIFIED

Procedural History

On July 14, 2005, Qwest Corporation (Qwest) filed a petition with the
Public Utility Commission of Oregon (Commission) requesting arbitration of an
interconnection agreement (ICA) with Universal Telecommunications, Inc. (Universal),
pursuant to the Telecommunications Act of 1996 (the Act). Qwest noted that their
previous interconnection agreement has expired and is in “evergreen” status, and Qwest
asserted that it sought negotiations with Universal who had not responded substantively
to Qwest’s request. A proposed interconnection agreement was affixed to the petition as
Exhibit A.

Universal responded to the petition on August 8, 2005. Prehearing
conferences were held on August 22 and September 16, 2005. A procedural schedule
was adopted, Universal’s counsel was admitted pro hac vice and a hearing was
scheduled for November 15, 2005. Opening and Initial Briefs and Statements of Facts
and associated testimony and exhibits were submitted on October 21, 2005, and Reply
Briefs were submitted on November 4, 2005. A Motion to Compel was filed by
Universal on November 9, 2005.

On November 14, 2005, the Administrative Law Judge (ALJ) granted a
joint motion by the parties to waive the hearing, accept certain testimony and evidentiary
material into the record and adopt a schedule for the submission of final briefs on
contested issues that would address arguments raised by the opposing parties in their
earlier briefs. Final Briefs were filed on November 18, 2005. The Motion to Compel
filed by Universal on November 9, 2005, was denied by Ruling of December 23, 2005.
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The Arbitrator’s Decision was issued on February 2, 2006, and an
Errata thereto was issued on February 6, 2006.1 On February 13, 2006, Universal filed
Comments on the Arbitrator’s Decision (Comments) and Qwest filed a Request for
Clarification of Arbitrator’s Decision and Motion for Issuance of a Standard Protective
Order. Protective Order No. 06-079 was issued February 22, 2006. On February 24,
2006, Qwest withdrew its Request for Clarification. Thus, the Commission addresses
only the Comments of Universal.

Statutory Authority

The standards for arbitration are set forth in 47 U.S.C. §252(c):

In resolving by arbitration under subsection (b) any open
issues and imposing conditions upon the parties to the
agreement, a State commission shall—
(1) ensure that such resolution and conditions meet the

requirements of section 251, including the regulations
prescribed by the [Federal Communications]
Commission pursuant to section 251;

(2) establish any rates for interconnection, services, or
network elements according to subsection (d); and

(3) provide a schedule for implementation of the terms
and conditions by the parties to the agreement.

Section 252(e)(1) of the Act requires that any interconnection agreement
adopted by negotiation or arbitration shall be submitted for approval to the state
commission. Section 252(e)(2)(B) provides that the state commission may reject an
agreement (or any portion thereof) adopted by arbitration only "if it finds that the
agreement does not meet the requirements of section 251, or the standards set forth
in subsection (d) of this section." Section 252(e)(3) further provides:

Notwithstanding paragraph (2), but subject to section 252,
nothing in this section shall prohibit a State commission
from establishing or enforcing other requirements of State
law in its review of an agreement, including requiring
compliance with intrastate telecommunications service
quality standards or requirements.

Universal’s Comments. Universal generally takes exception to the
Arbitrator’s decisions with respect to each and every issue presented, claiming that the
Arbitrator repeatedly committed legal error by either misconstruing or misapplying

1 The Arbitrator’s Decision also contained a typographical error not picked up in the Errata (attached
as Exhibit B). On page 6, the Arbitrator asserts that the ISP Remand Order stated that payments for
terminating information access traffic “was to be capped at a $0.007 MOU rate.” The correct rate is
“0.0007 MOU.”
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controlling federal law to matters subject to the instant case and committed further legal
error by attempting to rule on areas outside the scope of this proceeding.

Legal Standard. As the comments correctly note, the Commission must
resolve disputed issues in a manner consistent with the requirements of section 251 of the
Act and FCC regulations, including 47 U.S.C. §252(c)(1). Universal goes on to argue
that the Commission is legally bound to follow the decision rendered by a Connecticut
federal district court decision in Southern New England Telephone Company v. MCI
WorldCom Communications, Inc. (SNET). 2 Universal maintains:

[T]his Commission must defer to the federal courts as to
the interpretation and construction of federal law. The
federal courts are the arbiters of the meaning of federal law,
and the Commission must therefore conform its arbitration
decision to federal court decisions construing federal law. 3

The primary case relied upon by Universal to support its contention is the
Ninth Circuit decision in Graham v. Atchison.4 The Graham case arose out of events that
took place in California and was tried in a federal district court in that state. The question
addressed by the Ninth Circuit was whether the federal district court should have applied
California or federal common law to the issue of rescission of agreements of compromise
and release.

The Graham decision is not relevant to the situation presented in this
arbitration. To begin with, the Arbitrator did not choose to apply state law rather
than federal law, but rather based his analysis upon an interpretation of FCC orders,
specifically the ISP Remand Order. Thus, a significant part of the legal analysis
addressed by the Arbitrator concerns two different interpretations of federal law; i.e.,
an interpretation of the ISP Remand Order adopted by the Connecticut federal district
court in SNET,5 and an interpretation of the same order adopted by the Oregon federal
district court in Qwest v. Universal.6 Universal confuses the Arbitrator’s analysis and
mistakenly contends that he was somehow bound to follow the holding in SNET. As

2 Southern New England Telephone Company v. MCI WorldCom Communications, Inc., 353 F. Supp 2d
287 (D. Conn. 2005).
3 Comments, pp. 3-4.
4 Graham v. Atchison, T & S.F.R. Co., 176 F.2d 819, 824 (9th Cir.) (Graham).
5 We note that at least one other federal district court has reached the same decision as in SNET, albeit
without significant analysis. See, AT&T Communications of Illinois v. Illinois Bell Telephone Co., 2005
WL 820412, No. 04 C 1768 (ND. Ill., Mar. 25, 2005). As stated elsewhere, the Commission is not
persuaded by these decisions. See Pac-West Telecomm Inc., Docket IC 9, Order No. 05-1219 at 8,
Footnote 24, entered November 18, 2005; Qwest v. Level 3 Communications, Docket IC 12, Order
No. 06-037 at 4, entered January 30, 2006.
6 Qwest Corporation v. Universal Telecom, Inc., et al., Civil No. 04-6047-AA (D. OR), Sept. 22, 2005.
While acknowledging that the Commission is bound by the holding in the Qwest v. Universal[5] case, the
Arbitrator discussed the SNET case at length and rejected the reasoning underlying that decision.
Arbitrator’s Decision, pp. 13-15. As noted above, the Commission reached a similar conclusion in other
cases.



ORDER NO. 06-190

4

emphasized below, however, the decision in Qwest v. Universal unequivocally states
that VNXX traffic is not compensable under the terms of the FCC’s ISP Remand Order.7

Contrary to Universal’s claim, there was no obligation for the Arbitrator to adhere to the
interpretation of federal law adopted in SNET. 8 The Commission finds that the
arguments advanced by Universal regarding the proper legal standard are unpersuasive.

Furthermore, with no small irony we note that, if we were to indeed
adopt Universal’s legal reasoning, we would be compelled to rule against Universal
with respect to each and every substantive legal argument it has advanced. On April 11,
2006, the First Circuit Court of Appeals, the highest federal court to address the issues
presented in this case, issued its decision in Global Naps, Inc. v. Verizon New England,
Inc., et al, slip opinion No. 05-2657. Not only is the Court’s opinion completely
consistent with the Arbitrator’s Decision regarding the proper interpretation of the ISP
Remand Order and VNXX traffic, but the Court concludes in the second to last paragraph
of Section IV of its opinion: “We simply disagree with the SNET court’s analysis.”

Interpretation and Application of the FCC’s ISP Remand Order and
Related FCC Regulations. Universal asserts that the Arbitrator misread and misapplied
the ISP Remand Order by not following the explanation in its Brief of November 18,
2005, regarding the Act’s Section 251(b)(5) requirement that all carriers enter into
reciprocal compensation arrangements for the transport and termination of
telecommunications traffic. Universal then explains, at some length, the historical
developments in law and regulation regarding its subsequent application to calls
delivered to ISPs.9

The Application of the FCC’s Rules to Each of the Contested Issues.

Issue 1 was framed by the parties as follows:

Should the Relative Use Factor (RUF) be applied to include
ISP-Bound Traffic and Virtual NXX (VNXX) Traffic and
Should the RUF Apply to Non-Recurring Charges?
(Sections 7.1.1, 7.1.2, 7.3.1, 7.3.1.1.1, 7.3.1.1.3, 7.3.1.1.3.1,
7.3.2.1, 7.3.2.2 and 7.3.2.2.1)

Issue 2 was framed by the parties as follows:

Should the Interim Compensation Regime Ordered by the
FCC in the ISP Remand Order Be Applied Only to ISP

7 Qwest v. Universal at 2; See also, Order No. 06-037 at 4.
8 Universal also relies on Jacobs v. Mallard Creek Presbyterian Church, Inc. (Jacobs). That case stands
for the principle that state law does not trump federal law in that state or any other state. It does not stand
for the notion Universal proposes; i.e., that there cannot be conflicting interpretations of federal law in
different circuits. Indeed, a primary reason for the U.S. Supreme Court to grant a writ of certiorari is to
resolve conflicting interpretations of federal law in different circuits.
9 Comments, pp. 4-6.
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Traffic that Originates and Terminates at ISP Modems
Located in the Same Local Calling Area? (Section
7.3.4.4.1 and 7.3.4.5)

Issue 1 refers to the applicability of the RUF to three distinct areas:
(a) ISP-bound traffic originating in the local calling area, (b) VNXX traffic of any type
and (c) non-recurring charges. Issue 2 asks whether the Interim Compensation Regime
should apply to ISP-bound traffic only where such traffic originates and terminates in the
same Local Calling Area or whether it should apply to VNXX traffic, as well.

Issue 1(b) and Issue 2 in this proceeding pivot on the presumed legality
of VNXX arrangements regardless of the type of traffic involved. Universal faults the
Arbitrator for determining that Universal’s operations are “in violation of its Certificate
of Public Convenience and Necessity, despite the fact that Universal’s operations are not
a contested issue in this matter and the Commission has specifically ruled that it does not
have jurisdiction over VNXX ISP-bound telecommunications traffic.”10

Universal acknowledges that it uses VNXX arrangements to provide dial-
up access to the Internet to its ISPs’ customers while in its current “evergreen” contract
status. It also acknowledges that its VNXX arrangements require Qwest to transport
traffic outside the local calling area without compensation. Nevertheless, Universal
asserts that it was improper for the Arbitrator to conclude that VNXX arrangements
are a violation of Conditions 7 and 8 of its operating Certificate.11

Recognizing that VNXX arrangements may adversely affect the reciprocal
compensation and transport obligations of interconnected LECs, the FCC has sought
comment on whether there are any circumstances under which VNXX should be allowed
and, if so, how the compensation scheme and transport obligations should be effected. 12

The FCC noted that it has already delegated some of its authority to state public utility
commissions to deal with the problem: state commissions may order the NANPA to
reclaim NXX codes that are not used in accordance with the Central Office Code
Assignment Guidelines. The FCC clearly saw that arrangements that require a carrier
to provide transport without compensation are improper and an abuse of numbering
resources. That is why the FCC gave states, such as Oregon, the tools to deal with the
issue, if we found, as a matter of state policy, that such use should be forbidden.

10 Id., p. 10.
11 Qwest concurs that VNXX traffic has been exchanged in the past without its consent.
12 In the Matter of Developing a Unified Intercarrier Compensation Regime, Notice of Proposed
Rulemaking, CC Docket 01-92, FCC 01-132, ¶115, citing Investigation into the Use of Central Office
Codes (NXXs) by New England Fiber Communications, LLC, d/b/a Brooks Fiber, Docket No. 98-758,
Order Requiring Reclamation of NXX Codes and Special Rates by ILECs, Order No. 4, at 4 (Maine PUC
June 30, 2000).
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Pursuant to OAR 860-014-0050(c) and (d), the Arbitrator took official
notice of Universal’s certificate to operate as a competitive provider of telecommunications
services in Oregon.13 Universal applied for its certificate pursuant to OAR 860-032-0005,
which provides, in pertinent part, “(2) Any person intending to provide intrastate
telecommunications service in Oregon…shall file an application, on a form prescribed by
the Commission.” Universal thus affirmatively represented that it intended to provide
intrastate telecommunications services, thereby allowing it to obtain the telephone numbers
necessary to provide its proposed services. Such a state-issued certificate is an absolute
precondition to obtaining number assignments from the North American Numbering Plan
Administrator (NANPA).14

Among the conditions in Universal’s competitive provider certificate are
the following:

7. For purposes of distinguishing between local and
toll calling, applicant shall adhere to local exchange
boundaries and Extended Area Service (EAS)
routes established by the Commission. Further,
applicant shall not establish an EAS route from a
given local exchange beyond the EAS area for that
exchange.

8. When applicant is assigned one or more NXX codes,
applicant shall limit each of its NXX codes to a single
local exchange and shall establish a toll rate center in
each exchange that is proximate to the toll rate center
established by the telecommunications utility serving
the exchange.15

In Order No. 04-504 entered in Docket UM 1058, this Commission
found that the provision of VNXX arrangements would violate Conditions 7 and 8 of
the certificate of authority granted to competitive providers. In that order, we indicated
that we would address this issue in complaint or arbitration proceedings because a
general rulemaking on the subject has been precluded by the Ninth Circuit:

A plain reading of these conditions leads to the conclusion
that any carrier engaging in the [assignment of one rate
center’s NXX codes to a different rate center] would
clearly be in violation of its certificate. Therefore,

13 In the Matter of the Application of Universal Telecommunications, Inc., for a Certificate of Authority to
Provide Telecommunications Service in Oregon and Classification as a Competitive Provider. Docket
CP 578, Order No. 99-252, entered April 9, 1999.
14 FCC Rule 47 C.F.R. §52.15(2) provides as follows: “Initial numbering resources. Applications for
initial numbering resources shall include evidence that: (i) The applicant is authorized to provide service in
the area for which the numbering resources are being requested; and”
15 Order No. 99-252, supra, pp. 6-7.
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rather than requesting a declaratory ruling or a generic
investigation, the most appropriate means for dealing with
allegations relating to such activity would be in the context
of a complaint or a request for arbitration.16

Notwithstanding Universal’s claims, the Arbitrator was correct to address
the conditions set forth in Universal’s certificate. In applying for a competitive provider
certificate, Universal represented that it would provide intrastate telecommunications
services. It obtained its Certificate and obtained telephone numbers from NANPA
because the Commission relied upon on that representation. Universal cannot now
claim that the conditions set forth in its certificate are no longer applicable because it
is not providing the services requested in its Certificate. Put another way, Universal
cannot assert that it may use its telephone numbers for any purpose notwithstanding the
conditions in its certificate.

The Arbitrator was also correct to conclude that VNXX arrangements
are prohibited in Oregon. Given that VNXX arrangements violate state laws and
regulations that have not been preempted by the federal government, Universal’s
arguments regarding the type of traffic carried pursuant to those illegal arrangements
are moot. This Commission cannot approve an interconnection agreement that allows
parties to participate in an illegal arrangement, regardless of their mutual enthusiasm for
doing so. We therefore need not address Universal’s arguments regarding the appropriate
compensation to be paid for termination or transport of traffic generated by prohibited
arrangements.

Having concluded that the parties may not enter into an agreement that
provides for VNXX arrangements, we need only address issues 1(a) and (c), the
application of the RUF factor to local ISP-bound traffic and non-recurring charges.

Issue 1(a). Application of the RUF Factor to Local ISP-Bound
Traffic in Calculating Allocation of Traffic for Direct Trunked Transport and LIS
Entrance Facilities. 7.3.2.1 describes Direct Trunked Transport (DTT) and the means
for measuring distance and calculating fixed and per-mile charges. Rates for recurring
and non-recurring charges are set forth in Exhibit A. Sections 7.3.2.2 and 7.3.2.2.1 set
forth the formula for sharing costs of LIS entrance facilities and two-way DTT Facilities.
DTT is calculated in a similar manner as LIS entrance facilities, excluding ISP-bound and
VNXX traffic from the RUF calculation.

The Arbitrator’s Ruling on this subject was as follows:

In this arbitration proceeding, Universal…does take issue
with the exclusion of ISP-bound traffic from the calculation
of the RUF applied to LIS entrance and DTT facilities. In
IC 9, the Oregon Commission held on two occasions that

16 Order Closing Investigation, Docket No. UM 1058, Order No. 94-504, entered September 7, 2004, p. 5.
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the ISP Remand Order, as construed by the Oregon District
Court in the Universal case, does not apply to transport
obligations.17 Thus, the Commission retains jurisdiction
over the compensation regime for local direct trunked
transport of ISP-bound traffic.18

Although the Arbitrator correctly ruled that ISP-bound traffic should be
excluded from the calculation of traffic transport subject to the RUF, this portion of the
Decision is flawed in several respects, which we now address upon our review.

First, we find it necessary to clarify our intent with respect to the last
sentence of the above-quoted section of the Arbitrator’s Decision. We begin by noting
that in the ISP Remand Order at paragraph 82, the FCC specifically preempted states
from regulating termination of ISP-bound traffic, but as we previously found on two
occasions, transport obligations—and therefore the application of the RUF associated
with transport—are not encompassed by the ISP Remand Order. The Arbitrator
correctly cited our findings in the two IC 9 decisions in that respect. We also note,
as did the Arbitrator, that the FCC adopted an interim compensation scheme solely for
termination of ISP-bound traffic in the Core Communications Order.19 Thus, the FCC
has (a) preempted state regulation of transport for ISP-bound traffic and (b) established
an interim compensation plan solely for the termination of ISP-bound traffic. Thus, state
jurisdiction is retained for only whatever traffic remains—local transport of non-ISP
bound traffic, and it was to that traffic alone that the Arbitrator correctly found the RUF
applies.

The Arbitrator correctly quoted FCC Rule Subsection 51.711(c) that
provides that:

Nothing in this section precludes a state commission from
presuming that the amount of telecommunications traffic
from one network to the other is roughly balanced with
the amount of telecommunications traffic flowing in the
opposite direction and is expected to remain so, unless
a party rebuts such a presumption.

However, the Arbitrator then made two errors. The first error occurred when,
because the subject of this Arbitration is a new contract, the Arbitrator disregarded traffic
flow histories under the prior contract operating in “evergreen” mode, in contravention of
the new agreement’s provisions. Section 7.3.2.2.1 reads in pertinent part as follows:

17 Order No. 05-1219, entered November 18, 2005, p. 7, citing Order No. 05-874, entered July 26, 2005.
18 Decision, pp. 6-7.
19 Petition of Core Communications, Inc., for Forbearance Under 47 U.S.C. § 160(c) from Application of
the ISP Remand Order, FCC 04-241, WC Docket No. 03-171 (rel. October 18, 2004), ¶¶19, 20, 21 and 24.
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The provider of the LIS two-way DTT facility will
initially share the cost of the LIS two-way DTT facility
by assuming an initial relative use factor of fifty percent
(50%) for a minimum of one (1) quarter if the Parties
have not exchanged LIS traffic previously.... If either
Party demonstrates with traffic data that actual minutes
of use during the previous quarter justifies a new relative
use factor, that Party will send a notice to the other Party.
The new factor will be calculated based upon Exhibit H.
Once the Parties finalize a new factor, bill reductions and
payments will apply going forward from the date the
original notice was sent. (Emphasis added.)

Second, the Arbitrator made the following assumptions based on the
evidence:

All of Universal’s customers are ISPs and all of the
numbers that Universal has placed into service are used
for the provision of Internet services. Calls delivered to
those numbers carry ISP-bound traffic exclusively. Thus,
the amount of telecommunications traffic flowing from
each network to the other is presumptively in exact balance
at zero.20

Having made those assumptions, the Arbitrator concluded “[t]herefore,
the RUF for LIS entrance and DTT facilities is 50-50.”21 In fact, the record in this
proceeding does not contain direct evidence that, after disregarding all ISP-bound traffic,
there is no transported traffic in either direction whatsoever, and it was improper for the
Arbitrator to reach that conclusion. The Qwest language, as modified by the Arbitrator,
is adopted, but the portion of the Decision on page 7, set forth immediately above, is not
adopted by the Commission.

Issue 1(c). Application of the RUF Factor to Non-Recurring Charges.

The Arbitrator wrote as follows:

The Commission directly discussed the issue of applying
the RUF to non-recurring charges in Dockets IC 8 and IC 9,
Order No. 05-874: ‘Indeed, applying the RUF to NRCs
results in a bizarre scenario whereby NRCs are continually
reapportioned without ever being finalized. There is nothing
in the ICAs that suggests that the parties contemplated such

20 Id., p. 7.
21 Id.



ORDER NO. 06-190

10

an illogical result.’22 The Commission went on to discuss the
Universal decision that allowed Qwest to assess NRCs on
Universal for the installation of interconnection facilities.
‘While the decision was predicated on Universal Telecom’s
failure to present evidence on the issue, it is extremely
unlikely that the Court would have permitted Qwest to collect
NRCs if the outcome was contrary to §51.709(b).’ (Id.) The
Commission is again presented with this issue and, for the
above reasons just recently enunciated by the Commission, I
reject the proposal to allocate the RUF to NRCs. The Qwest
language is adopted.

We affirm our earlier conclusions and reject the argument that the RUF should be
applied to non-recurring charges. The Arbitrator’s Decision on this issue is adopted.

CONCLUSION

The Commission has reviewed the Arbitrator's Decision and the exceptions
filed by Universal. The Arbitrator's Decision complies with the requirements of the
Act, applicable FCC regulations and relevant state law and regulations and, with the
clarifications and modifications set forth herein, should be approved.

22 We provide the full citation here, as the IC8/IC9 Order was cited in prior sections of the Arbitrator’s
Decision, but not in this Order: In the Matter of Wantel Communications, dba ComspanUSA v. Qwest
Corporation, IC 8, and In the Matter of Pac-West Telecomm, Inc. v. Qwest Corporation, IC 9, Order
No. 05-874, entered July 26, 2005, pp. 22-24. See also id at pp. 18-19 for discussion of non-recurring
charge methodology.








































