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g I. INTRODUCTION

10 Pursuant to Chief Administrative Law Judge ("ALJ") Michael Grant's Prehearing

11 Conference Memorandum dated April 9, 2013, Avista Corporation, Cascade Natural Gas

~ 2 Corporation, Northwest Natural Gas Company ("NW Natural"), PacifiCorp d/b/a Pacific Power,

13 and Portland General Electric Company (collectively, "Joint Utilities") file this Reply Brief on

14 the Public Utility Commission of Oregon's (Commission") proposal to bifurcate the docket.

15 In its Opening Brief, the Joint Utilities opposed bifurcation, explaining that it will not

16 promote administrative efficiency and will deprive the utilities of due process by prohibiting

17 them from presenting their position in a straightforward and coherent fashion. Staff agrees

~ g with the Joint Utilities in opposing bifurcation. In particular, Staff points out that the utilities will

~ g be requesting prospective treatment of prepaid pension assets, which "include the effects of

20 past contributions in excess of cumulative FAS 87 expense on current and prospective FASB

21 expense." As a result, Staff concludes that it would be more efficient for the Commission to

22 consider all proposals for pension recovery in one phase.

23 The Citizens' Utility Board ("CUB"), the Industrial Customers of Northwest Utilities

24 ("ICNU"), and the Northwest Industrial Gas Users ("NWIGU") (collectively, "Intervenors") all

25 support bifurcation, arguing that it is the most efficient approach. The Intervenors' arguments,

2g however, are based on three flawed assumptions:
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1 First, Intervenors incorrectly assume that addressing the utility's proposal to include in

2 future rates the costs to finance existing prepaid pension assets requires an in-depth factual

3 analysis of each utility's historical circumstances. The Intervenors are wrong. There is no

4 reason why the Commission needs to address these utility-specific questions in this generic

5 policy docket.

g Second, the Intervenors' arguments are based on their claim that the Joint Utilities'

7 proposal actually constitutes retroactive ratemaking. This argument, which would have the

g Commission prejudge one of the central issues in this case, is clearly inappropriate and

g should be rejected.

10 Third, the Intervenors assume that the Joint Utilities' proposal can be presented and

11 addressed without reference to the prepaid asset. This position is completely without merit,

~2 given that the rate-basing of the prepaid asset is the central component of the Joint Utilities'

13 proposal.

14 For all of these reasons, the Commission should decline to bifurcate this proceeding.

15 II. DISCUSSION

16 A. Addressing the Joint Utilities' Proposal does not Require an In-Depth Review of

17 the Utilities' Past Pension Costs and Contributions

18 The Intervenors argue that bifurcation is called for because the Joint Utilities' proposal to

19 add the prepaid asset to rate base will require an "extensive and time-consuming analysis of

20 each of the utilities' past pension policies and rate treatment."1 For example, the Intervenors

21 claim that the Commission may need to analyze what amounts have historically been included

22 in rates, whether shareholders have fully funded the pension amounts, and the reason for and

23 size of the utilities' contributions.2 Simi►arly, ICNU argues that resolving the Joint Utilities'

24

25 ' 
ICNU Brief at 5.

2 ICNU Brief at 5; NWIGU Brief at 3.
26
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1 proposal will require the Commission to evaluate the prudence of the utilities' past pension-

2 related decisions.3 It appears that Intervenors seek to persuade the Commission that such

3 issues are too unwieldy for a generic docket and are best left to some future second phase, or

4 alternatively, as CUB proposes, individual rate-making dockets of the individual utilities.4

5 There is, however, no basis for this line of argument.

g Determining whether it is appropriate as a policy matter to include financing costs on

7 prepaid pension assets in future rates does not require such detailed analyses. On this point,

g it is worth noting that in NW Natural's most recent general rate case, the Commission had

g before it the very detailed factual information referenced by the Intervenors. However, rather

10 than addressing the specifics of NW Natural's circumstances, the Commission chose to open

11 a generic docket to review the treatment of pension expense on a general, non-utility-specific

12 basis.s In so doing, the Commission specifically stated that it may conclude in the general

13 policy proceeding that including prepaid pension assets in rate base is an appropriate policy to

14 apply to all utilities on a prospective basis. 6 Thus, arguments about the details of individual

15 utility pension financing and the prudence of individual contributions are simply not relevant.

16 In considering the Joint Utilities' proposal, the Commission will need to decide whether

17 prepaid pension assets should be included in rate base and, if yes, whether there is merit to

18 the Intervenors' arguments that including assets resulting from contributions made in the past

19 would constitute retroactive ratemaking. While requiring thoughtful consideration of legal and

20

2~ 3 ICNU Brief at 5.

4 CUB Brief at 5-6.
22 5 Order No. 12-408 at 4.

23 6 NWIGU incorrectly claims that the Commission already determined that NW Natural's prepaid pension

assets existing at the time of the rate case should not be included in rate base. NWIGU's brief at 3.

24 More precisely, the Commission declined to add NW Natural's prepaid pension asset to rate base in

UG 221. However, the Commission specifically left open the possibility that it might determine in this

25 generic investigation that including prepaid pension assets in rate base is an appropriate policy. Order

No. 12-437 at 23.
26

Page 3 - JOINT UTILITIES' OPENING BRIEF: UM 1633



~ policy issues, answering these questions does not require an in-depth analysis of the utilities'

2 specific contributions and circumstances. If the Commission determines that as a policy

3 matter it is appropriate to include the existing prepaid pension assets in rate base, the

4 evaluation of individual utilities' actions and decisions with respect to pension costs will be

5 conducted in utility-specific ratemaking proceedings.

6 B. The Proposed Bifurcation Will Inappropriately and Incorrectly Prejudge the Joint

7 Utilities' Proposal as Requesting the Recovery of Past Costs.

8 The Intervenors also suggest that bifurcation is appropriate based on their

9 characterization of the Joint Utilities' Proposal as retroactive ratemaking,' or more generally,

10 an attempt to recover "past pension costs."$ In particular CUB cites several cases in arguing

11 that the weight of legal and regulatory authority indicates that it is inappropriate to add the

12 prepaid pension to rate base.9 In making these arguments, the Intervenors seem to suggest

13 that the Commission should address their own "meritorious" approaches to pension recovery

14 first in a phase one of the docket, while scuttling the Joint Utilities' "objectionable" approach to

15 a phase two, where it can be dealt with summarily. This position wrongly asks the

16 Commission to prejudge the Joint Utilities' proposal as illegal or otherwise inappropriate—a

17 position that is incorrect on the facts, and more importantly for the purposes of this procedural

18 dispute, premature.

19 Despite the arguments advanced by the Intervenors, there is significant support for the

20 Joint Utilities' position that: (a) their prepaid pension assets can and should be added to rate

21 base; and (b) that the addition of their prepaid pension assets to rate base does not constitute

22 retroactive ratemaking or otherwise constitute an attempt to recover past costs. The Joint

23

24 'See CUB Brief, footnotes 18 through 22.

25 $ ICNU Brief at 3-4. See also CUB's Brief at 5

g CUB Brief at 5.
26
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1 Utilities will not argue the merits of the case here, but it is worth noting that CUB is misreading

2 and mischaracterizing the applicable precedent. In fact, many courts and commissions have

3 supported the addition of the prepaid asset to rate base in addition to FAS 87 recovery, and

4 the Joint Utilities have found only a few cases on point to the contrary.

5 Regardless, CUB's and the other intervenors' arguments relate to the merits of the Joint

g Utilities' proposal and should not be decided at this early stage of the docket. The bottom line

7 is quite simple: the Joint Utilities' proposal for prospective pension recovery is the very

g proposal that the Intervenors claim must be reserved for a second phase on the argument that

g it relates to past costs. Therefore, a decision to bifurcate the docket would constitute an

10 implicit adoption of that reasoning and an inappropriate prejudgment of the merits.

11 C. The Joint Utilities Will be Harmed by a Decision to Bifurcate.

12 In their Opening Brief, the Joint Utilities explained that that they could suffer real harm if

13 the Commission bifurcates the docket as proposed. First, the Joint Utilities explained that

14 they would be unfairly harmed if a decision in the first phase were to preclude the proposal

15 they were required to wait until the second phase to present.10 Second, they pointed out that

16 if they are required to change recovery methodologies in the first phase—before a decision is

17 made on how to address their prepaid assets—they could be forced to write-off those

~g investments before a final decision is made." None of the Intervenors adequately address

19 these points.

2p Regarding the injustice of requiring the Joint Utilities to present their recovery proposal in

21 a second phase, the different intervenors make two conflicting claims. ICNU simply argues

22

23 10 Joint Utilities' Brief at 5. In addition, it is worth noting here that Staff's Summary Report of its

"Pension Treatment in Ratemaking Survey" shows that 24 public utility commissions report that utility

24 prepaid pension assets are included in rate base.

25
"Joint Utilities' Brief at 6.

26
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1 that the Joint Utilities can address "their proposals to recover past pension costs in a second

2 Phase II of this proceeding,"12 ignoring the harm that would be created by prohibiting the Joint

3 Utilities from presenting their proposal for prospective recovery at the outset. On the other

4 hand, NWIGU argues that the Joint Utilities' due process rights will not be violated, because

5 the Joint Utilities will not be prevented from making any arguments in either phase of the

g proceeding.13 These inconsistent positions prove the truth expressed in the Joint Utilities'

7 Opening Brief: Bifurcation will either have no impact on the case (because the Joint Utilities

g will present their proposal in the first phase, and the parties who wish to raise the "past cost"

g arguments will need to do so at that point, obviating the need for a second phase) or will

10 deprive the Joint Utilities of their ability to present their entire proposal and respond to

11 arguments against their proposal (because the proposal is deemed to relate to "past costs"

12 and cannot be raised until phase two).14

13 CUB is the only party that addressed the Joint Utilities' concern that if the Commission

14 adopts a policy change with respect to pension contributions and does not address the

15 currently existing prepaid pension assets, the utilities could be forced to write off regulatory

16 assets associated with the prepaid pension assets. CUB claims that write-offs do not

17 automatically harm a utility's credit and that if bifurcation requires awrite-off, the utilities

18 should have been explaining that potential result to the financial community and minimizing

19 the impact.15 The Joint Utilities disagree with CUB's points, but more importantly, CUB does

2p not explain why it is reasonable to potentially subject the Joint Utilities to write-offs when there

2~ is no benefit to be gained from bifurcation.

22

23 1z ~CNU Brief at 6.

24 13 NWIGU Brief at 4.

25 14 Joint Utilities' Brief at 6.

15 CUB's Brief at 7.
26
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III. CONCLUSION

For all of the above reasons, the Commission should decline to bifurcate the issues

presented in this docket.

DATED: June 21, 2013. 
Respectfully submitted,

MCDOWELL RACKNER & GIBBON PC

C L

Lisa F. Rackner
Of Attorneys for NW Natural

AVISTA CORPORATION
David Meyer
Vice President and Chief Counsel for
Regulatory and Governmental Affairs
1411 E. Mission Ave.
Spokane, WA 99220

CASCADE NATURAL GAS CORPORATION
Michael Parvinen
Director, Regulatory Affairs
8113 W. Grandridge Blvd.
Kennewick, WA 99336

NORTHWEST NATURAL GAS COMPANY
Mark Thompson
Manager, Rates and Regulatory
220 NW Second Ave
Portland, OR 97209

PACIFICORP
Sarah Wallace
Senior Counsel
825 NE Multnomah St. Suite 1800
Portland, OR 97232

PORTLAND GENERAL ELECTRIC COMPANY
Douglas Tingey
Assistant General Counsel
Portland General Electric Company
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Portland, OR 97204
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