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1 I. INTRODUCTION

2 In accordancewith thebriefingscheduleandChiefAdministrativeLaw Judge

3 Michael Grant’sFebruary22, 2006Memorandumin this docket,PacifiCorpsubmitsthis

4 briefaddressingthefollowing issues:

5 1. WhataretheappropriateratesPacifiCorpshouldchargetheKlamathBasin
irrigatorsfor electricservice?

6
a. ArethecurrentratesundertheOn-Projectand 0ff-ProjectAgreements

7 justifiable accordingto the‘lust andreasonable”ratestandardset forth

8 in ORS chapters756 and757? SeeOrderNo. 05-1202.
b. ShouldtheKlamathBasinirrigation customersbe includedin the

9 standardclassofirrigation customers,or is theresubstantialand
reasonablebasisfor establishingaseparateand distinct classof

10 irrigationcustomersin theKlamathBasinfor purposesof serviceand
rates(i.e., a separateserviceclassificationunderORS 757.230)?

c, If it is determinedthatKiamathBasinshouldnotbe includedin the
12 sameclassasotherOregonirrigation customersandadifferentrate

thanthestandardirrigationtariff is justified, what is theappropriate
13 rate?

14 2. If anyratechangeaffectingthesecustomersis implemented,how andwhen
shouldthesecustomersbe transitionedfrom theratesestablishedin the

15 historicalcontracts?

16 a. Are theprovisionsofSenateBill 81 (“SB 81”) applicableto sucha
ratechangeand,if so, how shouldthis legislationbe implementedwith

17 respectto thesecustomers?

18 b. If theprovisionsof SB 81 arenot applicable,do anyotherrate
mitigation policies,rules,or statutesapplyand,if so,how should such

19 policies,rules,or statutesbe implementedwith respectto these
customers?

20
3. WhatarethepossibleimplicationsoftheFederalEnergyRegulatory

21 Commission’s(“FERC”) proposalto decouplethegovernmentdamuse
chargesfrom PacifiCorp’sretail ratesandsetsuchchargesfor Klamath

22 ProjectNo. 2082atthegraduatefixed ratesset forth in 18 CFR § 11.3(b)?

23

24 II. BACKGROUND

25 Partiesto this proceedinghaveextensivelybriefedthecircumstancessurroundingthe

26 contractsunderwhich irrigatorsandpumpersin theUpperKlamathRiverBasin(the
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1 “Klamath Customers”)receiveelectric serviceat discountedrates. The On-Project

2 Agreement(or “USBR Contract”),datedJanuary31, 1956,wasenteredinto between

3 PacifiCorp’spredecessor,theCaliforniaOregonPowerCompany(“Copco”), andtheU.S.

4 BureauofReclamation(“Reclamation”)for pumpingon landwithin theKiamathIrrigation

5 Project(the“KIP”). TheOff-ProjectAgreement(or “UKRB Contract”),datedApril 30,

6 1956,wasenteredinto betweenCopcoandtheKlamathBasinWaterUsersProtective

7 Association(“KWUA”) for agriculturalpumpingby userswithin theUpperKlamathRiver

8 BasinbutoutsidetheboundariesofKIP. TheCommission’sstatementof undisputedfactsin

9 OrderNo. 05-726in UE 171, describesthebackgroundfor themattersnowbeforethe

10 Commission.

11 III. ARGUMENT

12 Therecordin this casedemonstratesthat thereis no substantialevidenceof quantified

13 valuebeingprovidedby theKlamathCustomersfor which theyshouldbe compensated.For

14 thereasonsset forth below, the CommissionshouldorderthatbeginningApril 17, 2006,the

15 electricratesfor theKiamathCustomersshouldbethoseratesestablishedin PacifiCorp’s

16 standardtariff schedulesgenerallyapplicablein Oregon. Further,the Commissionshould

17 orderratemitigation for theKlamathCustomersunderSB 81 in accordancewith

18 PacifiCorp’sproposal.Pursuantto SB 81, thecostof thatratemitigationshouldbe spread

19 amongotherOregoncustomers.

20 1. The Appropriate Ratesfor Electric Servicefor theKlamath CustomersAre the
Standard Tariff RatesUnder Existing Rate Schedules.

21
a. The Current RatesUnder the On-Project and Off-Project Agreements

22 Are Not Justifiable According to the “Just and Reasonable”Rate
Standard SetForth in ORS Chapters 756 and 757.

23

24 CurrentratesundertheOn-ProjectandOff-Projectagreementsarenot ‘lust and

25 reasonable”underORSchapters756and757. ORS756.040andORS 757.210requirethat

26 theCommissionestablishjust andreasonableratesin all ratemakingproceedings.Seealso
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1 OAR 860-022-0035;ORS757.210(b)(requiringreviewofspecialcontractratesand

2 alternativeformsofregulationunderjust andreasonablestandard).To bejust and

3 reasonable,ratesmustbe cost-basedandnon-discriminatory. ORS757.310 (prohibiting

4 public utilities from chargingonecustomerratesdifferentthanthosechargedothercustomers

5 receiving“like andcontemporaneousserviceundersubstantiallysimilarcircumstances”);

6 ORS757.325(prohibitingpublic utilities from givingundueorunreasonablepreferenceor

7 advantageto particularcustomers);In reIncentiveRatesfor Electric Service,82 PubUtil

8 Rep4th624, 625 (Or PubUtil Comm’n 1987)(statingthat theprovisionof “uniform service

9 andratesfor similarly situatedcustomers* * * preventsutilities from unfairlyoffering

10 discountsto ‘preferredcustomers”);AmericanCan Co. v. Davis,28 Or App 207, 222, 559

11 P2d898, revden278 Or 393 (1977)(citing Midland Co. v. K C. PowerCo., 300 US 109,

12 113, 57 5 Ct 345, 81 L Ed 540 (1937)).

13 Overthe last five decades,electric servicehasbeenprovidedto On-ProjectandOff-

14 Projectirrigatorsandpumpersin theUpperKlamathRiverBasinin Oregonat discounted

15 ratespursuantto the On-ProjectandOff-Projectagreements.Theratesunderthese

16 agreementsaredramaticallylower thanratespaidby irrigatorsoutsidetheKlamathBasin

17 anddrasticallybelowthe short-andlong-runcostsnecessaryto provideserviceto the

18 customers.

19 While theratesfor mostoftheKiamathCustomersundertheOn-ProjectandOff-

20 Projectagreementsare0.6 and0.75 centsperkWh, respectively,theoverall averagecostto

21 servePacifiCorpOregonirrigation customersis 10.25centsperkWh. PPL/1700,

22 Anderberg/3.“That is, the averagecostto serveirrigation customersis 13 to 17 times greater

23 thantheratesbeingpaidby mostof thecustomersin thesetwo groups.” Id. Staffwitness

24 William A. McNamee,who alsoconcludedthat theratesundertheagreementsdo notsatisfy

25 the‘lust andreasonable”standardunderORSchapters756 and757, comparedtherates

26 undertheagreementsto theratespaidby otherOregonirrigatorsunderSchedules41/200.
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I Staff/1500,McNamee/18-l9.Mr. McNameeobservedthat theratesundertheagreements

2 arelessthanone-tenthoftheSchedule41/200rates,which arerepresentativeofthecostto

3 serveirrigation customersin PacifiCorp’sOregonserviceterritory. Id.

4 BecausethecurrentratesundertheOn-ProjectandOff-Projectagreementsareless

5 thanone-tenthof theratespaidby otherirrigators,andbecausethecurrentcontractratesfail

6 to covertherelevantcostof service,thecurrentratesarenot ‘lust andreasonable”under

7 ORSchapters756 and757. Midland Co., 300 US at 113,(commissionhasduty to

8 disapprovecontractratethat fails to coverrelevantcostof service).

b. The Kiamath CustomersShould Be Included in the Standard Classof

10 Irrigation Customers.

11 Schedule41 is applicableto agriculturalpumpingloadsunder1,000kW. PPL/1214,

12 Griffithl6. Thus,by its terms,Schedule41 is therateschedulethat shouldbeappliedto all

13 butone oftheKlamathIrrigators.1 All otherKiamathBasinirrigation customershaveload

14 characteristicssimilarto thoseirrigationcustomersservedunderSchedule41: theytake

~ servicefor agriculturalpumpingandareseasonalin nature;themajorityoftheirusageoccurs

16 in thesummer;nearlyall of themtakeserviceatsecondarydistributionvoltage;andthe

17 aggregateannualloadfactorsfor both groupsarebetween12 and 13 percent.PPL/1700,

18 Anderberg/5.Thereareno servicecharacteristicsthat differ significantly from otherOregon

19 irrigation customers.Id.

20 KOPWU andKWUA’s recommendationsfor aseparaterateclassificationis

21 essentiallyaproposalfor zonalratesfor asubgroupofOregoncustomersbasedon

22 geographiclocationandon slight differencesin averageperkWh costsfor thosecustomers.

23 PPL/1216,Griffithl2. ThehigherenergyusageoftheKlamathIrrigatorsdoesnotprovidea

24

25 1 PacifiCorpidentifiedoneKlamathIrrigatorthathasa loadsizeof 1,000kW or
greater,which qualifiesfor serviceunderSchedule48. PPL/1700,Anderberg/4-5.

26
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I sufficientjustification for aseparatecustomerclass. PPL/1700,Anderberg/6;Staff/i 502,

2 McNamee9-10. KWUA’s suggestionthattheKlamathIrrigatorsshouldbe servedundera

3 ratescheduleseparatefrom Schedule41 is basedon thefact thattheirenergyuseis higher

4 thantheaverageSchedule41 customer’suse,andthepremisethathigher-usecustomers

5 shouldpayalowerper-unitratefor delivery-relatedcoststhan lower-usecustomersbecause

6 thosecostsaregenerallyfixed andthereforecanbe spreadovermorekWhs. Yet, KWUA

7 witnessDonaldSchoenbeck’sproposalwould leadto a largeirrigation customerlocatednear

8 Medfordpayingahigherper-unitratethana smallerKlamathIrrigator—aresultcontraryto

9 his assertionthat theper-unitcostof largecustomersshouldbe lower thanthat of small

10 customers.PPL/1703,Anderberg/1-2;SchoenbeckCross-Examination,Tr. at206-07

11 (agreeingthat proposalwould resultin differentratesfor irrigatorsin KlamathBasinthan

12 irrigatorsin Medforddespiteno differencesin their loadcharacteristics).

13 As statedby Mr. McNamee,“Given that ORS757.310(1)(b) prohibitsutilities from

14 chargingdifferentratesto customerswith substantiallysimilar servicerequirementsand

15 conditions,theKlamathIrrigatorscontentionthat theymerit aseparatecustomer

16 classificationshouldberejected.” Staff/1502,McNamee9-10.

17 c. The Kiamath CustomersHave Not ProvidedSubstantial Evidenceto

18 Justify a Different Ratethan the Standard Irrigation Tariff.

(i) The Histories of the KIP and the Klamath Hydroelectric ProjectDo Not Provide a Basisfor DiscountedElectric Rates.

20 KWUA providesconsiderabletestimonyanddocumentationregardingthehistoriesof

21 theKIP andtheKlamathHydroelectricProjectin an attemptto supportits claim that

22 PacifiCorp“induced” the federalDepartmentofInterior (“Interior”) to forgoits ownpower

23 developmenton theKlamathRiverby agreeingto deliverpowerto theKIP at PacifiCorp’s

24 costof generationatits KlamathHydroelectricProject. KWUA/200, Kandra/3,7. KWUA’s

25 claimis basedon afaulty premisethat doesnotprovideabasisfor continuingdiscounted

26 electricratespasttheexpirationof the1956USBR Contract.
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I KWUA’s assertionthat Reclamation“allowed” PacifiCorpto developpoweralong

2 theKiamath“in lieu ofInterior doingsso” (KWUA/200, Kandra/3)is unsupportedby the

3 record. Although it is not disputedthat Reclamationhas,attimes, hadplansregarding

4 hydroelectricdevelopmentalongtheKlamath, suchdevelopmentwasneverauthorized,and

5 Interiorwasneverauthorizedto “allow” PacifiCorpto developthehydroelectricprojects.

6 PPL/1900,Richardsonl9-iO.Havingplansfor hydroelectricdevelopmentis a far cry from

7 actuallyhavingtheauthorityto carryout thoseplans. Richardson/13(commentingon

8 hundredsofproposedprojectsthat includedhydroelectricasoneoftheirpurposesbutwere

9 notcompletedor authorizedfor construction).

10 KWUA’s suggestionthat theUSBRContractandthepurportedbenefitsto

ii PacifiCorp‘ s customersfrom thehydroelectricdevelopmentalongtheKlamathRivercreated

12 aperpetualobligationto providelow-costpowerto KWUA’s membersis likewise

13 unsupportedby therecord. Theundisputedfact is thattheUSBR Contracthasa finite life: it

14 will expireApril 16, 2006. Order05-726at 1 (June6, 2005);PPL/1900,Richardsonll6.

15 NotwithstandingKWUA’ s assertionthattheUSBR Contract“was intendedto govern

16 PacifiCorp’soperationof theProjectuntil anewlicenseis issued”(KWUA/200, Kandra/li),

17 thecontracthasa specific50-yearterm, andFERChasdeterminedthat following its

18 expirationon April 16, 2006,PacifiCorpwill no longerhaveanyrightsor obligationsunder

19 thecontract. OrderDenyingPetitionfor DeclaratoryOrderandIssuingNoticeof Proposed

20 Readjustmentof AnnualChargesfor theUseof aGovernmentDam,Jan.20, 2006,Project

21 Nos. 2082-039,2082-040;PPL/i908,Richardsonli0-il. Althoughthepartiesto theUSBR

22

23

24

25

26
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1 Contractcouldhavenegotiateda longerterm,2theydid not. KWUA cannotnow rewritethe

2 contractso asto extendPacifiCorp’sobligationspastits expirationdate.

3 KOPWUalsosuggeststhat theexistenceoftheOff-ProjectAgreementprovidesa

4 basisfor thecontinuationofthediscountedrates. KOPWUarguesthattheOff-Project

5 Agreementhasno expirationdate,andthat theOff-ProjectIrrigatorshavemadesignificant

6 investmentin pumpingandsprinklersystemsbasedon theexpectationthatthecontractrates

7 would continue,apparentlyin perpetuity. KOPWU/100,Bartell/6, 8, 14. However,the

8 recordshowsthat theOff-ProjectIrrigatorshaveunderstoodfor at least40 yearsthattheOff-

9 ProjectAgreementwould not continueindefinitely, andthat,in anyevent,theirrateswere

10 subjectto change.SeePPL/12i6,Griffithl4-5 (testifyingthat, for atleast40 years,irrigators

11 havebeensigningelectricserviceagreementsthatexpresslystatethat ratesaresubjectto

12 change,andthat since2002 irrigatorshavebeenenteringinto contractsthat expresslystate,

13 “Customeragreesto payCompanyfor deliverieshereunderat therateof 0.75�perkwh in

14 accordancewith saidcontract,datedApril 30, 1956,andthenat therategivenin theeffective

15 succeedingcontract,or applicablestatetariff rate.” (emphasisadded)).

16 Moreover,evenassumingthat Off-Projectirrigatorsinvestedin systemswith the

17 expectationthatthecontractratewouldcontinuein perpetuity,suchexpectationwasnot

1 8 reasonable.As this Commissionrecognizes,contractratesaresubjectto changeasamatter

19 oflaw. SeeOrder05-726at 4 (citing AmericanCan Co., 28 Or App at 224). AmericanCan

20 heldthat theCommission’sduty to setjust andreasonableratescannotbeconstrainedby

21
2 Indeed,theFERClicenserequirementwasfor an agreement“covering atime period

22 at leastequivalentto thetimeperiodof this license.” KWUA/200, Kandra/11 (emphasis
added).Evenif it weretruethat “the 1956Contract—andparticularlythepowerratestated

23 in thecontract—wastheconsiderationfor PacifiCorp’sright to developthe Kiamath
HydroelectricProjectin its currentform” (KWUA/200, Kandrali2), KWUA erroneously

24 assumesthat theconsiderationmustcontinuepastthetermofthecontract. As FERC
determined,therights andobligationsunderthecontractend uponits expiration.

25 Considerationto thegovernmentin theform ofgovernmentdamusechargesis addressed
below in Section3.

26

Page7 PACIFICORP’SOPENINGBRIEF ON APPROPRIATERATES FORKLAMATH

IRRIGATORS

Portlnd2-4553602A0020011-00161



1 privatecontractsbetweenautility andits customers.28 Or App at 221-23. Thus,KOPWU’s

2 suggestionthat theexistenceoftheOff-ProjectAgreementsomehowjustifies adeparture

3 from cost-basedandnon-discriminatoryratesis contraryto the law andtheevidence.

4 (ii) Nor Have theKiamath CustomersProven That They Provide a
Benefit That Justifies DiscountedElectric Rates.

5
KWUA andKOPWUarguethat theyshouldreceiverecognitionor “credit” for

6
purportedvalueattributableto increasedgenerationthattheyassertresultsfrom their

7
irrigation activities. KWUA proposesa 6.4centsperkWh hydrovaluecredit,which, applied

8
to a cost-basedstandardrateof7.7 cents,yields aratefor KWUA irrigatorsof 1.3 centsper

9
kWh. KWLTAI1O2, Schoenbeck/lO.KOPWUproposesthat theCommissionrecognizethe

10
“incrementalvalue” ofthegenerationpurportedlymadepossibleby KOPWTJmembersasa

11
basisfor approvingcontinuationof theratein theOff-ProjectAgreement.KOPWU/300,

12
Iversonl7. Alternatively, if theCommissiondecidesto altertheratefor theOff-Project

13
Irrigators,KOPW1JproposesthattheCommissionrecognizethe“incrementalenergy

14
production”providedby theOff-ProjectIrrigatorswhensettingnewrates. Id.

15
For all intentsandpurposes,bothgroupsaremakingaclaim for compensationor

16
credit for thegenerationtheypurportedlymakepossibleby providingincreasedflow in the

17
KlamathRiver aboveKeno. Therecordsimplydoesnotcontainevidencesupportingthese

18
claims. Not only do theyfail to demonstratethequantity,if any, of increasedflow

19
attributableto theiractivities,theyalsofail to accountfor whetherPacifiCorpmayactually

20
usethepurportedincreasesin flow to generateelectricity. SeePPL/1802, Smithl7-8

21
(testifying thatminimumflow requirementsandrampingratesmakeadditionalwateroflittle

22
or no valuefor generation).

23
(1) KWUA’s Claims ofIncreasedWater Flow Resulting in

24 Additional Generation Are Seriously Flawed0
25 KWUA claimsthattheKIP providesan averagewateryearbenefitof261,000acre

26 feetofincreasedflow availablefor potentialgenerationin theKlamathRiver aboveKeno.
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1 KWUA/300,VanCamp/3. KWUA claimsthatthis increasedflow is attributableto the

2 following threeactivitiesoftheOn-ProjectIrrigators: (1) introductionof waterfrom theLost

3 RiverBasin to theKlamathRiver;3 (2) returnofwatersin excessof KIP needsto the

4 KiamathRiver,4and(3) storageandwithdrawalofwater.5 KWUA/300, VanCamp/3.

5 KWUA doesnot calculatethequantityofwaterprovidedfrom thesesactivities.

6 Instead,KWUA’s hydrologyexpert,Marc VanCamp,comparedmonthly“adjusted”net

7 inflow atUpperKiamathLakewith monthlyflow atKeno,andattributedanypositive

8 differencesto KWUA. KWtJA/300,VanCamp/13,17-21. In otherwords,KWUA’s

9 calculationcomparespoint A (“adjusted”netUpperKlamathLakeinflow) to pointB (flow

10 atKeno)andpresumesthatKWUA is responsiblefor all positivedifferencesbetweenthe

11 two points. Id.; VanCampCross-Examination,Tr. at 177.

12 KWUA’s methodologyincludesanadjustmentto netUpperKlamathLakeinflow

13 that countsasabenefitany waterthat KWUA memberscouldhaveused(i.e., estimated

14 consumptivedemand)butwhich theydid notuseorwhichtheyreturnedto theKlamath

15

16

17 ~KWUA claimsthat theKIP causeswaterfrom theLostRiver reservoirsandLost
RiverDiversionChannelto bestoredanddivertedto irrigationuseandthatthe excessflows

18 to theKiamathRiver. KWUA/300, VanCamp/6.KWUA claimsthat theKIP is responsible
for diverting this waterfrom its naturaldrainageinto TuleLaketo theKlamathRiver above

19 Keno. Id. Thus,KWUA claims,but for theKIP, LostRiverwaterwould nothaveflowed to
theKlamathRiver. Id. at 16.

20 ~KWUA claims that theKlamathsystemgoesto greatlengthsto store,reuse,and

~ returnirrigation wateraboveKeno. KWUAI300, VanCamp/8-iO. Waterexceedingthe
~‘ needsof theKIP is thenusedby otherirrigatorsandtheLowerKlamathNationalWildlife

22 Refuge. Waterexceedingtheseusers’needsis thenreturnedto theKlamathRiver. Id. at ii.
~Accordingto KWUA, controlledstoragebenefitsPacifiCorpby increasingthe

23 usablesupplyby allowing storageduring high run-offperiodsfor useatothertimes.
KWUA/300, VanCamp/i4. TheKIP storesKlamathRiverwaterandreturnflow for later

24 irrigation useanduseby theLower KlamathNaturalWildlife Refuge. Any excessis
returnedto theKlamathRiver. KWTJA/300,VanCamp/i2-i3. Wateris collectedfor

25 storageat UpperKlamathLake,LostRiverDam, LakeEwauna,andTule Lake.
KWUAI300, VanCamp/il.

26
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1 River. KWUA/300, VanCamp/13(statingthat methodologycaptureseffectofwaternot

2 beingdiverted).

3 KWUA’s estimated261,000acrefeetof increasedflow is overstatedasaresultof at

4 leastfourerrors:

5 1. KWUA’s methodologyincorrectlyattributesall flows betweenUpper
KiamathLake andKenoto KWTJA. This is despitethefactthatnaturalflows

6 andflows from othersourcesdraininto theKlamathRiverbetweenUpper
KiamathLake andKeno.

7
2. KWUA’s methodologyincorrectlyaccountsfor increasesin flow while

8 disregardingdecreases.Thatis, KWUA arrivesat 261,000acrefeetby
summingall increasesin flow andcountingthemasabenefit,but doesnot

9 count any decreasesin flow asadetriment.

10 3. KWUA’s methodologyfails to considerwhetherthe increasesin flow are
usable.Thatis, themethodologycountsall assumedincreasesin flow without

11 regardto whethertheyoccurduringhighwaterperiodsor othertimes,when

12 theyprovidelittle or no benefit to PacifiCorp’shydroelectricsystem.
4. KWLTA’s methodologyincorrectlyadjustsnetUpperKlamathLakeinflows in

13 orderto not “penalize”KWUA membersfor exercisingtheirwaterright. This
adjustmentis technicallyandlegally flawed. It bothoverestimatestheKIP’s

14 consumptiveuseanddisregardsthefactthat, underOregonwaterlaw, theKIP
hasno rights in returnflow or waterthat it doesnot in factuse.

15

16 (a) KWUA’s Methodology Incorrectly Attributes All
FlowsBetweenUpper Kiamath Lake and Keno to

17 KWUA.

18 KWUA’s claimedbenefitof 261,000acrefeetrestson theassumptionthat the

19 differencebetweenadjustednet inflow atUpperKlamathLakeandtheflow atKenois

20 entirelyattributableto theKIP. VanCampCross-Examination,Tr. at 177. Ratherthan

21 calculatingthequantityofwaterprovidedfrom KWUA’s activities,KWUA’s hydrology

22 expert,Mr. VanCamp,insteadarrivedatthe261,000acrefeetfigureby comparingthe

23 adjustednet inflow atUpperKlamathLakewith theflow atKeno,andattributingany

24 positivedifferencesto KWUA. KWUA/300, Van Camp/i7-2i. In otherwords,Mr. Van

25 Camp’scalculationassumesthat, whenKeno flow is higherthanthe adjustednetUpper

26 KiamathLakeinflow, thedifferenceconstituteswaterprovidedby theKIP. Van Camp
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1 Cross-Examination,Tr. at 177(agreeingthat KWUA’s estimateincludesall increasesin flow

2 betweenUpperKlamathLakeandKeno); KWTJA/300,VanCamp/21.

3 By countingall increasesin flow betweenUpperKlamathLakeandKeno,KWUA’s

4 estimate(261,000acrefeet) includesincreasedflow attributableto sourcesotherthanthe

5 KIP. For example,underthis approach,KWUA appropriatesfor On-Projectcustomersthe

6 increasesin flow attributableto thelargernaturaldrainagebasinaroundKeno. PPL/2100,

7 Karpack/4-5(USGSstatisticsfor runoffper squaremile showthatKenonaturalflow would

8 beapproximately33,000acrefeetgreaterthanUpperKlamathLakenaturalflow). KWUA’s

9 estimatealso capturesincreasesin flow attributableto othersources,includingactivitiesof

10 theReclamationProjector Off-ProjectIrrigatorsto theextentthat suchactivitiesincrease

11 flows betweenUpperKlamathLakeandKeno. PPL/2100, Karpack/5;KOPWU/202,

12 Rozaklis/25(Off-ProjectIrrigatorsprovidereturnflows that entertheKiamathRiverat

13 Keno); ReclamationlService/2,Lesley/6(ReclamationProjectprovidesreturnflows that

14 entertheKlamathRiverviadrainsbetweenUpperKlamathLakeandKeno). Thus, to the

15 extentthat increasedflow betweenUpperKlamathLake andKenois attributableto other

16 sources,KWUA hasoverestimatedthebenefitfrom increasesin flow attributableto KWUA

17 members.

18 (b) KWUA’s Methodology OverstatesReturn Flows by
Counting Increasesin Flow While Disregarding

19 Decreases.

20 Mr. VanCamparrivedathis 261,000acrefeetestimateby summingall monthswith

21 increasedflow andaveragingthoseincreasesoveraperiodof5l years.KWUA/306, Van

22 Camp/i;VanCampCross-Examination,Tr. at 179-80.For anymonthin whichKeno flow

23 wasthesameor lessthanadjustednetUpperKlamathLakeinflow, Mr. VanCampcounted

24 that monthaszero. KWLJA/306, VanCamp/i;VanCampCross-Examination,Tr. at 180-82.

25 In otherwords, if theKIP took 100 acrefeetofwateroutoftheKlamathRiver in onemonth,

26 causinga 100 acrefeetdecreasein flow, Mr. Van Campcountedthatmonthaszero;and,if
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1 theKIP put that samewaterbackthenextmonth,Mr. Van Campcountedthatmonthasan

2 increaseof iOO acrefeet. VanCampCross-Examination,Tr. at i82-83;KWUAI300, Van

3 Camp/21 (whenKenoflow is thesameor lessthanadjustednetUpperKlamathLakeinflow,

4 it is depictedasa “blank”); KWUA/306, VanCamp/i (showing“blanks” 3-6monthsper

5 year). Seealso PPL/2100, Karpack/3-4(criticizingKWUA methodologyfor failing to count

6 asdetrimentwithdrawalsthat decreaseflow while countingasbenefitthatsamewaterwhen

7 it providesreturnflow in latermonths). Thus, to theextentthatMr. VanCampcounts

8 increasesbut disregardsdecreases,KWUA hasoverestimatedthebenefitof any increasein

9 flow attributableto KWUA members.6

10 (c) KWUA’s Methodology Fails to ConsiderWhether

ii Increasesin Flow ProvideUsableGeneration.

12 KWUA’s methodologywouldbe relevantto its claim for a discountedrateonly if

13 provenincreasesin flows provide an actualbenefitto PacifiCorp;namely, if increasedflows

14 canactuallybeusedby PacifiCorpto generateelectricity. PPL/1802,Smithl4, 6. Instead,

15 KWUA’s methodologycountsall assumedincreasesin flow withoutregardto whetherthey

16 actuallyprovidea benefitto PacifiCorp’shydroelectricsystem.

17 Despitethis fact, the261,000acrefeetfigure doesnotreflectanyadjustmentsto

18 accountfor flows that are,in fact,notusable.AlthoughMr. VanCampstatedin hisDirect

19 Testimonythat his calculationdoesnot assumeall increasedflow is usedfor generation,

20 (KWUA/300, VanCamp/l6),heacknowledgedtheinaccuracyofthis statementat the

21 hearing. VanCampCross-Examination,Tr. at 190-93. Mr. VanCampexplainedthat he

22 reliedon Mr. Schoenbeckto adjustthe increasedflow figure to accountfor unusableflow.

23

24 6 KWUA’s assertionthat this is correctbecausetheirrigatorshaveaprior waterright
to usethewateris irrelevantto this outcome.As furtherdiscussedin Section1(c)(ii)(1)(d)

25 below, waterconsumedby KWUA membersby definition doesnotreturnto theriver for
potentialusein generation,andthusshouldbeproperlydeductedfrom flow calculations.

26

Page12 - PACIFICORP’SOPENINGBRIEF ON APPROPRIATERATES FOR KLAMATH
IRRIGATORS

Portlnd2-4553602.40020011-00161



1 Id. (testifying thathe left it for somebodyelseto determineif theestimatedincreasedflow

2 actuallyresultedin anypowerbenefit). Nor did Mr. Schoenbeckmakeany adjustmentfor

3 unusableflow. Instead,Mr. Schoenbeckcounted“everysingledrop” of assumedincreasein

4 flow withoutregardto whetherit actuallyprovidesabenefitto PacifiCorp’shydroelectric

5 system. SchoenbeckCross-Examination,Tr. at 211. Thus, to theextentthatincreasedflow

6 occurredduring highwaterperiodsorothertimeswhenPacifiCorpcouldnot usethe

7 increasedflow for generation,KWUA hasoverestimatedthebenefitfrom increasesin flow

8 betweenUpperKiamathLakeandKeno.

(d) KWUA’s MethodologyIncorrectly AssumesThat
10 the KIP’s Water Rights Create an Entitlement in

UnusedWater That Should Be Counted asa Benefit
11 to PacifiCorp’s System.

12 Mr. VanCampadjustedtheUpperKlamathLakeinflow databy reducingit by an

13 amountequalto theKIP’s full theoreticalconsumptiveuse. KWUAI300, VanCamp/i8-i9.

14 In otherwords,Mr. VanCampsubtractedan estimateoftheKIP’s theoreticalwater

15 consumption7from theUpperKlamathLakeinflow figures, Id.; VanCampCross-

16 Examination,Tr. at i84.

17 This adjustmentis flawedin atleasttwo respects:(i) its underlyingpremise

18 disregardsOregonwaterlaw, pursuantto whichtheKIP hasno rights in returnflows or

19 waterthat it doesnot infact usefor beneficialpurposes;and(2) it overestimatestheKIP’s

20 theoreticalconsumptiveuse.

21

22 ‘~ “Consumptiveuse” is theamountofwaterconsumedby the land. It includeswater
consumedby thecropson theland(crop use)andwaterthatevaporates(evapotransporation).

23 Van CampCross-Examination,Tr. at 185. Mr. VanCampdid not calculatetheKIP’s
consumptiveuseby analyzingtheactualamountofwaterused.Rather,hecalculatedthe

24 KIP’s full theoreticalconsumptiveuseby estimatingtheamountofKIP land (i.e., crop
acreage)andthenestimatingconsumptiveusefor suchcrop acreage.Hedid not consider

25 whetherthe irrigatorsactuallyusethat amountofwater. Id. at 186-87,i 90 (“I did notverify
the diversionswereactuallymade”);KWUA/300,VanCamp/18.

26
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1 1. DisregardsOregonWaterLaw. By reducingnetUpperKlamathLakeinflows by

2 theamountoftheKIP ‘5 full theoreticalconsumptiveuse,Mr. VanCampeffectivelycredits

3 KWUA for any waterthat it theoreticallycouldhaveused,but eitherdid not divert from the

4 river ordivertedbut returnedto theriverbetweenUpperKlamathLakeandKeno. To

5 illustrate,if netUpperKlamathLakeinflow were100 acrefeet,KIP’s full theoretical

6 consumptiveusewere40 acrefeet,and flow atKeno were 100 acrefeet,Mr. VanCamp’s

7 methodologywould recognizea40 acrefeet increasein flow atKeno, eventhoughnet

8 UpperKlamathLakeinflow andflow atKeno werethesame.8

9 Mr. VanCamptestifiedthathe reducednetUpperKlamathLakeinflows by

10 KWUA’s full theoreticalconsumptiveusein order“not [to] penalizetheProjectfor exercise

ii ofits seniorwaterrights. Exerciseoftheserights is treatedaspartof thebaselinecondition

12 asit relatesto KlamathProjectoperations.” KWUA/300,VanCamp/19;VanCamp/18(“I

13 havetakenintoconsiderationthat thewaterrights for theKlamathProjectrepresentwaterto

14 whichtheKlamathProjecthasaright thatis seniorto PacifiCorp’sgenerationfacilities.”).

15 However,theassumptionthat theKIP’s waterrights createacompensablebenefitor

16 entitlementin unusedor excesswateris contraryto Oregonwaterlaw. UnderOregonwater

17 law, unusedand excesswaterbelongsto thepublic. SeeORS537.iio (“[a]ll waterwithin

18 thestatefrom all sourcesofwatersupplybelongsto thepublic”). Unusedwaterbelongsto

19 thepublic becausetheright to usewateris itselfausufructuaryright; that is, it is not aright

20 in thewater itself, but ratheraright to usethewaterfor abeneficialpurpose.ORS540.610

21 (“[b]eneficial useshallbethebasis,themeasureandthelimit of all rights to theuseofwater

22 in this state”);Saylorv. WaterResourcesDept., 100 Or App 745, 746, 788P2d494 (1990).

23 Thus,all watersin excessofthatbeneficialpurpose(i.e., return flow andwaterleft in the

24

25 8 KenoFlow of 100 (NetUKL Inflow of 100 — TheoreticalConsumptiveUseof40)
= IncreasedFlow of 40.

26
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1 streamsandrivers) belongto thepublic. Jonesv. WarmspringsIrr. Dist., i 62 Or 186, i 95,

2 91 P2d542 (i939). In Jones,theOregonSupremeCourt explained:

3 “Where,afteruseby aprior appropriator,wateris discharged
into astreamfor thepurposeof drainageor asaconvenient

4 methodofdisposingof it, andwithout anyintent uponthepart
oftheownerof theright to reserveorrecaptureit, it worksan

5 abandonmentof suchwater,andthewaterthusdischarged
becomesapartof thenaturalstream,andis subjectto

6 reappropriationandto thesamerights asthewaternaturally
flowing therein,andcannot afterwardbetakenout by the

7 original appropriatorto the injury of otherrightswhich have
attachedandvestedto it.”

8

9 Id.; seealso Dry Gulch Ditch Co. v. Hutton, 170 Or 656, 680, 133 P2d 601 (1943)(“When

10 possessionof theactualwater* * * hasbeenrelinquishedor lost, by overflow or discharge

ii afteruse,propertyin it ceases;thewaterbecomesagainnobody’spropertyandre-entersthe

i2 negativecommunity,or ‘belongsto thepublic’ * * * ,“ (quotingVol. 1, Wiel, WaterRights

13 (3ded.) at36, § 37)).

14 Thus,KWIJA members’rights in thewaterarelimited by theiractualbeneficialuse

15 of thewater. KWUA membersretainno right in thewatertheydo not in factusefor a

16 beneficialpurpose.All watersin excessof theirbeneficialuse—i.e.,returnflow andwater

17 left in theriver—thereforebelongto thepublic andcannotrightly besaidto createan

18 entitlementthatshouldbe countedasabenefitto PacifiCorp’ssystem.

19 2. OverestimatesConsumptiveUse. Moreover,evenif KWUA’s underlyingpremise

20 werenot flawed,theadjustmentis neverthelesserroneousbecauseMr. VanCamp

21 overestimatesthefull theoreticalconsumptiveuseofKWUA members’crop acreages.First,

22 he fails to accountfor thefactthat someof theconsumptiveuseoftheKWUA members’

23 crop acreageis satisfiedby rainfall. VanCampCross-Examination,Tr. at 185-86;

24 PPL/2i00,Karpackat 8 (NationalWeatherServicedatashows57,800acrefeetofrainfor

25 KlamathProjectacreageduring theirrigation season).Second,hefails to accountfor

26 limitations on theKIP’s ability to takewater. For example,Mr. VanCampdoesnotadjust

Page15 - PACIFICORP’SOPENINGBRIEF ON APPROPRIATERATES FORKLAMATH

IRRIGATORS

Portlnd2-4553602.4 0020011-00161



i his consumptiveusefiguresto accountfor any legalrestrictionson timing, amount,anduse

2 ofwater,andhedoesnot adjusthis consumptiveusefiguresto accountfor capacitylimits of

3 thephysicalinfrastructureto divert andconveywaterto all points of demandat all timesof

4 demand.VanCampCross-Examination,Tr. at 189; PPL/2i 00, Karpack/4.

(2) KOPWU’s Claims ofIncreasedWater Flow Resulting in
6 Additional Generation Are Also Seriously Flawed.

7 KOPWU claimsthatpumpingofwaterfor irrigation anddrainagepurposeson Off-

8 Projectlandsby KOPWU’smembersprovidesPacifiCorpwith at leasti3i,000acrefeetper

9 yearofincreasedsupplyfor hydropowergeneration.KOPWU/200,Rozaklis/3. KOPWU’s

10 hydrologyexpert,Louis T. Rozaklis,calculatedthis purportedincreasein flow by combining

ii estimatesof theamountofreturnflow from groundwaterpumpingandestimatesof the

12 decreasein consumptiveuseof drainedagriculturallandscomparedto pre-development

i 3 wetlands.Bothestimatesareaskew.

14 Specifically,Mr. Rozaklisestimatedtheamountofreturnflow from groundwater

15 pumpingby: (1) estimatingtheamountsandlocationsof groundwater-suppliedOff-Project

16 lands(KOPWIJ/200,Rozaklis/9);(2) estimatingtheamountof consumptiveuseofthose

17 lands(Rozaklis/13);(3) estimatingtheamountofwaterirrigatorswouldpumpto meetthat

18 consumptiveuse(id. at 12); and(4) estimatingtheamountofexcesswater(id). Usingthis

19 methodology,Mr. Rozaklisconcludesthat groundwaterpumpingby KOPW1Jmembers

20 resultsin approximately73,000acrefeetof excesswaterannually. KOPWU/200,

21 Rozaklis/3-4, Mr. Rozaklis’scomputationassumesthat all excesswaterfrom groundwater

22 pumpingincreasesflow in theKlamathRiveraboveKeno. KWUA/202, Rozaklis/14-15

23 (statingthat groundwaterreturnflow eitherdrainsto KlamathRiver orhelpsmeetdemands

24 of otherusers,therebydecreasingwithdrawalsfrom KlamathRiver). Thus,Mr. Rozaklis

25 concludesthat groundwaterpumpingby KOPWTJmemberscontributes73,000acrefeetper

26 yearofincreasedflow to theKlamathRiver. KOPWU/200,Rozaklis/3-4.
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1 Mr. Rozaklisestimatedtheamountof increasedflow in theKlamathRiver

2 attributableto drainageofOff-ProjectlandsbyKOPWU membersby: (1) estimatingthe

3 amountsand locationsof Off-Projectlandsthat werepreviouslymarshandopenwaterlands;

4 (2) estimatingtheamountof consumptiveuseofthoselandsin theirpre- development

5 state—i.e.,asmarshesandopenwater—andin theirpost-developmentstate—i.e.,ascrop

6 acreages;and (3) multiplying thedifferencebetweenpre- andpost-developmentconsumptive

7 useby theamountofOff-Projectlandsthatwerepreviouslymarshesandopenwater.

8 Rozaklis/17-21. Usingthis methodology,Mr. RozaklisconcludesthatdrainedOff-Project

9 landsuseapproximately58,000acrefeetlesswaterannuallythanthoselandsusedwhenthey

10 werenaturalwetlands. Id. at 6, Thus,Mr. Rozaklisconcludesthat drainageby KOPWIJ

ii memberscontributes58,000acrefeetperyearof increasedflow to theKiamathRiver. Id.

i2 KOPWU’s estimated131,000acrefeetof increasedflow is overstatedas aresultofat

13 least3 errors:

14 1. KOPWUfails to accountfor theconnectionbetweenthegroundwateraquifer
and surfaceflows. Thatis, KOPWU countsreturnflows from groundwater

15 pumpingasaddedwater,without anyadjustmentfor thedepletionofsurface

16 flows causedby groundwaterpumping.
2. KOPWU’smethodologyunderestimatestheconsumptiveuseof drained

17 agriculturallands. Thus,KOPWU overstatestheamountof increasedwater

18 resultingfrom drainage.
3. KOPWU’smethodologyfails to considercertaintiming issuesrelatedto water

19 diversionsandreturnflows, despitethefactthattiming is integralto the
existenceofbenefit,becauseincreasedflow during highwaterperiods

20 provideslittle to no benefit.

21 (a) KOPWU’s MethodologyIncorrectly AssumesThat
Pumping from Groundwater Wells Adds Water to

22 theKiamath River.

23 KOPWU’s methodologytreatswatertransferredfrom thegroundwateraquiferto the

24 KiamathRiver aswateraddedto the river system,withoutregardto thefactthat withdrawals

25 from thegroundwateraquiferdepleteriverflows. In otherwords,KOPWU countsall return

26 flow from groundwaterpumpingasincreasedflow in theKlamathRiver, RozaklisCross-
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I Examination,Tr. at238 (returnflow is calculatedby subtractingcrop usefrom volumeof

2 waterpumped);id. at233 (agreeingthat computationdid notaccountfor impactof

3 groundwaterpumpingon surfaceflows). Thus,Mr. Rozaklis’scomputationof thesupposed

4 systembenefitfrom groundwaterpumpingignorestheconnectionbetweengroundwater

5 pumpingandsurfaceflows in theUpperKiamathBasin. Id. at 233-34(acknowledgingthat

6 groundwateraquiferandsurfaceflows arehydraulicallyconnectedsuchthatpumpingfrom

7 groundwateraquiferdepletesstreamflows); PPL/2002,Deverel/5(“Increasedpumpingfrom

8 thebasaltaquiferdecreaseswaterlevelsand actuallyreducesgroundwaterinflows to the

9 riversandsprings.”).

i 0 Mr. Rozaklissuggeststhat theconnectionbetweenthegroundwateraquiferand

11 surfaceflows is sufficientlyremoteandlaggedto justify ignoring it. RozaklisCross-

12 Examination,Tr. at233-34;KOPWU/202,Rozaklis/8,15. However,ratherthanshowing

13 that theconnectionis remoteand lagged,theevidenceshowsthattheconnectionis direct and

14 proportional. See,e.g., KOPWU/609(OregonWaterResourcesDepartmentReport

is (“GrondinReport”), concludingthat hydraulicconnectionbetweendeepgroundwateraquifer

16 andsurfaceflows in easternLostRiver subbasinis direct andproportional;summarizing

i7 numerousreportsthat confirmhydraulicconnection);ONRC et al./403-06(denialsand

18 proposeddenialsof applicationsfor groundwaterpumpingin Williamson andLost river

i9 subbasinson basisthatgroundwaterpumpingdepletessurfaceflows);PPL/2002,Deverel/7-

20 10 (citing studiesthat concludethat surfaceflows in SpragueRiver subbasinandLostRiver

21 subbasinaredirectly affectedby pumpingfrom deepgroundwateraquifer);Deverel/23

22 (depictingsourcesofwaterderivedfrom pumpingwells). Mr. Rozaklis’sfailure to adjusthis

23 computationof increasedflow to accountfor depletionscausedby groundwaterpumping

24 rendersmeaninglesshis conclusionsaboutbenefitsfrom groundwaterpumping.

25

26
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1 (b) KOPWU’s Methodology Underestimatesthe
ConsumptiveUseof Drained Agricultural Lands,

2 Thereby Overstating the Amount ofIncreased
Water Resulting from Drainage.

3

4 As explainedabove,Mr. Rozaklisalsoconcludesthat drainageofOff-Projectlands

~ providesincreasedflow in theKlamathRiver, becausethoselandsusedmorewaterin their

6 naturalwetlandconditionthantheyusein theirdrainedagriculturalcondition. KOPWU/202,

7 Rozaklis/22.Mr. Rozaklisattributesthis decreasein consumptiveuseto anumberof factors,

8 including assumptionsabouttheevaporationofwater from marshesandopenwaterareas

9 comparedto agriculturallands,and abouttheconsumptionofwaterby wetlandplants

10 comparedto agriculturalcrops. Rozaklis/17.

ii Mr. Rozaklis’s calculationunderestimatestheconsumptiveuseof drainedagricultural

12 lands,therebyoverstatingthedifferencebetweenpre-andpost-developmentconsumptive

i3 useby asmuchas50%. PPL/2002,Deverel/12. Mr. Rozaklis’scalculationassumesthat the

14 consumptiveuseof drainedagriculturallandsbetweenNovemberandMarchis zero. He

15 claimsthat the landshavezeroconsumptiveuseduringthis time becausethey aredrained

16 (thusno evaporation)andno cropsaregrowing(thusno crop consumption).KOPWU/202,

17 Rozaklis/20-21. However,theevidenceactuallyshowsthat drainedagriculturallands

18 consumeatleastsomewaterduring thewinter. PPL/2002,Deverel/12(citing studies

19 showingthatconsumptiveuseofdrainedagriculturallandsin UpperKlamathBasinduring

20 winterrangefrom 0.12 to 1.5 inchespermonth). Moreover,at leastsomeofthedrainedOff-

21 Projectlandsareallowedto flood duringtheoff-season.Id.; DeverelCross-Examination,

22 Tr. at 60 (interviewswith USGSandOregonStateUniversityKlamathCountyExtension

23 employeesconfirmthat somedrainedOff-Projectlandsareallowedto flood between

24 NovemberandMarch). Becausefloodedlandconsumesmorewaterthanoff-seasondrained

25 land,Mr. Rozaklis’sinaccurateassumptionthat all drainedOff-Projectlandsarenotallowed

26 to flood betweenNovemberandMarchresultsin anunderestimateoftheamountofpost-
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1 developmentconsumptiveuse. PPL/2002,Deverel/i2;RozaklisCross-Examination,Tr. at

2 244-45(agreeingthat benefitfrom drainageis overestimatedif someOff-Projectdrained

3 landsareallowedto flood during off-season).

4 (c) KOPWU’s Methodology Fails to Consider Certain
Timing IssuesRelated to Water Diversions and

5 Return Flows.

6 Duringhighrun-offperiods,increasedstreamflow provideslittle or no hydroelectric

7 generationvalue. Notwithstandingthis fact,Mr. Rozaklis’scomputationdoesnot account

8 for timeswhenincreasedflow occursduringhighrun-offperiods. SeeRozaklisCross-

9 Examination,Tr. at239-40(agreeingthat increasedflows during high run-offperiodshas

10 decreasedlikelihood ofprovidingvalue). Instead,Mr. Rozaklismakesa seriesof

11 assumptionsregardingthetiming of returnflows andconcludesfrom theseassumptionsthat

12 mostreturnflows occurduring low streamflow periods. KOPWU/202,Rozaklis/i4.

13 TheevidenceindicatesthatMr. Rozaklis’sanalysiscontainssignificanterrors

14 regardingthetiming ofreturn flows. For example,theGrondinReportindicatesthat

15 Mr. Rozaklisunderestimatedby asmuchasfifty fold thetransmissivity(i.e., thecapacityof

16 theupperaquiferto transmitwater). PPL/2002,Deverel/l0-11 (citing GrondinReport). The

17 amountoftime it takessubsurfacereturnflows to movethroughtheaquiferto streamsand

18 drainsis directlyproportionalto theaquifertransmissivity.PPL/2002,Deverel/10-11 (citing

19 GrondinReport);KOPWU/609(excerptfrom GrondinReport);ONRCet al./401 (executive

20 summaryofGrondinReport);seealso PPL/2002,Deverel/i2-13(statingthat timing of

21 diversionsandreturnflows from drainedlandsshouldbe considered).Theseerrorscast

22 furtherdoubton thereliability ofKOPWU’s estimates.

23 (3) In any Event, IncreasedFlow from Pumping and Storage,
if It Exists,DoesNot Providea ReasonableBasis for

24 DiscountedElectric Rates.

25 Even if theKlamathCustomershadestablishedwith substantialevidenceaquantity

26 ofincreasedwaterflow in theKlamathRiverthat couldbe usedfor additionalgeneration,
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1 theyhavenot establisheda reasonwhy theyshouldbecompensatedfor suchflow. Increased

2 flow that is merelyincidentalto theKlamathCustomers’normalcourseofbusinessdoesnot

3 provideareasonablebasisfor shifting thecostof servingtheKiamathCustomersto

4 PacifiCorp’sothercustomers.

5 TheKiamathCustomersattributevalueto quantitiesofwaterasthoughall thewater

6 is beingprovidedfor thepurposeof benefitingPacifiCorp. However,theKlamath

7 Customershavenotprovidedevidenceof thequantity,if any,of increasedflow in the

8 KlamathRiver thatwasprovidedfor anypurposeotherthanmeetingtheirownirrigation,

9 drainageor otherneeds.9

10 TheKlamathCustomers’claimsfor compensationfor addedwaterto theKlamath

ii Riverareakinto residentialcustomers,who, for theirownmotives,installedcompact

12 fluorescentlighting in theirhomes,claiming acredit basedon thebenefitof reductionin

13 peakdemand.Thereis no rationalbasisfor providingsuchcompensation.TheCommission

14 shouldnotrequirePacifiCorpto compensatecustomersfor undertakingtheirusual

15 activities—thatis, doing what theywould do whetherornot theywerecompensatedby

16 PacifiCorp. As Mr. McNameeexplains:

17 “[T]he USBRand otherirrigatorsshouldnotbecompensated
for returnflows resultingfrom drainageandflood control

18 practicesthat arenecessaryto maintaintheagricultural
usefulnessoftheKIP lands. Thesearenot activitiesthatthe

19 irrigatorsaredirectlyundertakingfor PacifiCorp’sbenefit.”

20 Staff/1502,McNamee/i3.

21

22
~For example,KWTJA basesits computationof “benefit” in parton the“introduction

23 of waterfrom theLost RiverBasinto theKlamathRiver.” KWUA/300, VanCamp/3.
However,theLost RiverDiversionDam andDiversionChannelwasconstructedto allow the

24 diversionof theLost River into theKlamathRiver in 1912,five yearsbeforethe1917
contract. KOPWU/400,Bartell/3. Thus,KWUA is claiming benefitsfor aspectsof theKIP

25 thathaveno connectionto Reclamation’ssupposedlyallowing PacifiCorpto construct
hydroelectricfacilities in lieu ofInteriordoing so.

26
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1 Not only do theKiamathCustomers’claimsfor compensationfail to recognizethat

2 waterflows asaresultof normalirrigation andpumpingactivities,theyalso fail to recognize

3 the legalobligationthatreturnflow be returnedto theKlamathRiveraboveKeno. The

4 KlamathRiver Compactcontainsthefollowing requirements:

5 “That waterdivertedfrom UpperKlamathLakeandthe
KlamathRiver andits tributariesupstreamfrom Keno,Oregon,

6 for usein Oregonandnot consumedthereinandappearingas
surfacereturnflowandwastewaterwithin the UpperKlamath

7 RiverBasinshall be returnedto theKlamathRiveror its
tributariesaboveKeno,Oregon.” ORS 542.620,Art.

8 III.B.2(b) (emphasisadded).

9 “That substantiallyall ofthereturnflows andwastewater
finally resultingfrom [diversionsfrom theKlamathRiver

10 within theUpperKlamathRiverBasinfor usein California]
anduseappearingassurfacewatersin theUpperKlamath

11 RiverBasinshall bemadeto drain soasto be eventually
returnedto theKiamathRiverupstreamfrom Keno,Oregon.”

12 ORS 542.620,Art. III.B.3(b) (emphasisadded).

13 KWUA cannotclaim an intent to benefitPacifiCorpwhenits actionsmerelyfollow

14 from its legal obligation. KWUA acknowledgesthat “[w]ater is divertedfrom theKlamath

15 Riversystemfor usein theKiamathProject.” KWUAI300, VanCamp/7. Thus, inasmuchas

16 KWUA has“accountedfor, or providedcredit for,.. . waterusefrom theKlamathRiver”

17 that is thenmadeavailableat Keno,KWUA is seekingcompensationfrom PacifiCorpfor

18 KWUA’s memberscomplyingwith the law. KWUAJ300,VanCamp/13.

19 Moreover,KWUA andKOPWUappearto countasabenefittensof thousandsof

20 acrefeetofpumpedgroundwater(approximately74,000in 2005)for which Reclamationhas

21 alreadypaidtheirrigatorsmillions ofdollars($4million in 2005). PPL/2200(USBR

22 responseto PacifiCorpDataRequest).

23 Similarly, Reclamation/Serviceseeksreducedelectricrates(without specifyingthe

24 desiredreduction)on thebasisthat waterstoragethatoccursin Reclamationfacilities allow

25 for increasedflows in theKiamathRiver, andthat it providesadditionalwaterto theKlarnath

26 RiveraboveKenoasaresultof its pumpingactivities. ReclamationlService/2,Lesley/6.
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1 TheactivitiesofReclamation/Servicearepresumablyconductedpursuantto requirements

2 imposedby lawsandregulationsrelatedto theoperationoftheIrrigationProjectandthe

3 refuges. In any event,therecordcontainsno evidencethat activitiesofReclamationlService

4 occurfor thepurposeofprovidingabenefitto PacifiCorpfor which thegovernmentis

5 entitledto compensationfrom PacifiCorp’sothercustomers.10

6 To theextenttheKlamathCustomersareclaimingentitlementto a credit for

7 increasedflows in theKlamathRiver thatwould not occurbut for thereducedratesthey

8 receive,theirclaim cannotbesupportedby therecordin this case.Thereis simplyno

9 evidencein therecordquantifyingthe amountof increasedflow that occursasaresultofthe

10 reducedrates—i.e.,theamountofincreasedflow that is beyondtheamountthat would

11 normallyoccurdueto theKlamathCustomers’irrigation andpumpingactivities under

12 standardtariff rates.

13 (4) The Irrigators Overvalued the Alleged Generation
Resulting From Increasedor Return Flow to the Klamath

14 River.

15 KWUA andKOPWUboth attemptto placeavalueon theirassertedincreasedflows

16 to theKlamathRiverby estimatingthevalueofincreasedgenerationtheybelieveresults

17 from that flow. Even assumingtheaccuracyof theIrrigators’ estimatesof increasedflow

18 quantity,theIrrigators’ estimatesof valuefrom thatincreasedflow areflawedin at leasttwo

19 fundamentalrespects:(1) theIrrigatorsoverestimatethequantityof increasedgeneration;

20 and(2) theIrrigatorsoverestimatethevalueof thatgeneration.”

21

22 __________________________

23 10 More thanhalfofthe increasedflow assertedby Reclamation/Serviceis attributedto theLost River DiversionChannel.ReclamationlService/2,Lesley/6. Yet, asalready

24 noted(seesupranote9), that channelwasbuilt by thegovernmentfive yearsbeforethe1917Contract,andthus clearlyhasno connectionwith PacifiCorp.

25 “The quantitiesofgenerationassumedby bothKWUA andKOPWU arealso
erroneousbecauseoftheoverestimationof increasedflow discussedabove.

26
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1 KWLJA witnessMr. Schoenbeckbaseshis estimateofvalueon theassumptionthat

2 “every singledrop” of increasedwaterresultsin additionalgeneration.SchoenbeckCross-

3 Examination,Tr. at211. Thatassumptionis erroneousbecause,amongotherthings: (1) it

4 disregardsthefact that incrementalflow oftenexceedsgeneratingcapacityandmustbe

5 spilled (PPL/1802,Smithl2;SchoenbeckCross-Examination,Tr. at211-13);(2) it fails to

6 accountfor ramprates(SchoenbeckCross-Examination,Tr. at 213); (3) it disregards

7 PacifiCorp’sreservoirstoragelevel commitmentsanddownstreamminimumflow

8 requirements(PPL/1802, Smith/6-7);and (4) it fails to accountfor any costs(or at least

9 decreasedvalue)associatedwith unpredictableincreasesin flow (PPL/1 802/Smith/7).12

10 Simplyput, Mr. Schoenbeckfails to takeinto accounttherealitiesofoperatingPacifiCorp’s

ii Kiamathfacilities andgenerationsystem. Therefore,it wouldbeunreasonableto rely on his

12 assumptionsaboutincreasedgeneration.In fact,Mr. Schoenbeckhimselfcharacterizeshis

13 estimateasan “order-of-magnitudenumber.” SchoenbeckCross-Examination,Tr. at 211. In

14 otherwords,he apparentlybelieveshis estimatemaybeinaccurateby afactoroften. Id.

15 Such“evidence”not only falls far shortofsubstantialevidence,it warrantsno consideration.

16 KOPWTJ’s witnessMr. Rozaklis‘s estimateof 81,000MWh of incrementalenergyis

17 similarly flawed. Mr. Rozaklisfails to measureincrementalflow increasesandfails to adjust

18 for the lackofpredictabilityassociatedwith anypotentialincreasedflow. PPL/i802,

19 Smith/8. A suddenincreasein Klamathgeneration,dueto anunpredictableincreasein flow,

20 doesnotresultin asystem-wideincreasein electricitygeneration.Rather,an unpredictable

21 increaseinKlamathgenerationwould necessitateareductionin generationat anotherplant

22 in orderto maintainsystembalance.Obviously, thisshifting ofgenerationdoesnot provide

23 anyincreasein incrementalgenerationto PacifiCorp. Id.

24
12 Unpredictableincreasesin flow causePacifiCorpto reducegenerationat another

25 plantto balanceits system(in which casethereis notan increasein thecompany’ssystem
generation).PPL/1802, Smithl7.

26
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1 Usingflawedestimatesofincrementalgeneration,both irrigatorgroupsthen

2 exacerbatetheirerrorsby multiplying thosequantitiesby erroneousenergyvaluesto arriveat

3 estimatesofannualvaluesof thesupposedincreasedwatertheyhavemadeavailableat

4 Keno. Takingtheaveragemonthly volumesofthe“incrementalhydroassociatedwith the

5 developmentof theKlamathBasin” estimatedby Mr. VanCamp,Mr. Schoenbeckcalculates

6 amarketvalueofthe“incrementalwatersupply” purportedlyprovidedbytheOn-Project

7 irrigators. KWUA!102, Schoenbeck/lO.Mr. Schoenbeckbaseshis valuationon forward

8 marketprices,withoutanyexplanationas to whysuchpriceswould be appropriate.Id. The

9 priceusedby Mr. Schoenbeckwas$62 perMWh, which wasbasedon pricesat Mid-C for

10 firm transactions.PPL/i802,Smithl6. Similarly, KOPWUwitnessKathryn Iverson

11 calculatesan incrementalvaluefor the81,000MWh estimatedbyMr. Rozaklis. However,

12 Ms. IversonusesPacifiCorp’sprojectedcostof replacementpowerfrom PacifiCorp’sFERC

13 licenseapplication,assumingPacifiCorpwould haveto buy replacementpowerif it werenot

14 ableto generatepowerat theKlamathHydroelectricProject. KOPWU/300,Iversonl7.

15 Ms. Iversonvaluestheestimatedincrementalgenerationat $68.86perMWh. Id.

16 Thevaluesfor theassertedincrementalgenerationareseriouslyexaggerated.First,

17 neithervalueaccountsfor theoperationaldifficulties andrisks attributableto unpredictable

18 flow increases,which canoccurin any hourof anyday and,assuch,havelimited if any

19 valueto PacifiCorp.PPL/1802,Smithl4, 6, 8. Further,Mr. Schoenbeck’svalueof $62 per

20 MWh is basedona“flat” price,reflectingaproductthatprovidesaconstantlevel ofenergy,

21 which is certainlynot whatunpredictableandfluctuatingincreasesin flow on theKlamath

22 River provide. Id. Theevenhighervalueassumedby Ms. Iverson,$68 perMWh, fails to

23 accountfor theuncertaintyassociatedwith therelicensingeffort, whichwill mostlikely have

24 adetrimentaleffecton projectflexibility, controlandvalue. PPL/1802,Smithl8.

25 Thevalueof increasedgenerationdueto purportedincreasedflows atKeno is, at

26 best,reflectedby PacifiCorp’sdecrementalgenerationcosts,becauseunpredictableincreased
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1 hydrogenerationresultsin PacifiCorpbackingdownits generationelsewhere.PPL/i802,

2 Smithl7-8. This figure mustalsobe adjusteddownwardto reflect the likelihood of spill and

3 increasedoperationalrisk. Id.

4 2. The Klamath CustomersShould Be Transitioned from Historical Contract Rates
in Accordancewith SB 81 if They Are Moved to a GenerallyApplicable Cost-

5 BasedRate Schedule.

6 Thereappearsto beno disputethat themitigationprovisionsof SB 81 areapplicable

7 if theKiamathCustomersaremovedfrom thehistoricalcontractratesto generallyapplicable

8 cost-basedrateschedules.PPL/1214,Griffith/3; Staff/1500,McNamee/19;KOPWU/300,

9 Iverson/8-9; KWUA/i02, Schoenbeck/13.PacifiCorpalsoagreesthattheSB 81 rate

10 mitigationappliesto currentmeteringpointsatwhich serviceis providedundertheKlamath

ii contractrates,evenfor newcustomersthattakeserviceat suchmeteringpoints. Griffith

12 Cross-Examination,Tr. at 103-04. Thustheonly disputeis with respectto how SB 81 is to

13 be applied.13

14 PacifiCorpandStaffrecommendthat theSB 81 ratecreditshouldbeequalto the

15 differencebetweenthenetstandardrate(i.e., excludingtheSchedule98 BPA credit

16 reduction)andthehistoricalcontractrate(6 mills for non-governmentirrigatorsunderthe

17 USBR Contract;5 mills (on-peak)and3 mills (off-peak)for U.S. governmentpumpsin the

18 basin;7.5 mills undertheUKRB Contract)increasedby 50%. StaffYl5O2,McNamee/16;

19 PPL/i214,Griffithl4; PPL/1216,Griffith/7; PPL/12i7.

20 In contrast,KOPUWproposesto includeBPAbenefitsaspartof thetotal chargesin

21 computingcustomers’SB 81-basedKlamathcontractrates,whichhastheeffectofreducing

22 the increaseto theSB 81 Klamathcontractratesto lessthan50%per year. PPL/12i6,

23

24 13 If theprovisionsof SB 81 arenot applicable(suchasif thecustomersaremovedto
arateschedulethatis not “generallyapplicable”),thereareno otherratemitigationpolicies,

25 rules, or statutesapplicableto theKlamathCustomerscurrentlyservedunderSchedule33.
Staff/1500,McNamee/i9-20.

26
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1 Griffith/S. Theapplicationof SB 81 proposedby KOPWUwould dilute theBPA residential

2 exchangebenefitsofcustomersqualifiedto receivetheBPA credit. Id. Consistentwith the

3 Commission’spastpractice,theeffectsoftheBPA creditmustnotbe takeninto accountin

4 settingthebaseratesoftheKlamathCustomers,andaccordingly,theSB 81 implementation

5 proposedby KOPWUmustberejected.Id.

6 Further,consistentwith PacifiCorp‘ s proposalfor transitioningtheKlamath

7 Customersto Schedule41 rates,theCommissionshouldadopttheCompany’sproposalto

8 increasetheBPA credit for qualifying KlamathIrrigatorsby 0.08 centsperyearfor seven

9 years,oruntil theBPA credit for thosecustomersis equalto thecreditbeingappliedto other

10 customers.PPL/1214,Griffithl5.

11 3, Implications of FERC’s Proposal to DecoupleGovernment DamUseCharges

12 from PacifiCorp’s Retail Rates.

13 PacifiCorpidentifiestwo potentialimplicationsfrom FERC‘ s January20, 2006order,

14 in whichFERCdeterminedthat it would exerciseits authorityto readjustPacifiCorp’s

15 chargesfor theuseofsurpluswaterfrom theLink River Dam,andproposedto “decouple

16 thesechargesfrom PacifiCorp’sretailrates.” PPL/1908,Richardson/il(FERCOrder

17 DenyingPetitionfor DeclaratoryOrderandIssuingNotice ofProposedReadjustmentof

18 Annual Chargesfor theUseofa GovernmentDam,datedJanuary20, 2006).

19 First, theproposalto “decouple”thegovernmentdamusechargesfrom PacifiCorp’s

20 retail ratessuggeststhatthediscountedratesprovidedin the 1956USBRContracthave

21 constitutedthechargeagainstPacifiCorpfor useofthegovernmentdam(Link RiverDam)

22 or for “use of surpluswaterfrom theLink RiverDam.” Id. Thatis, thediscountedratesfor

23 electricserviceto Reclamation/Servicehavebeenin lieu of a separatelydetermined

24 governmentdamusecharge.

25 Second,theFERCorderreflectsthat PacifiCorpwill be compensatingthe

26 government,otherthanthroughdiscountedelectric rates,for its hydroelectricoperationson
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1 theKiamathRiver. Accordingly,doublerecoveryby thegovernment,throughdiscounted

2 electricratesin additionto thegovernmentdamusecharges,wouldbe inappropriate.

3 IV. CONCLUSION

4 Forthereasonssetforth above,PacifiCorprespectfullyrequeststheCommission

5 orderthat beginningApril i7, 2006, theelectricratesfor theKlamathCustomerswill be

6 thoseratesestablishedin PacifiCorp’sstandardtariff schedulesgenerallyapplicablein

7 Oregon. Further, theCommissionshouldorderratemitigationfor theKiamathCustomers

8 underSB 81, asset forth above.

9 DATED: March 6, 2006. STOELRIVES LLP

JohnM. Eriksson

12 GeorgeM. Galloway

13 SarahJ. AdamsLien

14 Attorneysfor PacifiCorp
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