BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

In the Matter of the Request of )

)
PACIFIC POWER & LIGHT ) Docket No. UE 170
(dba PacifiCorp) )

)
Request for a General Rate Increase in the )
Company’s Oregon Annual Revenues )

KLAMATH WATER USERS ASSOCIATION OPENING BRIEF

I INTRODUCTION

The Klamath Water Users Association (“KWUA”) respectfully submits this Opening
Brief on behalf of irrigators served through facilities of the United States Bureau of
Reclamation’s (“Reclamation”) Klamath Irrigation Project. Other irrigators in the Klamath
Basin that are not located within the Klamath Irrigation Project are represented by the Klamath
Off-Project Water Users Association (“KOPWUA”). The members of KWUA and KOPWUA
are collectively referred to herein as the “Klamath Irrigators.”

Most of KWUA’s members are retail customers of PacifiCorp within the State of Oregon
who purchase power pursuant to a contract executed by PacifiCorp and Reclamation in 1956
(“1956 Contract”).! As explained in greater detail below, the 1956 Contract was executed by
PacifiCorp in compliance with a condition placed in its federal license for the Klamath
Hydroelectric Project by the Federal Power Commission (now “FERC”).* On its face, the 1956
Contract expires in April of 2006. In UE 171, both KWUA and Reclamation demonstrated that
the terms of the 1956 Contract will automatically be extended on an annual basis, along with

PacifiCorp’s original FERC license, until such time as a new license is issued. KWUA also has

" For simplicity, KWUA refers to PacifiCorp interchangeably with its predecessor California-Oregon Power
Company (“Copco”).

> KWUA also uses “Federal Energy Regulatory Commission” interchangeably with its predecessor, the “Federal
Power Commission.”
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requested that FERC include a similar contract condition on any new license issued to

PacifiCorp.’

In the event that the current (or other) contract terms are no longer required as a condition

on PacifiCorp’s FERC license, this Commission would have the responsibility to determine the

appropriate rates chargeable by PacifiCorp to the Klamath Irrigators. In connection with this

responsibility, the Commission issued an Order in this Docket on August 17, 2005, setting forth

three issues to be addressed with respect to the Klamath Irrigators’ rates. The Commission has

framed the issues as follows:

1.

What is the statutory standard applicable to the setting of electric rates for
irrigators located within the Klamath Basin?

What are the appropriate rates PacifiCorp should charge the Klamath Basin
Irrigators for electric service?

If any rate change affecting the Klamath Basin Irrigators is implemented, how and
when should these customers be transitioned from the rates established in the
historical contracts?

I1. SUMMARY OF ARGUMENTS

The statutory standard that the Commission must use if and when it sets electric
rates for the Klamath Irrigators is found in ORS 542.620, which codifies the
Klamath River Basin Compact (“Compact”). The text and context of ORS 542.620
both indicate that the Klamath Irrigators have a statutory entitlement to electric
power at the lowest reasonable cost of generating that power using the waters of the
Klamath River. This statutory rate is a unique standard under Oregon law because
it ties specific end-users to a particular generating resource, but it is consistent with
numerous federal “preference” laws.

The appropriate rate PacifiCorp should charge the Klamath Irrigators is the lowest
reasonable rate that reflects the cost of generating hydroelectric power using the
waters of the Klamath River. This is consistent with prior practices. KWUA is
prepared to present expert testimony concerning the costs of generating power at
the Klamath Hydroelectric Project. KWUA also is prepared to present expert
testimony concerning the lowest reasonable distribution costs for such power using
rate-making methodologies that have been approved by this Commission. In an
evidentiary proceeding, KWUA could establish the factual basis for calculating a
rate that satisfies the statutory mandate of ORS 542.620 and still fully reimburses
PacifiCorp for the costs incurred in serving the Klamath Irrigators. This rate
would not result in a “subsidy” from PacifiCorp’s other ratepayers.

* Although this Commission retains regulatory authority over any such retail contracts, refusing to approve a
contract required by FERC as a condition on PacifiCorp’s license would deprive PacifiCorp of the privilege of
continuing to operate the Klamath Hydroelectric Project.
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3. Senate Bill 81 describes how any rate change shall be implemented. Senate Bill 81
does not purport to, and cannot, repeal ORS 542.620. Nor does it set the rate that

the Klamath Project Irrigators must pay—it only caps how much that rate may be
increased each year.

III.  DISCUSSION

1. The Statutory Standard Applicable To Klamath Irrigators’ Electric Rates Is
Established By The Compact And Codified At ORS 542.620.

a. The applicable standard comes from the Compact.

The Compact is a legally enforceable agreement between Oregon, California and the
United States, and 1s a state and federal statute. The purpose of the Compact is to establish a
long-term equilibrium between various interests seeking to use the waters of the Klamath River.
These competing interests mclude fish and wildlife, irrigation, hydroelectric development and
other domestic uses. In concrete ternis, the Compact was enacted to ensure the peaceful
coexistence of both the Klamath Irrigation Project and the Klamath Hydroelectric Project. The
Compact was enacted by Oregon, California and the United States in 1957. See generally 1957
Or. Laws, ch. 142; California Statute, .1957, ch. 113 (codified at Cal. Water Code Section 5901);
Pub. L. 85-222, 71 State. 497 (1957).

Article IV of the Compact specifically addresses hydroelectric development of the
Klamath River. The drafters understood that the only hydroelectric development on the river
was (and is) PacifiCorp’s Klamath Hydroelectric Project.* Based on that knowledge, they

crafted Article IV of the Compact as follows:

ARTICLE IV
HYDROELECTRIC POWER

It shall be the objective of each state, in the formulation and the
execution and the granting of authority for the formulation and
execution of plans for the distribution and use of the water of the
Klamath River Basin, to provide for the most efficient use of
available power head and its ecconomic integration with the
distribution of water for other beneficial uses in order to secure the
most economical distribution and use of water and lowest power
rates which may be reasonable for irrigation and drainage
pumping, including pumping from wells.

* The United States Congress ratified the Compact through S.B 2431. The Report accompanying S.B. 2431 states
that “[a]t the present time, Copco is the owner and operator of all power plants on the river.” P.3 (Emphasis added).
Thus, the parties all understood and intended that Article TV would apply directly and exclusively to PacifiCorp’s
Klamath Hydroelectric Project. The S.B. 2431 Report is attached hereto as Exhibit A.
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(Emphasis added). Thus, Article IV ties together a particular generating resource (the Klamath
Hydroelectric Project) to provide power to a specific class of end-users (the Klamath Irrigators)
at a cost-based rate (the “lowest power rates which may be reasonable.”).

b. The Compact is the law of Oregon.

The Commission must make no mistake that the Compact is a law of the State of Oregon,
and that law sets forth the statutory rate standard for the Klamath Irrigators. See ORS 542.620.
In UE 171, PacifiCorp argued that the Compact is not a legally binding obligation of the State.
See generally PacifiCorp’s Motion for Summary Disposition, p. 16. The Oregon Legislative
Assembly appears to have anticipated this argument. They drafted and adopted a second
provision of the statute, in addition to ORS 542.620, to confirm that the Compact is the law in
Oregon. ORS 542.610(1) provides: “The Legislative Assembly of the State of Oregon hereby
ratifies the Klamath River Basin Compact set forth in ORS 542.620, and the provisions of such
compact hereby are declared to be the law of this state upon such compact becoming effective *
* % (Emphasis added).

The Attorney General also has rejected the general premise advanced by PacifiCorp. The
Attorney General has unambiguously concluded that the Compact is not a policy statement but is
the /aw in Oregon:

Oregon, California and the federal government have entered into
the Klamath River Basin Compact, codified in ORS 542.610 and
542.620. The United States Constitution, art 1, sec 10, par 3,
requires the consent of Congress for states to enter into compacts.
The Klamath River Basin Compact was ratified by Congress in
1957 (Pub L 222, Aug. 30, 1957) and became effective September
11, 1957. The compact is a contract between the states involved

and the federal governmment, the parties are bound by the
compact’s terms.

PAGE 4 KWUA OPENING BRIEF



Or Op Atty Gen 748 (1979) (Emphasis added). Not only is the Compact the law, it is the type of
law that must be read liberally to give full effect to its provisions. See Or Op Atty Gen OP-5559
(“It 15, however, a general principle of statutory interpretation that compacts, like treaties, are to

be given a liberal interpretation to carry out the intended objectives of the contracting parties.”)

(Emphasis added).

c. ORS 542.620 cannot be conflated with the default “just and reasonable” standard.

Given that ORS 542.620 is the law of Oregon, the Commission’s next task is to ascertain
what it means. PacifiCorp has proposed that Article IV of the Compact means nothing, and is
simply another way of describing the default “just and reasonable” standard. See Motion for
Summary Disposition, p. 16. But such a reading of the statute violates multiple rules of statutory
construction and must, therefore, be rejected.

First, Oregon law presumes that related statutes having different terms also have different
meanings. See, e.g., Premier West Bank v. GSA Wholesale, LLC, 196 Or App 640, 103 P3d 1169
(Or App 2004) (“Ordinarily, when the legislature has used different terms in related statutes, we
mnfer that it intended different meanings.”). In this case, the Oregon Legislative Assembly
specifically chose to adopt the phrase “lowest power rate which may be reasonable” to describe
power service to the Klamath Irrigators. Furthermore, this standard is directly tied to the
hydroelectric development of the Klamath River. In negotiating and adopting Article IV of the
Compact and ORS 542.620, Oregon’s representatives could have used the words “just and
reasonable,” which appear in Oregon law as early as 1912. See generally Woodburn v. Pub.
Serv. Comm’n, 82 Or 114, 117, 161 P 391 (1916). But they did not do so. To the contrary, they
chose words that, as explained below, are much more similar to the federal preference laws of
the time. Because the Oregon Legislative Assembly chose different words for the Compact and
ORS 542.620 than those used in ORS 756.040, the law presumes that they intended to adopt a
different rate standard.

Second, Oregon law does not permit any interpretation of ORS 542.620 that would either

render it superfluous or fail to give meaning to all its provisions. See Keller v. SAIF Corp., 175
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Or App 78, 82,27 P3d 1064 (Or App 2001) (“We will not construe a statute in a way that
renders its provisions superfluous.”); Fed 'n of Parole & Prob. Officers v. Washington County,
142 Or App 252, 259, 920 P.2d 1141 (Or App 1996) (“In construing those statutes, we are to
presume that the legislature did not intend to enact a meaningless statute.”). ORS 174.010
further commands that when interpreting a statute one shall not “omit what has been inserted.”
PacifiCorp’s suggestion that the Commission may simply conflate the standard contained in ORS
542.620 with the default standard contained in ORS 756.040 violates both of these related
principles of interpretation. The law requires the Commission to give ORS 542.620 some
meaning separate and distinct from ORS 756.040.

Third, ORS 174.020(2) provides that “[w]hen a general and particular provision are
inconsistent, the latter is paramount to the former so that a particular intent controls a general
intent that is inconsistent with the particular intent.” In this case, ORS 756.040 is a general
provision that sets forth the default just and reasonable staﬁdard. ORS 542.620 is a particular
provision that provides a different rate for a specific customer class in a specific geographic
region using a specific generating resource. The two provisions, which use different words and
describe different standards, cannot both be applied to the Klamath Irrigators. In this case,
therefore, ORS 174.020(2) requires that the default standard must yield to the specific standard
set forth in the Compact.

The Oregon Attorney General already has determined that the Compact is specific
legislation that trumps default adininistrative standards. See 39 Op Atty Gen Or 748 (1979). In
1979, the Oregon Water Resources Department asked the Attorney General whether it had the
authority under ORS 536.300 and 536.310 to adopt minimum stream flows contrary to Article 111
of the Compact. Id. at 748-49. The Attorney General concluded that “ORS 536.310 is a general
statute dealing with statewide water use considerations and policies. The compact, however, is
an act dealing specifically with the Klamath River Basin.” Id. at 751. The Attorney General
concluded that: “[A]lthough the board has general authority to establish a state wide, integrated

and coordinated program for water use, that authority is subject to the requirements of the
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Klamath River Basin Compact.” Id. The Attorney General noted that this conclusion was
strengthened by the fact that “the specific provision (the compact) was adopted after the more
general statute.” /d. Here, the Commission’s general authority to establish just and reasonable
rates is subject to the more specific requirements of the Compact—which was adopted after the
“just and reasonable” standard.

d. The Compact is analogous to federal power preference clauses.

The Commission Staff and PacifiCorp may find the rate requirement of the Compact and
ORS 542.620 unusual, or even unique, as a matter of Oregon law. But this rate requirement
actually 1s analogous to the federal “preference” laws that were common during the dam-
building era. The Commission will recall that the Compact is a federal law that was negotiated
and drafted, in part, by representatives of the federal government.” There are numerous federal
laws that prescribe a cost-based power rate for consumers in a specific geographic region using
specific generating resources. See, e.g., Pacific Northwest Electric Power Planning and
Conservation Act of 1981, 16 U.S.C. §§ 839-839h (the “Regional Act” granting regional
consumer-owned utilities a statutory preference over power generating by the Federal Columbia
River Power System (“FCRPS”)).

For example, the Hungry Horse Dam Act of 1944 created a similar geographic preference

with respect to any power generated at the Hungry Horse Dam. The Act provides:

[F]or the purpose of irrigation and reclamation of arid lands, for
controlling floods, improving navigation, regulating the flow of the
South Fork of the Flathead River, for the generation of electric
energy, and for other beneficial uses primarily in the State of
Montana but also in downstream areas, the Secretary of the
Interior is authorized and directed to proceed as soon as practicable
with the construction . . . of the proposed Hungry Horse Dam. . . .

43 USC § 539 (Emphasis added). This clause has been interpreted by BPA as creating a

“Montana Reservation,” which gives Montana residents a preference to power from Hungry

* In addition to being a state law, the Compact also was ratified by the United States Congress. The United States
Supreme Court has declared that an interstate compact approved by Congress has the same legal status as a federal
statute. See Virginia v. Maryland, 540 U.S. 56, 66, (2003) (“We interpret a congressionally approved interstate
compact just as if we were addressing a federal statute.”) (Internal citations omitted.)
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Horse Dam even as compared to other BPA customers. See 44 Fed. Reg. § 57,824 (1979). The
Montana Reservation was reaffirmed by statute in 1964 and again in 1980. The 1964 law refers
to the Hungry Horse Dam Act as creating a “geographical preference of power users in the State
of Montana.” 16 USC § 837h.

Other preference clauses are directly tied to the “lowest rates reasonably possible,” or
some variation thereof. For example, the Niagara Power Project Act provides that at least 50%
of the project power shall be made available for domestic and rural customers within economic
transmission distance “at the lowest rates reasonably possible.” 16 USC § 836(b)(1). The Flood
Control Act of 1944 provides that the Secretary of Energy shall distribute electric power
generated at reservoir projects under control of the Department of Army “in such a manner as to
encourage the most widespread use thereof at the lowest possible rates to consumers consistent
with sound business principles * * *.” 16 USC § 825s (Emphasis added). The Flood Control Act
further clarifies that the “lowest possible rates” means no more than “the cost of producing and
transmitting such electric energy, including the amortization of the capital investment allocated
to power over a reasonable period of years.” /d. The Pacific Northwest Federal Transmission
System Act provides that BPA shall provide transmission at rates fixed and established “with a
view to encouraging the widest possible diversified use of electric power at the lowest possible
rates * * *” (Emphasis added).

Viewed in light of these and other federal preference laws, the Compact is neither unique
nor unusual. Article IV of the Compact provides that the hydroelectric potential of the Klamath
River shall be used to provide the Klamath Irrigators “the lowest power rates which may be
reasonable.” This language is strikingly similar to numerous contemporaneous federal statutes
that create a geographic preference for hydroelectric power at “the lowest possible rate” or “the
lowest rate reasonably possible.” The Commission also will notice that the Compact is no less
specific than these other federal preference laws. In short, the Compact is no mystery; it is

directly analogous to a federal power preference clause that gives the Klamath Irrigators a
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statutory right to purchase power from the Klamath Hydroelectric Project at the lowest

reasonable rates.

e. The Compact was enacted, in part, to preserve the deal between PacifiCorp and
the United States.

Why would the Compact grant a preference to the Klamath Irrigators? Very simply, the
Compact reflects and perpetuates the long-standing policy and agreement that the hydroelectric
potential of the Klamath River Basin would be developed in substantial part, whether by public
or private developers, to provide low-cost power to the Klamath Irrigators.

Reclamation is one of the largest hydroelectric developers in the nation. Reclamation’s
hydroelectric operations support its various irrigation projects across the western United States.
Reclamation initially delayed development of hydroelectric generation at the Klamath Irrigation
Project, however, due to an agreement reached with PacifiCorp in 1917 (“1917 Agreement”).
Through this 1917 Agreement, PacifiCorp provided low-cost power to the Irrigation Project in
exchange for the right to control stream flows on the Klamath River to maximize its
hydroelectric generation. As the term of the 1917 Agreement was winding down, Reclamation
began studying the prospects of developing its own power resources on the Klamath River for
the benefit of the Klamath Irrigation Project. See Reply Brief of the Secretary of Interior,
October 17, 1952, p. 10 (“If power were developed by the Interior Department, it would be
available for pumping, for financial aid to irrigation, and for sales to customers having
preference rights under the reclamation laws.”).

At roughly the same time, however, PacifiCorp applied for a federal license to construct a
major, new hydroelectric facility on the Klamath River. Knowing that it would not be possible
for both it and PacifiCorp to develop and operate new hydroelectric facilities on the Klamath
River, Reclamation filed a protest against PacifiCorp’s 1951 license application (“Protest”). See
Protest of the United States to the Application For License of the California-Oregon Power

Company, Project No. 180, June 1, 1951. Reclamation made the following arguments to FERC:
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However important future agricultural development of the Klamath
Basin may be, vastly more important is the preservation of the
existing agricultural economy of the region. This economy is
largely dependent upon low cost power for pumping. Without Jow
cost power, many thousands of acres in the project would be forced
out of production. Low cost power has been available for over 25
years by virtue of a contract between the United States and the
California-Oregon Power Company. However, this contract
terminates in 1967 and, if the water is not available at that time for
the development of power either by the United States or the water
users, the success or failure of a majority of the farmers with the
project will depend entirely upon what rate the California-Oregon
Power Company shall charge.

See id. In short, Reclamation believed that PacifiCorp should not be entitled to develop the
Klamath River it if meant subjecting the Klamath Irrigation Project to PacifiCorp’s normal tariff
rate.

In a resolution facilitated by FERC, Reclamation agreed to withdraw its Protest and allow
PacifiCorp to receive the original FERC license for the Klamath Hydroelectric Project on the
condition that PacifiCorp continues supplying the Klamath Project with low-cost power. See In
The Matter of the California Oregon Power Company Upon Application for License, 13 F.P.C.

1, 1954 WL 47779 (January 28, 1954). FERC explained:

In reporting under Section 4(e) of the Federal Power Act on
Copco’s application for license, the Secretary of the Interior
recommended that the license be denied. However, in the oral
argument before us, counsel for the Secretary stated that the
Presiding Examiner’s Initial Decision in the project proceeding
was generally satisfactory—primarily because it contains «a
condition which would require Copco to enter into a contract with
the Department of the Interior prior to issuance of a license. That
requirement will be included in the license.

Id. at 4 (Emphasis added). Reclamation withdrew the Protest in exchange for the original license
condition requiring PacifiCorp to execute a contract to continue providing power to the Klamath
Irrigation Project at rate terms acceptable to Reclamation.

PacifiCorp and Reclamation subsequently negotiated and executed the 1956 Contract.
The record reflects that the price specified in the 1956 Contract corresponds to PacifiCorp’s cost
of producing power at the Klamath Hydroelectric Project. Meeting minutes kept by KWUA

reflect the following: “The discussion on power rate schedule was brief, however, Mr. Boyle did
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state that the 6 mill rate was at cost before delivery. 4.54 mills to generate, 1.43 mills pump
storage; making 5.97 mills at the switchboard.” Exhibit B. Another memorandum prepared by
J.C. Boyle® entitled “Negotiations Leading up to Contract Between the Bureau of Reclamation
and Copco dated October 10, 1955, With Particular Reference to the Matter of Power Rates,”
confirms that “the power rates in the original contract were established on a cost basis and that
they fairly represented the cost of power throughout the term of the contract to date.” Exhibit C.
In short, since 1917 PacifiCorp has provided power to the Klamath Irrigators at a price that
reflects the cost of generating power using the Klamath Hydroelectric Project.

It is against this historical backdrop that the Compact and ORS 542.620 must be read.
The ink was barely dry on the 1956 Contract when the Compact was negotiated and drafted. The
two documents deal, at least in part, with precisely the same question: Under what terms may
PacifiCorp or anyone else use the waters of Klamath River to generate hydroelectric power?
There are two basic terms: (1) PacifiCorp’s use of the water to generate hydroelectric power is
subordinate to the Klamath Irrigators’ use of the water for irrigation, and (2) PacifiCorp must
make power available to the Klamath Irrigators from any hydroelectric development of the
Klamath River at the lowest reasonable cost of producing the power. The Compact and ORS
542.620 do not expire in 2006. Clearly the drafters of the Compact and the Oregon Legislative
Assembly intended for PacifiCorp to continue to honor the terms of its bargain so long as
PacifiCorp continues to monopolize the hydroelectric potential of the Klamath River, even after

the expiration of the 1956 Contract and PacifiCorp’s original FERC license.

2. Under ORS 542.620 And The Compact, The Appropriate Rate Reflects The Cost Of
Generating Power At The Klamath Hydroelectric Project And Delivering It To The
Klamath Irrigators.

KWUA is prepared to submit expert testimony that gives a straight-forward meaning to

the statutory standard established by the Compact if or when it becomes necessary for this

°J.C. Boyle was, at that time, the President of Copco. Mr. Boyle was intimately involved in both the engineering
and legal development of the Klamath Hydroelectric Project. In recognition of his contributions, the primary
hydroelectric facilities in the Klamath Hydroelectric Project have been named in his honor.
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Commussion to develop a new power rate for the Klamath Irrigators. The power cost component
of any new rate to be charged to the Klamath Irrigators must be based on the cost of power
generated by the Klamath Hydroelectric Project. As discussed above, it is no coincidence that
the “lowest power rates which may be reasonable” appear under the heading “Hydroelectric
Power.” Nor 1s it any coincidence that PacifiCorp was and is the only developer of hydroelectric
power on the Klamath River. Thus, the rate standard set forth in Article IV of the Compact and
ORS 542.620 1s directly linked to the cost of power at PacifiCorp’s Klamath Hydroelectric
Project.

To determine the cost of power from the Klamath Hydroelectric Project, the Commission
will determine PacifiCorp’s fully-embedded investment in the facilities, plus the expenses
meurred operating and maintaining the facilities. For example, it is most likely that following
relicensing there will be four hydroelectric generating facilities on the Klamath River: JC Boyle,
Iron Gate, and Copco 1 and 2. The cost of power generated from these four facilities can be (and
has been) readily ascertained from PacifiCorp’s books and records. This would take into
account operation and maintenance costs, as well as the precise investment and depreciation
expense incurred each year associated with plant investments. The generation output of the four
facilities under normal water conditions can also be readily ascertained. The power component
of the rate for the Klamath Irrigators would then reflect the per-megawatt cost of producing
power from the four facilities. Below is a schematic depicting how such a calculation would be

derived, without placing any numbers on the components at this time.
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METHOD FOR CALCULATING
KLAMATH FALLS HYDORELECTRIC FACILITY

POWER COSTS
BOYLE |IRON COPCO | COPCO TOTAL
GATE #1 #2
Direct Costs:
Operation & Maintenance
Expense

Taxes — Other

Depreciation Expense
(Return of Capital)

Return on Capital

Total:

Normalized Generation
(MWh)

Cost - $/MWh or
Mills/kWh

Cost Cents/KWh

KWUA is aware that the costs and operations of the Klamath Hydroelectric Project will
be much different 1f and when PacifiCorp is granted a new license for Klamath Hydroelectric
Project. For example, undepreciated capital investment costs are likely to increase as a result of
the relicensing proceeding. Furthermore, it is unknown at this time what the output of the
hydroelectric facilities will be under normal water conditions after the facilities are granted a
new license. Nevertheless, these variables can be estimated based on representations made by
PacifiCorp to FERC in the context of its application for a new license.

The other rate components include the cost of distribution, metering, billing and general
overhead expenses. These components would be developed using well-established cost of
service principles. The Commission would take into account the long-run and short-run
marginal costs, as well as embedded costs of those functions. The Compact’s “lowest reasonable
rate” language requires the Commission to explore all recognized methods of measuring cost

causation and to use the method that results in the “lowest reasonable rate.” For example, the
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Commuission has endorsed the use of short-run marginal costs plus a minimum contribution to
fixed costs as an acceptable method for recovering a utility’s distribution costs. See generally Re
Northwest Natural Gas Co., UG 71, UG 5, Order No, 89-1358, 107 P.U.R 4™ 306, 1989 WL
418502 (Or.PUC 1989).

An investigative proceeding would be required to develop a factual record supporting the
Commission’s decision. In an evidentiary hearing, the Commission would receive expert
testimony concerning the embedded fixed and variable costs of power production at the Klamath
Hydroelectric Project. The Commission also would receive factual evidence concerning the
lowest reasonable distribution costs. Experts might differ on these numbers, in which case the
Commission would apply expertise in cost of service principles to establish the lowest power
rates which may be reasonable.

Much has been said already about other PacifiCorp customers “subsidizing” the Klamath
Irrigators. But under the method described herein, the Klamath Irrigators would pay the full
costs of their electric service. The Klamath irrigation loads would be served at-cost from a
designated source of power, the Klamath Hydroelectric Project. There is no shortfall left to

’)7

“subsidize.”” This is not unlike the benefit that PacifiCorp’s residential customers enjoy due to

the “residential exchange” provisions of the Regional Act, which give such customers a limited

7 If there is a subsidy at all in this case, it is one flowing from the Klamath Irrigation Project to PacifiCorp. Even if
PacifiCorp were to recoup nothing for power provided to the Klamath Irrigators, the cost of producing the remaining
power at the Klamath Hydroelectric Project still would likely be below PacifiCorp’s average system cost for power.
Thus, even if service to the Klamath Irrigators were below costs, there still would be a net-benefit to PacifiCorp’s
other ratepayers that would more than justify such a rate. J.C. Boyle testified to this before the California Public
Utilities Commission:
In my opinion the operation of the Link River Dam for the extended
term, as an indispensable adjunct to our peak load plants, permits the company
to meet its peak load requirements at the lowest average cost for capacity and
energy. This reduction in operating expenses enables the company to make such
service available to its California customers at the lowest possible cost.
Thus, the benefits to the company of this contract will be directly
reflected in the rates to our California customers. We do not consider the
special rates to the United States, which is contained in this contract, to be a
concession of any sort but instead consider it to be a reasonable price for the
company to pay for the advantage it receives for itself and its customers under
the contract.
Exhibit D. But KWUA is not asking for a below-cost rate in this proceeding. It is merely seeking to enforce its
statutory entitlement to receive power at cost from the Klamath Hydroelectric Project.
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legal entitlement to FCRPS power. It has never been suggested that this rate differential
perpetuates a “subsidy” by PacifiCorp’s other ratepayers. Computing the Klamath Irrigators’
rates using this method differs from the traditional “just and reasonable” rate standard, but is

cost-based and fair to all interested parties.

3. Senate Bill 81 Describes The Implementation Of The New Rates For The Klamath
Irrigators, And Nothing More.

On July 21, 2005, the Oregon Legislative Assembly enacted Senate Bill 81 (“SB 817)
into law. Section 3 of SB 81 provides that the Commission shall require PacifiCorp to mitigate a
rate increase for “rates that were set under contracts entered into before 1960 and remained
unchanged throughout the period of the contract” if the increase in the cost of electricity to that
class of customers by reason of the transition will exceed 50 percent during the first 12 calendar
months after the transition occurs. There should be no question that SB 81 applies to the
Klamath Irrigators after the expiration of the 1956 Contract and any extension thereof required
by FERC.

SB 81 provides a mathematical formula for gradually transitioning from the historical
contract rate if and when the Klamath Irrigators’ power rates change, cither by virtue of a FERC
ruling, a ruling of this Commission or otherwise. In other words, this Commission must either
set or approve the new rate, and SB 81 sets the maximum rate at which the transition shall occur.
The Commission should note that SB 81 does not establish a rate standard, but merely describes
how fast applicable rates may transition to new rates.

Nothing on the face or in the legislative history of SB 81 purports to repeal or interpret
the Compact or ORS 542.620. Nor could the Oregon Legislative Assembly unilaterally
terminate the rights conferred under Article IV. Article XTIV of the Compact provides that “[t]his
compact may be terminated at any time by legislative consent of both states, but despite such
termination, all rights then established hereunder or recognized hereby shall continue to be
recognized as valid by the states.” SB 81 is not an act by both states, and does not attempt to

terminate the Compact or any rights conferred by the Compact.
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Iv.  CONCLUSION

For the foreseeable future, the current power rates paid by the Klamath Irrigators will
continue to be required as a condition of PacifiCorp’s FERC license for the Klamath
Hydroelectric Project. If and when FERC issues PacifiCorp a new license that does not require
the current, or any other, power rate, then this Commission will be called upon to establish the
appropriate rates. In making this determination, the Commission will be guided by the Compact
and ORS 542.620. The text and context of these provisions provide the Klamath Irrigators a
statutory right to the lowest reasonable cost of hydroelectric power generated using the waters of
the Klamath River. This is a unique rate standard under Oregon law that may not be either
ignored or conflated with the default rate standards. Furthermore, this is a cost-based rate
standard that is fair to all of PacifiCorp’s ratepayers and shareholders in light of PacifiCorp’s

continued access to the hydroelectric potential of the Klamath River.

DATED this 29" day of August, 2005.

Resptectfully submitted,

CABLE HUSTON BENEDICT
HAAGENSEN & LLOYD LLP

byt pd o

EDWARD A. FINKLEA, OSB No 84

J. LAURENCE CABLE, OSB No. 10 5
RICHARD G. LORENZ, OSB No. 00308
Of Attorneys for

Klamath Water Users Association

efinklea(@chbh.com
jcable(@chbh.com
rlorenz(@chbh.com
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L' THE NATIONAL ARCHIVES

L420—440(

8, 2426—Continued
Mr. Ellender; Committee on Agriculture
and Forestry, 10601,

S. 2427—To insure greater consistency among
Federal loan programs, to avoid hidden
subsidies, and to achieve more effective
coordination between Federal loan pro-
grams and the fiscal and credit policles of
the Pederal Government.,

Mr. Capehart; Committee on Banking and
Currency, 10601,

S.2428-—To amend the act known as the
“District of Columbia Revenue Act of
1837,” approved August 17, 1937.

Mr. Magnuson; Committee on the District
of Columbia, 10601,

8. 2429—For the relief of Ma Chuck Moon
and Ma Chuck Woon.
Mr. Magnuson; Committee on the Judi«
ciary, 10601.

S. 2430—TFor the relief of Carlos Olmos Chang

and his wife, Maria Luisa Chin de Chang.

Mr. Kuchel; Committee on the Judiciary,
10601.

* 8. 2431-—Granting the consent of Congress to
the Klamath River Basin Compact be-
tween the States of California and Ore-
gon, and for related purposes.

Mr. Kuchel, Mr. Knowland, Mr, Morse, and
Mr. Neuberger; Comimittee on Interior
and Insular Affairs, 10601.—Reported (8.
Rept. 834), 13818.—Passed Senate,
14236.—Referred to House Committee on
Interior and Insular Affairs, 14627.—
Committee discharged, amended and
passed House (in lieu of H. R. 8465),
15210.—Senate concurs in House amend-
ment, 15334—Examined and signed,
15586, 15678, —Presented to the Presi-
dent, 15813.—Approved [Public Law 222},
18735,

8. 2432—To require that any person taken
into custody as a suspect in the commis~
sion of a crime in the District of Colum-
bla shall be arraigned within 12 hours
from the time at which he is taken into
custody.

Mr. Butler; Committee on the District of
Columbia, 10601, -

S, 2433—To provide for the construction of
minimum basic recreation facilities in
the Owyhee Reservoir area, Oregon, and
for other purposes.

Mr. Neuberger and Mr. Morse; Committee
on Interior and Insular Affairs, 10601,

5. 2434—To amend the act entitled “An act
to provide books for the adult blind.”
Mr. Hennings; Committee on Rules and Ad-~
ministration, 10601.—Reported (S. Rept.
713), 13091, —Passed Senate, 183582.—Re-
ferred to Committee on House Adminis~
tration, 13803.—Reported (H. Rept.
1228), 15679.—Passed House, 15656,.—
Examined and signed, 16016, 16171.—
Presented to the President, 16282—Ap-

proved [Public Law 308], 167386,

8. 2435—To organize and microfilm the pa-
pers of Presidents of the United States in
the collections of the Library of Con-
gress.

Mr. Hennings; Committee on Rules and
Administration, 10601,

S. 2436—To amend subsection (f) (1) of sec-
tion 209 of the Highway Revenue Act of
1966 (70 Stat. 387).

Mr. Potter; Committee on Finance, 10760.

S. 2437—For the relief of Douglas Keddy.

Mr. Potter; Committee on the Judiciary,
10760,

S.2438—T0o amend the District of Columbia
Business Corporation Act.

Mr. Clark; Committee on the District of
Columbia, 10760.—Reported with
amendments (S. Rept. 986), 149790.—
Amended and passed Senate, 15318.—
Passed House (in lieu of H, R, 8220),
15961 —Examined and signed, 16056,

920

SENATE BILLS

8. 2438—Continued

18171.—Presented to the
16282.—Approved [Public
16735,

President,
Law 254],

. 2439—For the relief of Evangelia Margarita

Novak.
Mr. Smith of New Jersey; Committee on
the Judiciary, 10760,

. 2440—~TFor the relief of Slegbert Haja.

Mr. Smith of New Jersey; Committee on the
Judiciary, 10760.

. 2441—To amend the act of March 4, 1933,

to extend by 10 years the period pre-
scribed for determining the rates of toll
to be charged for use of the bridge across
the Missouri River near Rulo, Nebr. R
Mr. Hruska; Committee on Public Works,
10760.—Reported (8. Rept. 727), 12787.—
Passed Senate, 183574.—Indefinitely post-
poned (I1. R, 988 passed in'iteu), 13831,

. 2442—For the rellef of William 8. Sherrill.

Mr. Hill; Committee on Arihed Services,
10760.

. 2443—-To permit certain veterans to walve

entitlement to insurance benefits under
title IT of the Social Security Act in order
to preserve their rights to receive dis-
ability pensions under laws administered
by the Veterans’ Adminlstration.

Mr. Young; Committee on Finance, 10760.

. 2444—To authorize cooperative associa-

tions of producers to bargain with pur-
chasers singly or in groups and for other
purposes.

Mr. Alken; Committee on Agriculture and
Forestry, 10760.

, 2445-To extend for 2 months the time

during which annual assessment work on
mining claims held by location may be
made,

Mr. Case of South Dakota; Committee on
Interior and Insular Affalrs, 10760.

. 2446—To authorize the partition or sale

of inherited interests in allotted Indian
lands in South Dakota, to provide for an
interim trust patent, and for other pur«
poses,

Mr. Case of South Dakota; Committee on
Interior and Insular Affairs, 10760,

. 2447—To authorize and direct the Secre-

tary of the Interior to undertake con-
tinuing studies of the effects of insecti-
cides, herbicides, and fungicides upon
fish and wildlife for the purpose of pre-
venting losses of those invaluable natural
resources following spraying and to pro-
vide basic data on the various chemical
controls so that forests, croplands, and
marshes can be sprayed with minimum
losses of fish and wildlife,

Mr, Magnuson; Committee on Interstate
and Foreign Commerce, 10760.

S. 2448—To authorize a payment to the Gov-

ernment of Denmark,

Mr. Green; from Committee on Foreign
Relations (8. Rept. 572), 10760.—Ordered
placed on the calendar, 10760.—Passed
Senate, 10894.—Referred to House Com-
mittee on Foreign Affairs, 109824 —Re-
ported (H. Rept. 928), 13076.

8. 2449—To extend the effectiveness of the

Missing Persons Act, as extended, until
April 1, 1958.

Mr. Russell; from Committee on Armed
Services (8. Rept. 573), 10760.—Ordered
placed on the calendar, 107680.—Passed
Senate, 10979.—Referred to House Com-~
mitteed on Armed Services, 11161.—Re-
ported (H. Rept. 888), 12058~—Passed
House, 13026.—Examined and signed,
13090, 13219.—Presented to the President,
13167.—Approved [Public Law 1211,
13965,

S, 2450—For the relief of Luther Joe Bracey

(Choi Myung Datl),
Mr. Jackson; Committee on the Judiclary,
10760.

S.2451—For the relle! of Berta Irene
Heurung (¥lahn Myo Soon).

Mr. Jackson; Committee on the Judiciary,
10760,

S.2452—For the relief of Lou Jean Clark

(Whang Marion).
Mr. Jackson; Committee on the Judiciary,
10760,
8. 2453—For the relief of Emile Zaidan,
Mr. Scott; Committee on the Judiciary,
10760.

S.2464—To provide that the Secretary of
Agriculture shall convey certain land to
the village of New Richland, Minn.

Mr. Humphrey; Committee on Agriculture
and Forestry, 10829,
S. 2455—For the relief of Sari Rothmann.
Mr. Hickenlooper; Cominittee on the Judi~
ciary, 10829.

S, 2456—For the relief of Michael Carlyle
Erickson.
Mr. Hickenlooper; Committee on the Judi-
ciary, 10829.
S.2457—For the relief of Lucy Irene Hen-
ning.
Mr. Hickenlooper; Committee on the Judi~
ciary, 10829,
8. 2458-—For the relief of Victoria V. F.
Farhat.
Mr. Hickenlooper; Committee on the Judi-
clary, 10829,
S. 2459—To amend section 402 of the Civil
Aeronautics Act of 1938.
Mr. Bricker and Mr. Magnuson; Committee
on Interstate and Foreign Comimerce,
10829,

8. 2460—To authorize the transfer of certain
housing projects to the city of Decatur,
I1l,, or to the Decatur Housing Authority,

Mr. Douglas; Committee on Banking and
Currency, 10829.—Reported with amend-
ment (S. Rept. 1043), 15101 —Amended
and passed Senate, 15501.—Passed House,

15825 —FExamined and signed, 16018,
16171.~—Presented to the President,
16282 —Approved [Public Law 234],

16735.

S.2461—To prohibit the unauthorized dis-
closure of certain information by mem-~
bers, officers, and employees of regula-
tory agencies of the Governemnt.

Mr. Jackson and Mr. McClellan; Committee
on the Judiciary, 10829,

8. 2462—To prohibit certain communications
with respect to adjudicatory matters
pending before Government agencies.

Mr, Jackson, Mr. McClellan, and Mr, Yar~
borough; Committee on the Judiciary,

. 1gsz2a. '

S, 2463—For the relief of Richard M. Taylor
and Lydia Taylor.

Mr. Bricker; Committee on the Judiclary,
10867.

S, 2464—TFor the relief of Hope Whang (Hope
Whang Faust) and Arden Whang (Arden
Whang Faust) .

Mr. Bricker; Committee on the Judiciary,
10867.

S. 2465—To stimulate the investment of ven-
ture capital in the production of stra-
tegic and critical metals or minerals.

Mr. Murray; Committee on - Finance,
10867,

S, 2466—To repeal the Sustained Yield Act
of March 29, 1944 (58 Stat, 132), and
for other purposes.

Mr, Murray, Mr. Neuberger, Mr. Humphrey,
Mr, Scott, and Mr. Morse; Committee on
Agriculture and Forestry, 10867,

8. 2467--To authorize the Administrator of
Veterans' Affairs to negotiate a new con-
tract with the city of SBturgis, S. Dak,
with respect to the use of the sewage
facilities of such city by the Fort Meade
Veterans' Hospital, Sturgis, 8. Dak.

Mr. Case of South Dakota and Mr. Mundt;
Committee on Labor and Public Welfare,
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Calendar No. 858

s ConarESS SENATE { " Reporr
5?[ Session }' No; 834
A - =

“RANTING THE CONSENT OF CONGRESS TO THE KLAMATH RIVER
+BASIN COMPACT BETWEEN THE STATES OF CALIFOENIA AND
+OREGON, AND FOR RELATED PURPOSES

gir

L f AUGUST 7 (legislative day, JuLy 8), 1957.—Ordered to be printed

:K%UCHEL, from the Committee on Inferior and Insular Affairs,
e ‘submitted the following ’

REPORT

[To accompany 8, 2431]"

The Committee on Interior -and . Insular .Affairs, to whom was
referred the bill (S; 2431) to grant the consent of Congress to the
Klamath River. Basin compact, between the States of: California and
Oregon,. and for other ‘Purposes,: having considered the same, report
thereon with the recommendation that the bill do pass. o

.+ . NEGOTIATION OF COMPACT. AUTHORIZED =~

. Congress in Public, Law 316, 84t_h»(jo_ng'1:és)s,ha

pproved: August: 9,
8ave 1ts consent to the negotiation of the Klamath River Basin
compact between the States of California and Oregon., Each of the .
S’ta’té‘s“h"rﬁ'éd"“cbmmis_s_i,oners._'.."_,ank, A. Banks, the Bureau .of
Reclamation engineer who supervised constriction of .Grand Coulee
Dam in’Wa, hington State, was appointed by the President as Federal

prglsienﬁgﬁivq and he participated in the negotiations,; .., .

Hollowing  [engthy negotiations, the compact, was ; approved. and
siened by the commissioners of each State, | Subsequently, the Legis
atyre Califoriia _and .Oregon unanimously. -enacted- legislation
ratifying the compact; which measures were approved by the governors
of the respective States. =~ @ '

e Bureau of the Budget, which has assumed the responsibility of

coordinating the views of the executive agencies in connection with

Interstate.. compagts; advised that" thére ‘would be g ‘objection” to
*

fhactment of S. 2431 and “*

i Bitolt o zseemed to.be the most'satisfactory
sotubion to a di lcuit. problem.” .. . Lohnel

.« The bill (S,,2431) is sponsored by the four Senators fiom ‘:Cva.fifojrm :
&nd;OI;qg, 0, 88 Wasl?ublic-Law 316;84th:Congress, - v -~ . /
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L9 P )
MINUTES OF THE EXECUTIVE COMMITTEE OF THE KLAMATH BASIN
WATER USERS PROTECTIVE ASSOCIATION, HELD-IN THE CALIFORNIA
| OREGON POVER BULLDING, MEDFORD, OREGON, AUGUST 11, 1955

The Zxecutive Committee e, complying with article III, Section 2, of the By-La.ws,
met in Special session (by prearrangement)=with ir. John Boyle, General Manager and
Vide President of The Califmia Oregon Powsr Company, in his office in Medford,
Oregon, at 1:30 P.M. Thursdsy, August 11, 1955,

* Comnmittee members pcresent were Frank Ze Howard, chairman, B, M, Mitchell, Vice-
Chaz.rma.n and Frank L, King, Jdr., an and Jo‘m L, Stewart, Jr., oecretary.

, The Cha.imo.n op@nAd the meatmg vy stating that this commlt‘bee was presenit to
discuss the draft of proposed Contrach between the Tnited States Department of the
. Interior and Copco (which incidently was received from C. H. Spencer, Bureau of
Reclamation just prior to meeting date but after datle had been setd.
¥r, Boyle stated that he was very willing to discuss all or any part of the
draft hut that he could not commit himgelf on any of th@ comnittees questions.

General dl scussion was then had on ques’a:.ons and sta.tements by committee and
answers by Mr. Boyle, the“highlights of which are as follows:

1. Why shouldn't the Indian Lands and a.ll other 1a.nds outside the boundaries
of the Project in the Upper Klamath River Basin be included in this Contract for a
reasonable power rate snd the Contract be signed dy the Secretary of the Interior
Mr, Douglas McKay (not Cs H., Spencer) wha has jurisdiction over the Indian Lands.
Too, nearly all drainage water, including well water, in the upper reaches of the
Klamath Drainage Bagsin, finds its way dovm for irrigation and power purposes,
w‘xether over Project lands or not. :

lire. Boyle stated that z.f gigning the Contract by Secty. Dovglas McKay in=
stead of Mre Spencer would make it legally OK to give Indian Lands and all other
lands lying outside of the Project a low powsr rate without the Public Utilities
- Commission of the State of Oregon ruling that partiality was being shown, he be=-
lieved that Copco would approve such a rate., Farther, that it would without a

doubt be a good thing financially for Copco if a favorable power rate could be
granted,

The Committee countered by stating that the Public Utilities Commission
certainly should weight the magnitude and importance of the other things involved
at this time in this area of Oregon as pertains to water =nd power, and not try
to compare with & prodlem with no smularl'ty in another part of the State.

2. That a reagonable power rate would enghle approxlmately 300,00 acres (in-
cluding Butte Valley) to irrisate whether all land was levelled or no‘b as sprinkl-
ers would be used on many thousands of hill land acres, That irrigating by sprin-
klers would also make it better for Copco from a power use standpomt.

Mr. Boyle stated that Copco ca.n readily see this o be true,
Se. That many homes and other useages for power at cormercial rateé would
materilize on this 300,000 acres, creating business for merchants, dealers, etc.,

a8 well asz-for Copco.

lMre. Boyle stated that there wazs no doubt but what additional revenue fronm
commercial use would warrent a reasonsble power rate for pumping on these lands,
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4o Tha't it would be a genersl stimulation,
Mr'. Boyle sitated that Copeco can readily see this to be true.

, 5., That a reasonable power rate for these lands is the only way in which
water for beneficial use can be used quickly and assuredly. That it is & fall=-
‘a.cy to infer that when these lands lying outise of the Project are taken into A
the Project they can then benefit by the 6 mill rate, when in fact only approx-

imately 75,000 acres of the 300,000 acres could ever be taken into or ssarved by
the Pro,]ect and benefit from tha nroposad 6 mil) rate., This approximately 70,
000 =zcres bemn' Butte Valley and high land lym:r on the fringe of the Pro,]ect.

, Mr, Boyle answered the first part of this question by sta.ting tha.t it is
true that the Bureaun is usually many years in bringing their plans to completion.

He would not comit himself that he lmew the secofd part of the question
to be trus and was rather hesitant and evasive in an inconclusive answers.

8. There should be & Paragraph or Section In thig draft of Contract stab--
ing that Copco will furnish at some given time additional storage in vieinity
of Upper Klamath Lake and at the end of 50 year Con‘bra.ct will transfer title to
the USA or its successors or assin'ns.

Mre Bo.,rle stated that Copco will not approve 'bhis request. That  for
Copeco to say that they will give away to anyone an ultimate $13,000,000 inve st
ment (additional storage only) would be down right foolishness, Mr. Boyle did,
howaver, explain in some detail the proposed storage plans that Copco has and ..

‘gave ea.ch person present a copy of a layou'b drawing.

© 7e  That pe.ra.gra.ph 7 of Water Users draft of Contract should be included 'in
draft of Burea.u-Copco Contracte

Mr. Boylé stated that again Copco would be o'nring away a heal‘bh‘v, in-
vestment, that someday they expect to be reimbursed by someboldy for any ramain-
ing :mterest they may have n.nvested in these dykesj.flowage and easement righis

B.v An explanation of paragraph ‘5 was requested. ‘

Mpr, Boyle stated that this paragraph implies that Copco has first right
t0 the waters of the Upper Xlamath Basin for power purposes,

9¢ An explanation of paragraph 9 was requested.

Mr, Boyle stated, among other things, that it was understood that the
_Fi.sb. and Wildlife is to decrease their acreage rather than inecrease ite.

The Committee countered by stating thaf this was very hard to believe,
indeed, ’ c

The discussion on power rate schedule was brief, however, lMr, Boyle did
gstate that the 6 mill rate was at cost befors delivery. 4.5%4 mills to generate,
1,43 mills pump storage; making 5,97 mills at the switchboard. .

With genersl discussion at an end the meeting adjourned at 4300 PJM,

Prior to the departure to iMedford there being a quorum present, the members
approved the signing of vouchers and checksimg follows: .-:

KWVA 00234
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ATTESTSs -

Virginia Dyer
Smith-Bates Prig Co

Chet Lan sle‘b-Postma.ster
John L. Stewart, Jr
Klam.th Irrs Dist,.

L

Clerical Serv. , $ 6400

O0ffice Suppl, - Be425
1 roll 3¢ stamps 15,00
Serv. 3ecty-~Treas ' 70,00
Phone sgervice 1,40
i
‘,’:;/
2 i /"-} /'X//V?/‘—’f’é'f//'(
G‘}gilrman

MINUTES OF KLAMATH BASIN WATER USERS PROTECTIVE
ASSOCIATION, BUREAU OF RECLAMATION ADMINISTRATIVE

BUILDING, AIBPO‘B’I‘

KLAMATH FALLS, OREGON, AUGUST 17, 1955

The Board of Directors of the Klamath Basin Water Users Protective Agsgo-
cistion met in Special session in the Bursuu of Reclamsation Administration
Building, Airport, Klamath Falls, Oregon, at 1:30 P.M. August 17th, 1955,

The meeting was called to order by Frank Z. Howérd, President of the Board,

Present in answer to roll call were Directorss Frank Z., Howard, E. M.
Mitchell, Dick Henzel, John A. Marshall, Frank L. King, Jr., and Lloyd Gift,
and John L. Stewart, Jr., Secretary-Treasurer.

Others present were:

Wime. Ganong, Attorney, Nelson Beed and George Steven-

son of the Oregon Klamath River Comission and Paul Tschirky of Tulelake.

The minutes of BExecutive Committes meetings on June 7th and August 1lth,
were read by the Secretary and on motion made, seconded and duly passed, were

approved as read and ordered signed.

After General discussgion on ths dmft of proyosed Contract, as a waole,
between the United States Department of the Interior and The Califeornia Oregon
Power Company, it was agreed that each paragraph of the Contract be read and
discussion on each be had, ma»::.ng changes, additions and deletlons w’“xere deemed,

necessary.

The changes, additions and deletieng $0 this proposed draft of Contract

and the reason

s therefore, will e set forth in letter form very shortly and

transmitted to Secre’ca,ry of the Interior Douglas llcKay, lr. C. H, Spencer, Reg-
ional Director, - Bureau of Reclumation, and others, with a copy of draft of pro-
posed Contract as revised by the Board of Directors of thisg Association.

The Board unanimously agreed that a Contract as important as this one is
should be signed by the Secrstary of the Interior and not by Mr., C. He Spencer.

For one reason, among others,

lire Spancer has no jurisdiction over Fish & Wild-

life and this Contrzci co*rl'o.lns a maragraph perbtaining to that Government Scr—

vice,

The Board directed the 3ecrat: ary tec see if he could obtain »rints of Upper

Klamath River Basgin, marked Exhibit 4.

draft of Contract,

These are neceasary t0 complete revised

KWVA 00235
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MEMORANDUM

. Negotiations Leading up to
Contract Between the Bureau of Reclamatlon and Copco
. dated October 10, 1955,
With Particylar Reference to the Matter of Power Rates

Lo

Five years ago, on November 10, 1955, the Attorney General
of Oregon rendered an oplnion, contrary to the former Attorney
General's oplnion, that the waters in the Klamath basin were
subJect to appropriation. The opinlon was submltted to attorneya
Roberts, Rives and Kuykendall for review, The result was authori-
zation by the board of directors on February 15, 1951 to make
application to the Federal Bower Commission and the Hydroelectrilc
Commission of Oregon for the construction of a project on. the
Klamath River designated as Big Bend. These appllications were

prepared and filed with both commissions under date of April 16,
1951, .

Protesta were flled with both commisslons by practically
all of the irrigation districts in the Klamath basin, the State
of Californla, the State of Oregon, the state leglslative repre-
sentatives, the Secretary of the Interior, the Bureau of Reclama-
tion, County of Klamath, City of Klamath Falls and many individuals.

In fact the company had very little support other than certaln
business interests, ;

A hearing.was held in Klamath Falls before the Hydro-
electric Commlszsion on June 11, 1951, at which time the company
stated that no development could bhe made on the Klamath River
wlthout an extenslon of the Klamath lLake contract. So the com-
mission stated that "No further hearings will be held at the
present time, and we are satisfied that if the company could work
out an agreement with the Bureau of Reclamation for an extension
of the contract on the Upper Klamath Lake there would be no
further question about the ‘issuance of a llicense."”

The Federal Power Commigsion asked for additlonal informa~
tion relative to water supply, economic studies of various plant
capacities, and information on the past, present and fubture uses
of Klamath River for navigatlon, The data was prepared and sent
to the FPC, with the result that the FPC held a hearing on June
30 at Klamath Falls at which time statements were made by all
parties opposing issuance of a license. Exhiblts were intro-
duced and stenographilic records were made of all the proceedings.

After the FPC hearing, tlime was granted for those inter-
vendng to file briefs and supplemental data. - This consumed- a
period of about a year, or until October 2, 1953, when the FPC
issued a license for Project #2082, Big Bend #2.

KWVA 00124
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The FPC license for construction of Project #2082 pro-
vided:

l. That the llcense should be accepted within a year, and.
that with acceptance of the license there should be
coples of the agreement between the Licensee and the
Bureau of Reclamation for extension of the Upper Klamath
Lake regulatlon for the term of the license.

2. That the company should fille applications for licenses
on all of 1ts power plants on the Klamath River, namely,
Eagt Side, West Side, Keno and the two Copco plants, =Ex-
tensions of time have been granted by the FPC as re-
quested,

During the spring of 1953, certain individuals represent-
ing the 1rrigation districts and the business interests belileved
that the opposition to the company's development of Big Bend #2
could be removed 1f the company was willing to discuss with
organized groups provisiom which they believed should be t 1
the contract between the Bureaun and th ] iz

e e cog power

=4 ne te act to date. In response to the

request of this group, the company prepared a statement of its
power cost and a statement of its estimated cost for the pro-
posed Blg Bend #2 plant. These costs were quoted in a letter to

'~ Mr, Ganong of April 20, 1953, as follows:

Production cost at powerhouse

swltchboard (present plants) L.,54 milis
Transmission cost from powerhouse
to distribution substation 1.65 mills
Total | 6.19 mills
Estimated cost of power at switch- |
board (Big.Bend #2 plant) 4,37 milis
Transmisslon cost fram power plant
to distribution substation 1.60 mills
Total 5.97 mills

After several meetings, this group organlzed the Klamath
Basin Water Users Protectlve Association (incorporated -July 8,
1953), and agreed with us that we could make no progress in
obtaining a contract without starting negotiations with the

KWVA 00125
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Bureau of Reclamation. Commundcation with the Bureau in May 1953
resulted in a statement from the Bureau that they would meet with
the company to dlscuss the terms and conditions of the contract,

30 the company was asked for a statement of the conditions and .-
stipulations under which the company would exbtend the ILink Rliver

dam contract., These were contalned in memorandum of July 10,
1953 which contained seven conditions:

1. 50~year temm,

2. Same priorities for irrigation as contract of February
24, 1917.

3. Eliminate 25-mile radlus from Merrill.
4, BSubject to water rights conferred by treaty on Indians.
5. Operate upper lake same as contract of 1917.

6. Surplus and return watera above Keno, No diversion out-
glde the Klamath basln watershed.

7. Company furpnlsh electric power for all pumping plants on
project:

a. At same rates for the Bureau.

b. 6 mills per kilowatt hour eliminating 7-1/2 HP
or less.

Thls memorandum was submltted to both. the Bureau and the water users
asgoclation.

Under date of September 1, 1953, Mr. Ganong directed a letter

tﬁ the Klamath Basin Water Users Protective Assoclation stating
that:

1.
2.

The proposed 6-mill rate of Copeco was not quite low enough.

The boundaries of the area should be more adequately des~
cribed.

L 4

3. That it was his understanding that Copco would be willing
to enter 1lnto an agreement giving priority for beneficial

use of water to all lands above the Keno shelf as the re-
turn flow would be above Keno. ‘

4. The company was willing to furnish power at cost.

Late 1n 1953, advance coples of the Upper Klamath River Basin
report, belng prepared by the Bureau of Reclamation, was made.
avallable. Bubte Valley came actively into the picture because
of the Bureau's proposal to divert Upper Klamath Lake water through

KWVA 00126
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Butte Valley to a proposed power plant above Copco. Conslderable
time was taken in studying this report by all concerned. It wasg

indicated by the Butte Valley water users that 1f they could get

2 favorable pumping rate that they would not be interested in

the Bureau's. proposed irrigation and power scheme,

On April 20, 1954, at a meeting with the Oregon Klamath
River Commission there was considerable discussion about Butte
Valley, supplemental atorage, water rights and pumplng rates to
be applied not only to on-project umers but off-project users.
The Oregon Klamath Rliver Commission felt that some off-project
pumping rates would be necessary to satisfy all users of power
for pumping in the area.

On April 22, 1954, at a meeting with the Klamath Basin
Water Users Protective Assoclation, the proposed extension of the
contract between the company and the Buréau was discussed. No
members of Copco were present. Certaln districts favored oppos=-
ing extensilen of the proposed contract for regulation of the
lake inhdefinltely. Others favored extension of the contract pro-
viding off-project pumping rates were obtained, and other items.
It was concluded. that the asgoclation would draft a form of con-

fract which they thought should be negotiated hetween the Bureau
and the company,

Tater the water users associatlon passed a resolution in
favor of an extension of the contract provided it incorporated
the ideas of the farmers.

On April 29, 1954, a tentative form of contract drawn up by

the water users association was sent to the company. Thils con-
tract inciluded:

1. 50-~year ternm,
2. Control of water levels by the Bureau.

3. The company to create at its own expense 450,000 acres
of additional reservoltr capaclty and glvé it to the
government at the end of the contract period,

b, No water should be used for power purposes on the project
or off the project when needed for irrigation of any lands

within the Klamath drainage basin in Oregon, and all lands

in 6alifornia wlthin 40 miles of Merrill,

5. The company assumes all 1iability for damage 1n the regu-
latlion of the lake.

6. The company maintains a dam.
7. All rights and easements of the company relating to dikes,

levees and flowage around Upper Klamath Lake to become the
property of the government at the end of the contract.

KWVA 00127
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8. The company supply power:
a, For the Bureau at 4 mills and 2 mills,
b. TFor on-project pumping at 5 mills and 3 mills. i
9. That the company pay the United States $300,000 a year .

10..
11,
12 .

wekee

as follows:

1.

4.

to be applied by the Secretary to operation and mainten-
ance of the districts and all of the irrigable land
within the project,

60-day cancellation provision.

Successors and assigns.

No members of Congress, ete,

A meetlhg was held in Klamath Falls on May 18, 1954 at which
present Bubtte Valley Protective Assoclation, Bureau of Reclama-~
tion, California Water Remources Board, and representatives of
geveral of the irrigation districts. The form of contract sub-
mitted by the Assoclation was reviewed, and my memorandum stated

California people opposed to any contract or Big Bend con-
structlion until they had opportunity to study the Bureau's
report and make final report,

Bureau of Reclamation had not received any instructions to
talk:contract with Copco

Semons recelved assurance from MeKay that Interlior would
not agree to extension of contract until after all parties

had opportunity to be heard, and the Bureau's report re-
viewed. .

I stated that the contract submitited was not satisfactory:

a,

Copco could not conBtruct the storage reservoir and
give it to the government.

-

Proposal on boundaries of Upper Klamath basin not
accurate enough.

Company could not give upper lake releases to govern-
ment at end of contract period;

Matter of power rates should be pended until main
provisions -of contract were agreed upon,

4

' Copco would not pay $300,000 a year for use of the

upper lake.

KWVA 00128
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5. Company stated that it would be willing to cooperate in
investigating. Boundary dam.

6. All agreed that any water used for irrigation should be
returned to Klamath River above Keno.

T. It waa the general feeling of the group that pumping
rates would have to be established for all 1rrigation uses
in the Klamath basin, including Butte Valley, through
separate negotlationas, opr Through fllings with the atate
agencles, which would be beneficial to all users whether
districtsa. or individuals.

8. It was concluded that Copco would prepare a tentative
draft of contract which it would consider satisfactory,
and to present 1f to the directors of the organizations

"present prior to the meeting to be held on June 9,

On May 26, 1954 Copco's redraft of the proposed contract
was submitted to the water users association. It contained es-
sentially the same provisions as the contract of 1917 without
Exhibit B covering. pumping rates.

Thls redraft of contract was prepared by Brobeck, Phleger
& Harrison, and submltted to the Bureau and the water users
associatlion settihg forth a 6-mill rate for on~-project pumping.

Another proposed contract drafted by the water users assoc-
lation on June 25, 1954 sti11]l contained pmme of the provisions of
the original draft: the irrigation pumpling rates to be appllied on
all lands in the Klamath drainage basin, including pumping from
wells. Coples were forwarded to the Bureau of Reclamation,

During.the Pirst of July 1954, negotiations with the
Bureau of Reclamation on the proposed contract were actively .
atarted, and involved.a satisfactory solution of the Butte Valley
plans and the elimination of power development by the Bureau.
Coples of the Bureau's 2eport were then glven to the company.

: Until May 23, 1955, the time wag taken with discussions
wlth the Bureau of Reclamation arriving at the terms of the con-
tract to be submitted for general circulation by the Bureau. The
rate included in this.draft was the 6-mill rate 88r on-project
bumpihg, and dome other minor changes, Draf{ of contract was
forwarded by the Bureau to all concerned, including the Klamath
Basln Water Users Protective Assoclation, and finally resulted
in the draft of October 10, 1955 which has now been submitted for
Tinal approval of the Secretary, The Bureau, however, proposed
a gpeclal rate for the Butte Valley area which was refused by
the company., There was conslderable support from loecal Interegts,
including the labor unlons, City of Klamath Falls, buainessmen,
and some of the individual farmera to have this contract executed.
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On September 16, 1955 the water users assoclation directed
a resolution to the Hon. James E. Murray, Chalrman of the Com-
mittee on Interlor and Insular Affairs, stating that they did
not want any interference by Wayne Morse, Neuberger or anyone
else in the matter of negotlating a contract between the Buresu
and Copco, and stated in part, "We are not asking for a hearing
before any committee . . . We feel that this 1g not necessary,
and also 1t would be too expensive a propoglition for some of us
to have to appear in Washington. -However, 1f some of our wishes
are not. granted, we think there should be a hearing before the
Secretary, such hearing to be held here in Klamath Falls on our
own home ground, The minor changes in the contract as drafted on
August 5, 1955, which we are suggesting are: :

1. To broaden the definition of 'Project Land' to include all
irrigable land In the Klamath Basin.

2. 7To extend the reduced pumping rates to all water users in
the Klamath Basin.

3. To reje¢t a paragraph in the proposed contract whiech
limita the generation of power to Copco.

4., To inelude the transfer of all easements to levees, dikes,

Tlowage, ete., to the Unlted States at the end of the fifty
Year period." ’

Numbers 1, 3 and 4 have subsequently been eliminated by negotiation.

At the hearing in Klamath Falls on September 16, 1955 before
the Jjoint river commiselons, the question of off-project pumping
rates was agaln brought up, As the company had prepared a state-~

ment in advance, 1t read into the records of this hearing the
following:

The company has sald that it would conslder off-peak pump-
ing rates and discuss with the properly organized districts
or lndividual pumpers pumplng rates outside of the Jurisdic-
tion of the Bureau which would be equal to the pumping
rates In the contract plus the equivalent of what is pald
the government for water. The matter could only be de~
termined by the Public Utllitles Commissions of Oregon

and Californla in a regular proceeding in which fhe Public
Utilitlies Commissions would determine whether or not any
special rates are proper and legal., The company cannot
make a commitment at thia time which would bind either

the company or the commission, This 1s a matter entirely
beyond the scope of the ILink River dam contract.

A2

On October 7, 1955, the Klamath Basin Water Users Protectilve
Assogtatlion met with members of the Oregon Klamath River Commission
and wrote a letter stating that there were some matters of rates
which had not been settled, and they would like a statement from

the company before they took final action on the contract, These
were: '
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"Do you agree to z lower pumpling rate on-project from
5 mills to 4 mil1ls? And from 3 mills to 2 millge

"Will the company submit a letter that 1t will not
oppose the appllcatlon of non-project users applying

8 pumpling rate of 8 mills, and 1f necessary will Copco
make application?

"Will Copco make a proposal for off—peak'pumping rate
for all ilrrigation and dralnage uses? Will this rate
apply over.a 24-hour load, or off-peak use only?"

On October 10, the company in a letter restated the above
quotation read into the public record on September 16,

Ap estimate was made of the reduction in revenue under the
above proposed 8-mill rate, assuming that the answer was "No" to
#1 above, which made the average kilowatt hour cost for the off-
project 231 customers in the Butte Valley-Klamath basin 9.6 milils,
Or a reduction 1n revenue on 1954 bllling of $72,700.

On October 17, the water users arranged for a meeting to
discuss these off-project rates, at which time the company made
a proposal whlch was confirmed 1n a letter of October 24, 1955:

1. The company would make applleation to the PUC for a 15%
reduction in Schedule 20,

2. The company would make appllcation for 5-mill off-pesk
pumping rate.

The reduction In revenue under this rate, for the same 231
customers, would be approximately $47,000. The water users asgoc=-
lation advised that the 5-mill off~peak rate was satlsfactory, but
the 15% reduction in Schedule 20 was not enough,

After a further meeting on November 2, the associatlion was
advised that the company would like to recelve a proposal from
thgp Stating Juat exactly what they would approve in the way of
o atiafactory off-project pumping rate. This was incorporated
— i infithe asgoclation's letter of Novamber 3, 1955, and was in effect
reduction on the 231 customers in the Klamath basin on the basisg
of 1954 billing of about $28,000. \

. The minutes of the meeting of the association on November 3
stated: ' .

"Mr. Howard stated that if Copco approves and returns a
copy of the acceptance that he will Immediately call a
meeting of the Board of Directors of the Association

and endeavor to get their approval and also actlion on sub-
mitting a letter to Mr. C. H. Spencer wlthdrawing all op~
posltion to the contract between Copco and the Bureau of
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of Reclamation and requesting that slgning of contract

not be delayed."

Copy of the Klamath Besin Water Users Protective Assoclation's
letter of November '3, 1955 is hereto attached. '

v
J, C, BoyXe

JCB:EA
Encl,
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PEFORE THE PUBLIC UTILITIES COMMISSION OF THE
STATE OF CALTIFORNIA
MANLEY W, EDWARDS, Examiner, presiding.

%*» * % ® %

In the Matter of the Application of

the CALIFORNIA OREGON POWER COMPANY,

for authority to enter inte contract ) Application No, 37724
with the United States of America for

regulation of Link River Dam, etc,

In the Matter of the Application of
the CALIFORNIA OREGON POWER COMPANY,
for approval of agreement: wish
Klamath Basin Water Users Protective
Associatien, . c I

Application Ne, 37918

APPEARANCES!

Brobeck, Phleger & Harrison by ROBERT N, LOWRY and
MALCOLUM T, DUNGAN, 111 Subter 3treet, San
Prancisco 4, California, appearing for the
california Oregon Power Gompany, Applicant,

J..J., PEUEL, BERT BUZZINI snd JOIERH . JOINT, 2223

~ ""pulton Street, Berkeley, California, appesaring
for the California Farw Bureau Federation,
Intereated Party.

Bert A. Phillips, Chairmen, by ROBERT B. BOND,
Bx(ouhivez&sliatenl,:15"9; Boxz ‘1079, Sacramenta 5,
California, appearing for the California Klamath

,";@;Rivcr‘Ganniscion;:lntereitsd party, - - v -

- ,RIGHARD H:LHQBBBLLﬁ:Q%EeHetaldi&'Rcul;.Eisnathrlalls,
Oregon, appearing for the Fews Bditor, Max Yauchope,
B silnucrtntcd Partegui’ Pud AN Aty ess nnullias I
. HLROLD.S;.SIrl,'nppeeriﬂg roy the Comuisgion's staff,

S . S T T N LR
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DORRIS, CALIFORNIA, MAY 8, 1956, 1:00 P.M,
* % & 2 ®
EXAMINER EDWARDS: The Commission will be in order,

The Commiasion is holding a hearing this afternoon
in the matter of the application of the Celifornia Oregon
Power Coupany, for authority to enter into contract witlh
the United States of America for regulation of Link River
Dam, et cetera, under Application No, 3772% and also in
the matter of the application of the California Qregon
Power Company, for approval of agreeuent with Klamath
Basin Water Usera Protective Association, Application Ko,
37918,

Is it satisfactory, gentlemen, to consolidetae these
satters for hearing purposes but not necessarily for
purpose of decision, is that satisfactory?

MR, LOWRY; Yes,

I would like to mzke the company's position clear,
The applicant filed for a decision in Application Ko,
3772%, a separate 2nd independent application from the

" applicatien of 37918 and we are.of the cpinion that the

two spplications are separete and distinot 2pplicetions
dealing with them and should have separste decisions in
the matter, We do not object to consolidating, however,
for hearing purpose only,
EXAMINER EDWARDS: Yes, separate decisiocns,
Any other statementa? If not, thet will be done,

FPUSLIC UTILITIES COMMIBEION, STAYTE OF CALIPORNIA., SAK FRANCISCO, CALIFORNIA

KWVA 01436
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1
othexr sources,
° Unquestionably the firat alternative would be nuch
’ more expensive than securing our peak load requirements
: by means of the Klawath River plants cperated 1n con-
° juntion with the Link River Daa.
° As %o the ascond alternrtive, we have contracts ‘
: 1tﬁ Pa&3 to: firm power undexr which we mu;t pay a high g
standby charge plus an energy charge reflectling essentially
’ the full cost of steam generation, In 19%5, for 60,000 j
z kilowatts tha coat to the company was $1,188,000 plu:
12 energy used at 3,35 nllls per kilowatts, i
t
13 |
14
15
18
17 This reduction in Operating expenses enables
18 the aonpany to make auch service available to its Calirbrnil
19 customers at the lovcst poeeible aoat.'
‘20 Thgs, the bcnefity to the coupany of this contract
21 : i
‘o ¥e do not consider the gpecial rete to the
o3 United States, which is contalned in this contract, to
o4 be & concesgion of zuy zort but insteed consider it to de
2
28
M, LOWRY: That concludes the compiay's presentation

PUBSLIC UTILITIES COMMISSION, STATR OF CALIFORNIA. BAN PRANCISCO, CAUFPORNIA
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EXAMINE| ECWARDS: Do you wish to submit on the record

a8 wide o 'ile briefs?

P T S

AL TAWNYT Suybmit on the record as made,

HA., HUGLINIY Submit on the record,

-
PP ST

HXAMONEY BEDWARDS:t The matter will be subaitted and

anl,

the (omnisps: on stands adjourned,
Thank you, gentlemen, for your kindneas,
(Wherwupon, at the hour of 5:20 p.a., the above

1ather wng submitted, and the Commisaion then
4d journed, )
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