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1 BEFORETHE PUBLIC UTILITY COMMISSION
OF OREGON

2
UE 170(RECON)

3

4 In theMatterof PACIFICORP’S POST-HEARING
OPENINGBRIEF

5 PACIFIC POWER& LIGHT
(d/b/aPacifiCorp)

6
Reconsiderationof OrderNo. 05-1050.

7

8 I. INTRODUCTION

9 In OrderNo. 05-150(the“Rate Order”),theCommission’sselectiveattributionof

10 PacifiCorpHoldings,Inc.’s (“PHI”) interest-relatedtax deductionto reducePacifiCorp’stax

11 expensewasinconsistentwith theCommission’sexistingrulesandstandards,wasnot

12 authorizedby SenateBill 408 (“SB 408”), andis not supportedby thefacts. For all ofthese

13 reasons,theCommissionshouldvacatetheadjustmentandpermitPacifiCorpto recoupits

14 lost revenuesassociatedwith this adjustmentbackto October28,2005,thedateof the
~

15 deferredaccountingapplicationin this case.Barringthis, theCommissionshouldreducethe

~ 16 adjustmentto $660,000basedon necessarycorrectionsandupdatesto its calculations,and

17 shouldpermit PacifiCorpto recoverthedifferencebetweentheoriginaladjustmentandthe

18 modifiedadjustmentsinceOctober28, 2005.

19 AdministrativeLaw JudgeKathryn Loganhasdirectedthepartiesto addressthe

20 reconsiderationandrehearingissuesin thefollowing order:

21 1. WastheCommissionrequiredto applyorprohibitedfrom applyingSB 408 to

22 this docket?

23 2. AssumethattheCommissioncouldapply SB408 or “its principles” to this

24 docket. How shouldSB 408 or “its principles”beapplied?

25 3. Did the$16.07million tax adjustmentresultin ratesviolativeof

26 ORS756.040?
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1 4. Whatis theappropriateremedyif theCommissionshoulddetermineto

2 modify therevenuerequirementfrom theoriginalorder?

3 II. ARGUMENT

4 A. Wasthe CommissionRequired to or Prohibited from Applying SB 408 in This
Docket?

5

6 1. The CommissionErred in Applying SB 408 in This Case.

7 Prior to theRateOrder,theCommission’shistoricalpracticehasbeento calculate

8 utility taxesfor ratemakingpurposesbasedon a stand-alonemethodology.SeeRateOrderat

9 13, 17-18(acknowledgingthatpastprecedenthad“always”beento calculatethetax expense

10 on astand-alonebasis). In theRateOrder,theCommissionabruptlydepartedfrom both its

11 precedentand administrativerules,’ statingthat “[t]he legislative intentbehindSB 408 is

~ ~‘ 12 clear—weareto departfrom historicpracticeandconsidertaxespaidby autility or its parent

13 whensettingrates.” RateOrderat 18.

14 Contraryto thisruling, SB 408 doesnotand shouldnot applyto this casebecause:

15 (1) SB 408 doesnot requireor authorizean immediatechangeto calculationoftaxesin rates,

~ 16
‘SeeOAR 860-027-0048(3)(g)and(4)(h),whichrequiretaxexpenses“for both

17 ratemakingpurposesandregulatoryreporting”to becalculatedon a“standalonebasis.” In
theRateOrder,theCommissionsummarilydismissedPacifiCorp’sargumentthat theStand-

18 Alone Ruleexpresslyrequiresastand-aloneapproachto tax expensein ratemaking,stating
thattheStand-AloneRule is “an accountingrule,whichrequiresanenergyutility to keepits

19 booksofaccountona stand-alonebasis,”and assuchhasno effect on how autility
calculatesits taxesfor ratemakingpurposes.RateOrderat 18. TheCommission’s

20 interpretationof its rule ignoresthegeneralrulesofstatutoryconstruction,whichmaintain
that courtsshouldconstrueaprovisionaccordingto its plainmeaningandgive effect to all

21 languagein aprovisionif possible.SeeORS 174.010. The Stand-AloneRuleexpressly
requiresutility tax expenseto be calculatedfor “ratemakingpurposes”on a stand-alonebasis.

22 Thereis no supportin therule for theCommission’spositionthat “for ratemakingpurposes”
in this contextactuallymeans“for accountingpurposes.”Indeed,theCommission’sorders

23 routinelydistinguishbetweenthetwo functions,permittingautility to treat acostin one
mannerfor accountingpurposeswhile reservingtheCommission’sauthorityto addressthe

24 matterdifferentlyfor “ratemakingpurposes.”Additionally, theexpresspurposeof therule—
to preventcross-subsidizationbetweenregulatedandunregulatedfunctions—cannotbe

25 realizedif theruleis construedonly to applyto autility’s accounting,not to its rates. Re
AffiliatedTransactionsfor EnergyUtils., OrderNo. 03-691 (AR 459),2003 WL 23305011

26 at*1 (OPUCDec. 1, 2003).
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1 but ratheronly authorizesatrue-upmechanism;(2) SB 408 appliesonly to taxesafter2006,

2 andherethe Commissionappliedit to acasewith arateeffectivedatein 2005; (3) the

3 Commissionhasnotyetadoptedstandardsandrulesfor SB 408, andthus its applicationin

4 this caseis premature;and(4) in orderto applySB 408 in this case,theCommissionhasto

5 forecasttax expenseunderSB 408, which it cannotor shouldnot do.

6 2. SB 408 DoesNot Require or Authorize an Immediate Changeto
Calculation of Taxes in BaseRates,but Only Authorizes a True-up

7 Mechanism.

8 The Commission’sconclusionthat SB 408requiredit to immediatelychangeits

9 approachto calculatingtaxesin baseratesis notsupportedby thelanguageof SB 408. The

10 Commissionbasedits conclusionon theadditionoftheword“fair” to the“just and

11 reasonable”standardin ORS757.210(1)(a).Relying on section2(1)(f) in SB 408’s

12 preamble,providingthat taxesin ratesshouldreflecttaxespaidto beconsidered“fair, just

13 andreasonable,”theCommissionconcludedthatSB 408’s changeto ORS 757.210required

14 immediateadoptionof anew,undefinedactual-taxes-paidstandardin ratecases.

15 TheCommission’sinterpretationof SB 408 wasincorrect. First, astheCommission

?t~~- 16 acknowledgesin theRateOrder,theadditionof theword “fair” to thepre-existing“just and

17 reasonable”standarddid nothingotherthanexactlyconformthelanguageofORS757.210to

18 theCommission’spre-existingratestandard.RateOrderat 17 (“[W] ehavealwaysbeen

19 requiredto establishfair andreasonablerates.”);seealsoIn rePacUICorp,OrderNo. 05-

20 1202at 2-3 (citing numerousordersandstatutes(beforeandafterthepassageofSB 408)that

21 requiretheCommissionto set ratesthat are“fair, just andreasonable”;observingthatthe

22 “fair, just andreasonablestandard”is “commonlyreferredto asthe ‘just andreasonable

23 standard,”suchthattheexpressinclusionoromissionof theword “fair” is insignificant).

24 Second,theCommissionincorrectlyrelied on section2(l)(f) ofSB 408’spreambleas

25 thebasisfor its conclusionthat SB 408 mandatedan immediatechangeto thecalculationof

26 taxesin baserates. SeeRateOrderat 17 (“In interpretingthis language[section2(l)(f)J,we
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1 believewearerequiredto considertaxespaidto governmentalunitswhensettingratesfor

2 PacifiCorpin this docket.”). A legislativefinding in apreamblecannotcreaterights or

3 obligationsnot otherwisefoundin thestatute. SunshineDairy v. Peterson,183 Or 305, 193

4 P2d543(1948).

5 Third, theCommissionimproperlyfocusedon only onesectionof thepreamble,

6 insteadofreadingthe findingsasawhole. ORS 174.010;Curly~ Dairy, Inc. v. StateDept.

7 ofAgriculture,244 Or 15, 21, 415 P2d740(1966)(improperto readonestatementin

8 findings in vacuum,withoutguidanceofstatuteaswhole). TheCommissiondisregardedthe

9 legislativefindings,which expresslyacknowledgethecurrentratemakingpracticeofsetting

10 thetax expensein rateson astand-alonebasis—withoutin anywaysuggestingthatthis

11 practicebediscontinued—andthefactthat ratemakingprocesscanresultin taxesbeing

12 collectedin ratesthat arenotpaid. SeeSB 408 § 2(1)(c), (e) (“The PublicUtility

13 Commissionpermitsautility to includecostsfor taxesthat assumetheutility is notpartofan
,, “

14 affiliated groupof corporationsfor taxpurposes , [T]he ratemakingprocessmayresultin

15 collectingtaxesfrom ratepayersthat arenotpaidto unitsofgovernment.”). Whenthe

~ ~- 16 sectionsofthepreamblearereadtogetherasrequired,it is clearthattheysimplyprovidethe

17 justification for theautomaticadjustmentclausecontainedin SB 408, ratherthanimpliedly

18 mandatingan immediatechangein thecalculationoftax expensein baserates.

19 Fourth, thelegislativehistoryofSB 408 (which hadnot beencompiledatthetime of

20 theRateOrder)containsno supportfor theRateOrder’sfinding thatthe inclusionof the

21 word “fair” in ORS757.210requiredan immediatechangein theCommission’sstandardfor

22 calculationoftax expensein baserates. Indeed,the legislativehistorydemonstratesthe

23 exactopposite.RepresentativeBrianBoquistcarriedSB 408 on theHousefloor and

24 unequivocallystatedthatthebill did “not changetheoriginal ratemakingprocess.”

25 Statementof Rep.Brian Boquist,HouseofRepresentativesChamberSession,July 30, 2005.

26
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1 TheproponentsofSB 408 campaignedfor its passageon thebasisthat it adoptedonly an

2 automaticadjustmentclauseanddid not changeutility ratemakingor tax policy:

3 “[T]here havebeenseriousmisrepresentationsaboutSB 408-C.
Yet theeffect ofthebill is very straightforward: utilities will

4 haveto reporthowmuchtheyhavecollectedin taxesandthey
will haveto reporthowmuchtheypaid in taxes. If there’sa

5 differencebetweenthetwo amountsof morethan$100,000,
therewill haveto be atrueup. That’s it. Nothing in utility

6 ratemakingis changed.Nothing in tax policy is changed.

7

8

9 “The bill couldhavefundamentallychangedtax policy
orratemaking.Thebill couldhavedonemanythingsthat

ic couldbe labeledextreme. But SB 408-C is verymoderatein
its approach* * *“

11

~ ~ ~‘ 12 Statementof CUB/ICNTJregardingSB 408, Exhibit PPL/1704.

13 Thelegislativehistoryof SB 408 alsorevealstherealreasonfor theadditionof the

14 word “fair” to ORS 757.210: to ensurethatSB 408 wasreadin conjunctionwith

15 ORS756.040,whichprotectsutilities againstratereductionsthat violatetheHopestandard.

16 SeeStatementofDeputyAttorneyGeneralPeterShepherd,SB 408 Work Session,House

17 StateandFederalAffairs Committee,July 15,2005 (“[The] PUCcannotallow the

18 adjustmentif it would resultin a ratewhich is not fair, just andreasonable,asthetermsof

19 the total rate. So, thattherewould be an upwardlimitation, aswell asadownward

20 limitation.”); seealsoStatementofRep. TomButler, SB 408 Work Session,HouseStateand

21 FederalAffairs Committee,July 15, 2005(“fair, just andreasonable”language“attemptsto

22 make[the adjustment]both symmetrical,aswell asnonconfiscatoryand in thatregard

23 completelyconstitutional”);StatementofRep.Tom Butler, HouseChamberSession,July 30,

24 2005 (“Thebill’s currentproponentscontendthatthetriggerto stopthedownwardspiralwas

25 that the ratesmustbe fair, justandequitable—fair,just andreasonable.”);Statementof

26 Rep.RobertAckerman,HouseChamberSession,July 30, 2005 (“I concludethat the ‘fair,
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1 just andreasonable’standardandthe limited useoftheautomaticadjustmentclausesatisfies

2 constitutionalrequirements.Now that is from ourLegislativeCouncil.”); Written testimony

3 ofDeputyAttorneyGeneralPeterShepherd,SB 408 Work Session,HouseStateandFederal

4 Affairs Committee,June30, 2005(describing“fair, justandreasonable”languageas

5 providingprotectionagainstHopeviolation). TheAttorneyGeneral’sopinionhasconfirmed

6 theapplicabilityofORS756.040to SB408, consistentwith this legislativehistory. Op Atty

7 Genat 16 (Dec. 17, 2005).

8 Fifth, theCommission’sconstructionofSB 408 underminesSB 408’s express

9 directives,which allow tax adjustmentsthroughan automaticadjustmentclause,subjectto

10 varioussafeguardsandlimitations. Automaticadjustmentclauseratechangesunder

11 section3 of SB408 arenot applicableto small energyutilities orwaterutilities, require

12 adjustmentsto thecomputationof “taxes” and“taxespaid” to retaincertaintax incentivesfor

13 investors,andprovideasafetynetagainstnormalizationviolations andmaterialadverse

14 impacts. Thefactthat thesesafeguardsandlimitations expresslyapplyonly to an automatic

15 adjustmentclauseratechangeundersection3 ofthebill, andnot to achangeto baserates

~ ~ 16 undersection5, is additionalevidencethat thelegislaturenevercontemplatedthatthe

17 Commissionwould makebaseratechangesundersection5.

18 3. SB 408 Only Applies to TaxesAfter 2006,and in This Case,the

19 Commission Applied It to a Casewith a RateEffective Date in 2005.

20 By its terms,SB 408’sautomaticadjustmentclauseappliesonly to taxescollectedin

21 ratesandtaxespaidafterJanuary1, 2006. SeeSB 408 § 4(2). Informationon 2006taxes

22 collectedandpaidwill not be availableuntil 2007. Forthis reason,partiesto theSB 408

23 rulemaking,AR 499, all agreedthattheSB 408tax reportsfiled in 2005and2006—which

24 containpre-2006data—”arefor thesolepurposeof determiningwhetherthereis atriggerfor

25 theautomaticadjustmentclause,not to supporta ratechange.” SeeICNU Exh. 600,

26 DepartmentofJusticeletterto AR 499 participants(Oct. 7, 2005). Theresultofthis
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1 consensusinterpretationis that the automaticadjustmentclausesmandatedby SB 408 will

2 not resultin ratechangesuntil afterthe2007tax report,morethantwo yearsafterthedateof

3 theRateOrder. Thetwo-year-pluslagbetweentherateadjustmentin this caseandthe

4 commencementof rateadjustmentsunderSB 408’sautomaticadjustmentclauseconfirms

5 theprematureandunjustifiedapplicationof SB 408 in this case.

6 BecausetheRateOrderadjustedpre-2006ratesbasedon pre-2006data,theRate

7 Orderviolatessection4(2)ofSB 408. Intervenorsmay arguethat section4 technically

8 appliesonly to an automaticadjustmentclauseratechangeundersection3 of SB 408 andis

9 inapplicableto a generalratechangeallegedlyauthorizedundersection5. Suchan argument

10 hasbroadpotentialimplications,however,becauseit suggeststhatnoneof theotherexpress

11 limitationsof SB 408 would applyto a generalratechangeundersection5, including

12 protectionagainstnormalizationviolationsandinapplicabilityto waterutilities andsmall

13 energyutilities. Evenif theCommissionacceptsthis argumentand concludesthat it has

14 essentiallylimitless authorityundersection5 of SB 408to applyan actual-taxesstandardto

15 anyutility atany time in anymanner,it shoulddeferto the clearstatementof legislative

~ ~- 16 policy embeddedin section4 thatratechangesunderSB 408 not occuruntil after2006tax

17 databecomesavailable.

18 4. The CommissionCannot Apply SB 408 or Its Principles in General Rate

19 CasesUntil It Adopts Application Standards.

20 TheCommission’sapplicationof SB 408 in this casewasunlawfulbecauseit

21 predatedtheadoptionof standardsandrulesfor SB 408’sapplication. SB 408 is not a self-

22 implementingpieceof legislation,ashasbeenmadeclearby thecomplexityandlengthof

23 the AR 499rulemakingprocess,nowmoving into its ninthmonth. This factwasalsoan

24 expressfindingofthe AttorneyGeneral’sopinionon SB 408, in its conclusionthat theterm

25 “properly attributed”is a delegativeterm. SeeOp Atty Genat 8 (Dec. 17,2005). A

26 delegativetermis anincompleteexpressionof legislativepolicy that theagencyis authorized
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1 to complete. Id. at 4. TheCommissionhasnot yetdefined“properly attributed.” Without

2 this definition, theproperscopeofattribution to autility of taxbenefitsfrom unregulated

3 entitiesin theutility’s consolidatedgroupunderSB 408—thepreciseissuein this case—

4 remainsunknown,

5 Until the CommissionadoptsSB 408 applicationstandards,it cannotapplySB 408 or

6 its principles in ageneralratecase. Trebeschv. EmploymentDivision, 300 Or 264, 270,710

7 P2d 136 (1985)(priorrulemakingrequiredbeforepolicymakingtermin statuteis appliedin a

8 contestedcasehearing);Megdalv. Board ofDentalExaminers,288 Or 293, 304-16,605P2d

9 273 (1980)(implied legislativeintent that termsdelegatingpolicymakingdiscretionbe

10 explainedby rule,notby contestedcasehearing);SunRayDrive-In Dairy, Inc. v. Or. Liquor

11 Contr. Comm‘n, 16 Or App 63, 70, 517 P2d289 (1973)(“A legislativedelegationofpower

12 in broadstatutorylanguage* * * placesupontheadministrativeagencyaresponsibilityto

13 establishstandardsbywhich thelaw is to be applied”beforeapplyingthat statute.);Forelaws

14 on Board v. EnergyFacility Siting Council, 306 Or 205, 214, 760 P2d212 (1988)(statutes

15 that giveanagencybroadauthontyto setpoliciescreate“a stronginferenceof legislative

~ ~- 16 intentthat theagencyexerciseits policymakingin rulemakingproceedingsratherthanin the

17 courseofdecidingcontestedcases”).

18 In theRateOrder,theCommission“agree[d]with PacifiCorpthat [it] mustfollow

19 [its] ownrules.” RateOrderat 18. ThismeansthattheCommissioncannotjettisonits

20 historicalstand-alonerule2until it completesthe SB 408 rulemakingto defineits new

21 approachto reflectingutility tax expensesin rates,including themeaningofthedelegative

22 term“properly attributed.”

23 UnderOregonlaw, an agencyis boundby its establishedrulesandpolicies until it

24 changesthempursuantto proceduresrequiredby theOregonAdministrativeProceduresAct

25

26 2Seesupranote1.

Page8 - PACIFICORP’SPOST-HEARINGOPENINGBRIEF

Portlnd3-i548848.30020011-00161



1 (the“APA”). Burkev. Children ‘s Serv.Div., 288 Or 533, 538, 607 P2d 141 (1980) (agency

2 rulesarebindingon an agencyuntil repealedaccordingto theproceduresrequiredby the

3 APA); Vier exrel Torry v. StateOfficefor Serv. to ChildrenandFamilies, 159Or App 369,

4 374-75,977 P2d425 (1999)(oncean agencyhasadoptedpolicy througharulemaking,it

5 mustuserulemakingto refinethatrule); HarshInv. Corp. v. State,88 Or App 151, 157, 744

6 P2d588 (1988)(“Whetherornot an agencyis requiredto adoptrules,whenit hasauthority

7 to adoptthemanddoesso,it mustfollow them.”). Seealso AttorneyGeneral’s

8 AdministrativeLawManualat 9 (2004).

9 “Once an agencyhasadopteda rule, theagencyis boundto
follow its terms. Moreover,an agencypolicy orpracticethat

10 meetsthedefinitionofa rulebut is not in theform ofawritten
rule orhasnotbeenpromulgatedaccordingto theAPA is,

11 nevertheless,bindingon theagencyuntil it is declaredinvalid
by a courtoruntil it is amendedor repealedby theagencyin

12 accordancewith properrulemakingprocedures.”

13 Id. (footnotesomitted).

14 Evenif SB 408hadexpresslydirectedtheCommissionto changeits approachto
uS

15 settingtax expensein baserates,theCommissionwould still beboundby thepracticesand

~ 16 policiesdeclaredby its rulesuntil it changedtheexistingrulespursuantto theprocedures

17 requiredby theAPA. Vier exrel Tony,159 Or App at374-75(“[A]n agencyremainsbound

18 by thepracticesandpoliciesdeclaredby its rules,evenin thefaceofnewly enacted

19 legislationchangingtheagency’sresponsibilities,unlessanduntil existingpracticesand

20 rulesarejudicially declaredinvalid or arechangedby theagencypursuantto formal

21 rulemakingprocedures.”);City ofKiamathFalls v. EnvironmentalQuality Comm‘n, 318

22 Or 532, 545 870P2d825 (1994)(agencyauthority“maybecircumscribedby theagency’s

23 own regulations”).

24 ApplicationofSB 408in this case,beforethepromulgationofimplementationrules,

25 was impermissibleguessworkon thepartof theCommission.It wasalsoprejudicial to

26 PacifiCorpbecause,amongotherthings, it hasdecreasedcashflows andearningsandcaused
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1 aratingagencydowngrade—mattersthat cannoteasilybe remediedif it turnsout the

2 Commission’sguessworkwaswrong.

3 5. To Apply SB408 in This Case,the CommissionHad to ForecastTax

ExpenseUnder SB 408,Which It Cannot or Should Not Do.

5 ThepremiseofSB 408, which is that abackward-lookingautomaticadjustment

6 clauseis themeansby which actualtaxesandtaxesin ratesaretruedup and aligned,is

7 inconsistentwith theCommission’sdecisionhereforecastingsuchan adjustmentin base

8 rates. Theplain languageofSB 408 requirestheCommissionto adjustratesto align “taxes

9 collected”with “taxespaid”basedon historical,not forecasted,data.Thebackward-looking

,~ 10 natureof SB408 adjustmentsis particularlyapparentfrom thedefinition of “taxespaid,” a

~ 11 termthat appearsthroughouttheAct. Section3(13)(f)ofSB 408 defines“taxespaid”as

~ 12 follows:

~ 13 “Taxespaid’ meansamountsreceivedby unitsofgovernment

~ from theutility or from theaffiliated groupof whichtheutility
~ 14 is a member,whicheveris applicable,adjustedasfollows:

CON-
~ 15 “(A) Increasedby theamountoftax savingsrealizedas

aresultof charitablecontributiondeductionsallowedbecause
~ 16 ofcharitablecontributionsmadeby theutility;

17 “(B) Increasedby theamountoftax savingsrealizedas
aresultoftax creditsassociatedwith investmentby theutility

18 in theregulatedoperationsof theutility, to theextentthe
expendituresgiving riseto thetax creditsandtax savings

19 resultingfrom thetax creditshavenot beentakeninto account
by thecommissionin theutility’s lastgeneralratemaking

20 proceeding;and

21 “(C) Adjustedby deferredtaxesrelatedto theregulated

22 operationsoftheutility.” (Emphasisadded.)

23 If the legislaturehadintendedtheCommissionto baseadjustmentson forward~

24 looking estimates,asopposedto actualhistoricaldata,it would nothavedirectedthe

25 Commissionto determine“taxespaid”by lookingat amounts“received” by thegovernment,

26 adjustedfor tax savings“realized.” It wouldhavebeenasimplematterfor the legislatureto
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1 say“taxesthatwill bepaid,” “ratesthatwill be collected,”“amountsthatwill bereceived,”

2 and“tax savingsthatwill be realized,”but it did not. Likewise,if the legislaturehad

3 intendedtheCommissionto baseadjustmentson forward-lookingestimates,it would not

4 haverequiredutilities to reportactualtax payments.SeeSB 408 § 3(1)(a) (requiringutilities

5 to reporttax paymentsfor theprior threeyears“without regardto thetax yearfor whichthe

6 taxeswerepaid”); id. § 3(13)(f) (defining“taxespaid” as “amountsreceivedby unitsof

7 government”(emphasisadded)).

8 Evenif theCommissionhaddiscretionto useforecasteddataunderSB 408 in a rate

9 case,asapolicy matterit shouldrefrainfrom doingso given theassociatedcomplexities,

10 inaccuracies,andpotentialfor selectiveandunfairapplication. Theparticipantsin AR 499,

11 which includeutilities, customergroups,andStaff, agreedthat,whetherornot SB 408 allows

12 theCommissionto useforecasteddatafor theautomaticadjustmentclause,as apolicy matter

13 theCommissionshouldbaseSB 408 adjustmentson historicaldataonly. SeeICNU

14 Exh. 600. Thesamepolicy concernsthat informedthis consensuspositionapplyto theuse

15 of forecasteddatato makean SB 408 adjustmentin a generalratecaseandmilitate against

~ ~- 16 suchapractice.This is especiallytruebecausethepresenceoftheautomaticadjustment

17 clausemakessuchratecaseestimatesfundamentallyunnecessaryto effectuatethepolicy of

18 SB 408.

19 B. AssumeThat the CommissionCould Apply SB 408 or “Its Principles” to This

20 Docket. How Should SB 408 or “Its Principles” Be Applied?
1. The Commission’sApplication of SB 408 (or Its Principles) Must Be

21 Supported by Substantial EvidenceDemonstrating That It Is Necessary

22 to Align TaxesCollectedwith Taxes Actually Receivedby Government.

23 As articulatedin theAttorneyGeneral’sopinion,“the generalpolicy of[SB 408] is to

24 morecloselyalign taxescollectedby aregulatedutility from its ratepayerswith taxes

25 receivedby unitsofgovernment.” OpAtty Genat2 (Dec. 27, 2005). TheAttorney

26 General’sopinionalsomadeclearthattheCommission’sdiscretionin interpretingSB 408 is
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1 not “unfettered,”but is boundedby theneedto effectuatethepolicy ofaligning paidtaxes

2 with taxescollected. Id. at 11-12. Thus,theCommissionhasno authorityunderSB 408 to

3 makea tax adjustmentunlesssubstantialevidenceexists to demonstratethatit is necessaryto

4 align taxescollectedwith actualtaxespaid. SeeORS 183.482(8)(c)(“The courtshallset

5 asideorremandtheorderif it finds that theorder is not supportedby substantialevidencein

6 therecord.”). Forthis reason,theCommissionmaynot selectivelyattributeunregulatedtax

7 benefitsto theutility underSB408 in amannerinconsistentwith thecompletepictureof

8 how theutility or its consolidatedgroupactuallypaystaxes.SeeYoungerv. City of

9 Portland,305 Or 346, 360, 752 P2d262(1988)(substantialevidencestandardrequiresa

~ 10 reviewoftheevidenceasa whole,notjust specificevidencein isolation).

0 ~ Therecordin this caseis insufficient to meetthis standard. TheCommission
‘0

12 concludedthatthe“PHI taxbenefit is aconstantthat SB 408 requiresto bepassedon to

~ 13 customers,”but did notsupportthis rulingwith therequiredfactualdetermination,supported

~ 14 by substantialevidence,that loweringratesby theamountof thePHI taxbenefitwas

CON- .

~ 15 necessaryto align taxescollectedandtaxespaid. RateOrderat 19. Such aruling would
rJD

16 needto defineandidentify “taxescollected,”“taxespaid,” andtaxes“properlyattributed”to

17 theutility, andconsideractualtaxespaidatPHI, includingSB 408-recognizedadd-backsfor

18 tax settlementpayments,deferredtax offsets,andcharitablecontributions.

19 Without suchfindings,SB 408 cannotbe invokedastheauthority for theadjustment.

20 This is especiallytruegiventheevidencethatPacifiCorphadsignificanttaxes-paidadd-

21 backsthatfully or partiallyoffset thePHI tax deduction. Looking to FiscalYear (“FY”)

22 2005,for example,PHI’s tax settlementpaymentsto theIRS absorbeda significantportion

23 of thePHI tax benefit($70million of the$160 million, oralmost50%). PPL/1303,Martinl3.

24 Additionally, PacifiCorphadOregondeferredtaxesof$44 million. Id. TheCommission

25 recentlyreportedthat,“[u]nder theTemporaryRules,[it] observedthefollowing abouttaxes

26 paidandtaxescollectedfor 2004: PacifiCorp: ‘Taxespaidexceededtaxescollectedin rates
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1 by $8,183,784.* * ‘i” NoticeofProposedRulemaking,AR 499, Fiscal andEconomic

2 Impact,IncludingStatementof CostofCompliance(Apr. 10, 2006).

3 TheCommissionimpliedly acknowledgedthelackofsubstantialevidencefor its

4 adjustment,confessingthat thetax adjustmentwas“not precise”andwas“the best[the

5 Commissioncould] do underpresentcircumstances,”andthat “it wasnotpossibleto know

6 whatPacifiCorp(or its affiliated group)will pay [in taxes]eachyear.” RateOrderat 19.

7 SB 408 doesnot authorizeone-offtaxadjustmentsin this mannerdivorcedfrom substantial

8 evidenceabouthowtheadjustmentwill align rateswith actualtaxespaid. Without the

9 requisiterecord,theCommissioncouldnot makethe SB 408 adjustmentin this case.

10 2. The EvidencePresentedShowsThat, in Calendar Year 2006,
PacifiCorp’s New Affiliated Group Will Pay to Units of Government Far

11 More Than PacifiCorp’s Stand-Alone Tax Expense.

12 Onreconsideration,PacifiCorpconclusivelydemonstratedthat thePHI taxbenefit

13 will ~ lowerPacifiCorp’s2006 actualtaxespaidfor severalreasons,themostimportant

14 beingthatPHI ceasedto be PacifiCorp’sholdingcompanyon March 21, 2006,when
CON- . .

15 MidAmericanEnergyHoldings Company(“MEHC”) purchasedPacifiCorp. PPL/1703,

?~~- 16 Larsonl3. PacifiCorp’snew consolidatedtax group,BerkshireHathaway,will payfar more

17 in taxesfor 2006(andbeyond)thanPacifiCorpwill collecton astand-alonebasis.

18 PPL/1304,Martinl4. As apartofBerkshireHathaway’sprojected$3 billion tax return,

19 PacifiCorpexpectsto payto thegovernmenteverytax dollar collectedfrom Oregon

20 customersin 2006. Tr. at 35. Becauseofthischangeof circumstance,PacifiCorp’stax

21 liability calculatedonastand-alonebasisis now clearly themostaccurateestimateofactual

22 taxesPacifiCorpwill pay in 2006.

23 While advocatingfor an actualtax standard,intervenorshaveurgedtheCommission

24 to disregardPacifiCorp‘ s evidenceon reconsiderationof its projected2006tax liability,

25 updatedto includechangesassociatedwith MEHC’s purchaseofPacifiCorp. The

26
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1 Commissionshouldrejectthepositionofthe intervenorsandconsiderthis evidencefor the

2 following reasons:

3 • Thechangein PacifiCorpownershipis an undisputed,permanentchange,

4 differentin kind from theusualknownandmeasurablecost-or revenue-

5 relatedchangein aratecase.

6 • Thechangein PacifiCorpownershipwasauthorizedby andis aresultofan

7 interveningCommissionorder. SeeIn reMEHC,OrderNo. 06-082,amended

8 by OrderNo. 06-121(2006).

9 • ThebasisoftheRateOrderwasthat thePHI tax benefitwasa“constant”that

10 SB 408requiredbepassedon to customers.RateOrderat 19. Thechangein

11 PacifiCorpownershipeliminatingthePHI taxbenefitnegatesafundamental

~ ~ 12 premiseof theRateOrder.

13 • Similarly, theRateOrderwasexpresslydesignedto limit theamountsthat

14 will flow throughtheautomaticadjustmentclauseassociatedwith thePHI tax

CON- . . . .

15 benefit. Id. With thechangein ownershipandtheeliminationofthe PHI tax

~ ~- 16 benefit,this rationalefor reducingPacifiCorp’sratesis no longervalid.

17 • Accordingto IndustrialCustomersofNorthwestUtilities (“ICNU”) witness

18 JamesSelecky,thePHI tax benefitfrom whathecalledthe“PHI tax

19 miniminization structure”camefrom aninter-companyloan. ICNTJ/200,

20 Selecky/17,Tr. 72. Mr. SeleckytestifiedthatthePHI structurewasa

21 “unique,” “one-of-a-kind”structurethat hehadneverseenreplicated

22 elsewhere.ICNU/211, Selecky/6,Tr. 73. Mr. Seleckyacknowledgedthat

23 therewasno equivalenttax structurein placeunderPacifiCorp’snew

24 ownership.Id.

25 • PacifiCorp’snewownershipstructureis materiallydifferent from its old

26 structure.PacifiCorp’snewimmediateparentcompany,PPWHoldingsLLC,

Page14 PACIFICORP’SPOST-HEARINGOPENINGBRIEF

Portlnd3-1548848.3 002001 1-00i61



1 hasno debt. PPL/1304,Martinl3. PPWHoldingsLLC wascapitalizedwith

2 $5.1 billion ofequityissuedto MEHC; MEHC in turn issued$5.1 billion of

3 equityto its shareholders,$5.07billion ofwhich wasissuedto Berkshire

4 Hathaway.BerkshireHathawayprovidedall of its capitalfrom cashandcash

5 equivalents.Id. at4.

6 • In his testimony,Mr. Selecky’sonlybasisfor suggestingthatPacifiCorp’s

7 ownershipchangewill not affectPacifiCorp’s2006actualtaxespaidwashis

8 argumentthatMEHC hasdebtlevelsequivalentto PHI’s. Tr. 67-68. On

9 cross-examination,however,Mr. Seleckyadmittedthat therelevantanalysis

10 would bedebtlevelsin theBerkshireHathawaygroupbecauseit, andnot

11 MEHC,wastheconsolidatedtaxpayer. Tr. 68-69. Mr. Seleckyexplainedthat

~ ~ 12 “you’d haveto follow theMEHC capitalstructurein throughtheBerkshire

13 total consolidatedreturn,”andthat “you got to look atthetotal” consolidated

14 taxreturn,notjustMEHC. Tr. 70-71.
CON- . .

15 • Mr. Seleckyacknowledgedthat if equity exceededdebtin theBerkshire

16 Hathawaygroup,it wouldbe a “significant change”from thePHI situation.

17 Tr. 70. In fact,BerkshireHathaway’slatestpublishedauditedfinancialfiling,

18 its 10K for 2005, showscashandcashequivalentsof approximately

19 $45 billion andnotesandothersborrowingsofapproximately$(14)billion.

20 PPL/1304,Martinl4. Interest,dividend,andotherinvestmentincomewas

21 approximately$5 billion while interestexpensewaslessthan$1 billion. Id.

22 Thus,unlike PHI, BerkshireHathawayhasnonetdebt. Id.

23 For all ofthesereasons,it is clearthat PacifiCorp’sownershipchangeis relevant

24 evidencethattheCommissionshouldconsiderin reviewingtheproperapplicationof SB 408

25 to this case.Theownershipchangeensuresthat PacifiCorp,throughits newconsolidated

26 group,will payits stand-alonetaxesto unitsof governmentin 2006. Now that concerns
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1 aboutthePHI taxbenefit loweringPacifiCorp’sactualtaxespaidaremoot,PacifiCorp’stax

2 expensein ratesshouldbe restoredto its full stand-alonelevel. SeeIn rePac~fICorp,Docket

3 No. UE-050684at 58-59(Apr. 17, 2006)(rejectingICNU’s PHI-relatedtax adjustmenton

4 thebasisthatPacifiCorp‘schangein corporateownershiprenderedthetax adjustmentmoot.)

5 3. At Most, theCommission Should HaveDisallowed Only $0.66Million of

6 PacifiCorp’s Tax Expense.

7 For all ofthereasonsoutlinedabove,PacifiCorpdoesnot believethat anytax

8 adjustmentin this caseis warranted.If theCommissionpersistsin applyingsuchan

9 adjustment,however,underSB 408 it mustusethemostaccurateandup-to-dateinformation

10 possibleto ensurethat theadjustmentcomesascloseaspossibleto projectingactualtaxes

11 that PacifiCorpwill pay in 2006. SeePotomacElectricPowerCo. v. PublicService

12 Comm‘n, 380 A2d 126, 139 (DC App 1977)(finding reversibleerrorwhencommission

13 refusedto takepropercognizanceof certainknownchangesthat occurredaftertheoriginally

14 proposedtestperiod). PacifiCorphasdemonstratedtheneedfor severalcorrectionsand
CON- . . .. .

15 updatesto theCommission’soriginal adjustmenton thisbasis.

~- 16 First, theCommissionshoulduserelativetaxableincomeas theallocationfactorfor

17 determiningPacifiCorp’sshareofanyPHI taxbenefit. Basedon PHI’s mostrecenttax

18 return,FY 2005,this allocationpercentageshouldbe 50%. PPL/1304,Martin/S; PPL/1305.

19 TheRateOrderincorrectlyallocatedthetaxbenefitusingPacifiCorp’s estimated

20 contributionto the“grossprofits” ofthePHI consolidatedgroup for FY 2005,whichwas

21 91.5%. RateOrderat 14. TheRateOrderimplies that taxableincomeis theappropriate

22 allocationfactor,however,becauseit justifies theuseof agrossprofits approachasacloser

23 surrogateto taxableincomethantheassetsapproachsuggestedby ICNU. Id. at 18. Useof

24 relativetaxableincomeis consistentwith theCommission’sTemporaryRulefor tax reports

25 underSB 408, which allocatedbasedon tax liability. OAR 860-022-0039(2)(d)(B).Tax

26 liability is theproductoftaxableincomeandtheapplicabletaxrate.
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1 Second,PacifiCorphassubmittedevidencethat the interestrateon thePHI debtwas

2 reducedasof September22, 2005 from 6.75%to 4.98%. This loweredPHI’s interest

3 paymentsfrom $160million annually(theamountassumedin theRateOrder)to

4 $136 million, or approximately$34 million perquarter. PPL/1304,Martinl2, 8.

5 Third, PacifiCorphassubmittedevidencethat ScottishPowerhaspaidtaxesat a 30%

6 rateundertheUK FinanceAct of2005on all interestpaymentsit receivedfrom PHI,

7 offsettingasignificantportionofthePHI taxbenefitassumedin theRateOrder. PPL/l303,

8 Martin/4. While theRateOrderconcludedthat thePHI interestdeductionreducedthetax

9 liability ofPacifiCorp’scorporatefamily by 37.95%,theactualnetreductionwasonly 7.95%

10 becauseofScottishPower’sUK tax liability. Id. This reducesthetax adjustmentby

11 $40.8million annually,or approximately$10.3million aquarter.

12 Fourth,asdiscussedabove,PHI ceasedto existasPacifiCorp’sparentasof

13 March 21,2006. If thetaxadjustmentis not eliminatedon thisbasis,it shouldbe reducedto

14 one-fourthof thetestyeartotal.
CON- .. .

15 Combiningtheseadjustmentsby using actualcalendaryear2006 interestrates,offsets

16 fortax liability associatedwith the interest,andconsideringthefirst quarterinterestpayment

17 onlywould resultin an adjustmentof approximately$0.40million on an Oregon-allocated

18 basis,which is approximately$0.66million on a grossed-upbasis. Thesefiguresarederived

19 asfollows: ((PHI interestdeductionbasedon first quarterpaymentonly * combinedU.S.

20 effectivetax rate)- (PHI interestdeductionbasedon first quarterpaymentonly * UK tax

21 rate))* percentageofPHI grouptaxableincomefrom PacifiCorp* Oregonallocationfactor

22 on an SNPbasis* tax gross-upfactor= adjustmentto revenuerequirement.In numeric

23 form, thecalculationis asfollows: (($34.357m* 37.95%)- ($34.357m* 30%))* 50.3095%

24 * 28.8723%= $0.40m* 1.657 $0.66m. PPL/1304,Martinl9-10.

25

26
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1 C. Did the$16.07Million Tax Adjustment Result in RatesViolative of
ORS 756.040?

2

Therateadjustmentin this caseviolatesSB 408’s“Fair, JustandReasonable”

~ standard.Theadjustmentviolatestherequirementsset forth in ORS756.040(1)of “fair and

~ reasonable”rates. As interpretedbytheAttorneyGeneral,ORS756.040“limits utilities’

6 exposureto ratereductions”underSB 408,regardlessofhow theCommissionappliesthe

~ bill. Op Atty Genat 16-17. Theinquiry focuseson thetotal effectof therateorder,rather

8 thantheratemakingmethodused.Id. at 16 n 4 (quotingDuquesneLight Companyv.

~ Barasch,488 US 299, 307, 109 S Ct 609, 102 L Ed2d 646 (1989)). However,an

10 asymmetricalapproachto ratemakingraises“seriousconstitutionalconcerns.”Id. These

C ~ ~ heightenedconstitutionalconcernsarepresenthere,giventhefact that thetax adjustmentin

12 thiscaseunquestionablyviolatestheratemakingmatchingprinciple. SeeTr. 84-86
cft~

13 (Mr. Selecky’stestimonyacknowledgingthat thematchingprinciple,providingthebenefits

14 oftheexpenseor investmentto thepartywhoborethecostsor risks, is a“generalthemeof
~

15 ratemaking,”andadmittingthat theadjustmentin this caseis contraryto thatprinciple).

16 As aresultof theRateOrder,PacifiCorpwill haveno reasonableopportunityto earn

17 thestipulatedandapprovedreturnon equity(“ROE”) of 10%. PPL/317, Williams/2. The

18 tax adjustmentreducesPacifiCorp’sROEby 160 basispointsto 8.4%,justbarelyabovethe

19 weightedaveragecostofcapitalset in this case.ThereducedROEresultsfrom thefactthat

20 theRateOrderimputesareductionin PacifiCorptax expenseof$16.07million that is

21 inconsistentwith thefactthatPacifiCorpwill incurits full stand-alonetaxexpensein 2006.

22 PPL/324,Williams/3.

23 An 8.4%ROE is far belowtheUS industryaverageof 11.3%for the 12 months

24 endingSeptember30, 2005. Id. Thus,an effectiveROEof 8.4%is notcommensuratewith

25 returnson investmentin otherenterpriseshavingcorrespondingrisk. SouthernBell Tel. &

26 Tel. Co. v. LouisianaPublicServiceComm‘n, 239 La 175, 227-28,118 So 2d 372 (1960)(a
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1 utility wasentitled to areturnon its ratebaseandits equitycapitalcomparableto that

2 realizedby otherutilities).

3 Suchareturn,160basispointslowerthanthelowestROErecommendationin the

4 case(by ICNU/CUB andStaff), is confiscatoryandin violation ofconstitutionaland

5 statutoryrequirements.SeeSouthernBell Tel. & Tel. Co. v. Public ServiceComm‘n, 202

6 Tenn465,482, 302 SW 2d 640 (1957)(“theratesprescribedby theCommissiondo not

7 producetherateofreturnon theadjustednet investmentratebasewhichthe Commission

8 itself foundwasnecessary.”).

9 PacifiCorp’srecentfinancialresultsprovideno headroomfor it to absorbthe

~ 10 aberrantlylow effectiveROE set in this case.PacifiCorp’smostrecentsemi-annualearnings

~ 11 reportshowedits unadjustedROEto be7.07%andits adjustedROE to be6.895%.

~ ~‘ 12 PPL/317,Williams/3. TheseresultsplacePacifiCorp45thout of48 utilities listedwith
7/) ~

~ 13 measurablereturnsin aJanuary2006RegulatoryResearchAssociatesrankingofindustry

~ 14 equityreturns. Id. PacifiCorp’sfinancialratiosfor the lastfive yearscomparedto the
~

~ 15 industryaverageandto thereferencegroupit usesfor cost-of-capitalpurposesdemonstrate

~- 16 that PacifiCorphassignificantlyunderperformedin everyyearrelativeto both comparators.

17 Exhibit PPL/320.

18 In additionto the immediateimpactoftheRateOrderresultingin underearnings,the

19 tax expenseadjustmenthasalsoledto adeteriorationof PacifiCorp’screditrating. On

20 January31,2006,Fitch Ratings(“Fitch”) loweredPacifiCorp’screditratingon senior

21 unsecureddebtto “BBB+” from “A-,” expresslynoting “the unfavorablefinal orderissued

22 September2005by theOregoncommissionin PPW’sgeneralratecase.” PPL/317,

23 Williams/6. Fitchcontinuedthat “the OregonPublicUtilities Commission’sSeptember2005

24 orderincorporatingrecentlyenactedtaxlegislation(SenateBill 408)in PPW’sOregonGRC

25 is a seriousmatterfor concernin Fitch’sview.” PPL/321at 1-2.

26
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1 Othercredit ratingagencieshaveexpressedsimilarconcernsabouttheRateOrder

2 andtheapplicationof SB 408. ShortlyaftertheRateOrderwasissued,Standard& Poors

3 (“S&P”) publishedanotestatingthat“the ruling is adversefor creditquality,” andwarned

4 aboutfuturerating actionrelatedto thedisallowance.Exh. PPL/322at 1. Morerecently,

5 S&P describedthe“difficult regulatoryenvironment”createdin Oregonby SB408.

6 PPL/325.Moody’s haswarnedthattheoutcomeofrehearingin this caseis an issuethat

7 couldaffect futurecredit quality. Exh.PPL/327. In earlyMarch,Fitch reiteratedits

8 concernsthat akeycredit concernfor PacifiCorpis theadversetax ruling in this case

9 associatedwith SB 408. PPL/326. Concernsregardingtheimpactof theRateOrderon

10 PacifiCorphavealsobeenraisedby Barclay’sBank,JP Morgan,andBNPParibas,all of

11 which havesubstantialfinancialcommitmentsto PacifiCorp.PPL/317, Williams/7.

12 All ofthis evidencedemonstratesthat, in Oregon,aregulatoryenvironmentin which

13 PacifiCorp’sROEhasbeenheld to levelsthat areconsistentlyon the low endofthe industry

14 averageranges,theCommissiondoesnothavetheability to aggressivelyimpute away
~

15 PacifiCorp’stax expensewithout immediatelyrunningafoulofORS 756.040. SeeOp Atty

~- 16 Genat 16 n 4 (whetherthe ratesatisfiesORS756.040dependson whatafair rateofreturnis

17 giventherisksof aparticularrate-settingsystem).

18 D. What Is the Appropriate RemedyIf the CommissionShould Determine to

19 Modify theRevenueRequirement from the Original Order?

20 TheCommissionshouldgrantPacifiCorp’srequestfor deferredaccountingand

21 permitPacifiCorpto recoupits lost revenuesassociatedwith thetax adjustment.

22 Concurrentlywith thefiling of its ReconsiderationApplication in this case,PacifiCorpfiled

23 an applicationfor deferredaccounting,docketedasUM 1229. PacifiCorpfiled this

24 applicationto permit theCommissionto grantPacifiCorprecoveryof its lost revenuesif the

25 tax adjustmentwasvacatedormodified on rehearing.

26
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1 Thesuspensionperiodin thiscasemaderateseffectivein earlyOctober2005. By

2 grantingreconsiderationandseekingadditionalevidenceon SB 408 in thiscase,the

3 Commissionhaseffectivelyextendedtheratesuspensionperiodon this issue. Although

4 PacifiCorpagreesthatarehearingprocessis necessaryin this case,it shouldnotcomeat

5 PacifiCorp’sexpense.Grantingdeferredaccountingis requiredto allow theCommissionto

6 addressSB 408 applicationin this casein amannerthatis full, orderly,andrevenueneutral

7 to PacifiCorp. SeeIn rePac~.fiCorp,DocketNo. UE 170, Staff’s Post-HearingReplyBrief

8 at6 (Aug. 12, 2005)(arguingthat Commissionshouldestablishdeferredaccountfor

9 PacifiCorp’s taxexpenseso that it canaddressSB 408 in an orderlymanner).

10 Therevenuesassociatedwith thetaxadjustmentarematerial,amountingto

11 approximately$500,000aweeksinceSeptember28, 2005. PPL/1702,Larson/6. PacifiCorp

12 hasno ability to recoupthelost tax revenuesin 2005 throughtheautomaticadjustment

13 clauseandwouldneedto wait approximatelytwo yearsbeforeit couldhopeto recoupits lost

14 revenuesfor 2006. Id.
Cg~

15 Deferredaccountingis necessaryto properlymatchcostsborneby andbenefits

~ ~- 16 receivedby ratepayersasrequiredby ORS757.259. Theuseof identifiabletax expenses,

17 calculatedon a stand-alonebasis—whichasnotedaboveis themostaccurateestimatefor

18 PacifiCorp’s2006actualtax expense—producesan appropriatematchbetweencostsborne

19 by andbenefitsreceivedby customers,becausecustomerswill bechargedratesbasedon the

20 stand-alonecostsPacifiCorpwill incurin providing its regulatedservice.

21 Themagnitudeof thenon-recoveryassociatedwith thedenialof deferredaccounting

22 couldaffect PacifiCorp’scredit rating,whichhasalreadysufferedasaresultof theRate

23 Order. Therefore,the Commissionshouldexerciseits broaddiscretionunder

24 ORS757.259(2)to authorizeadeferredaccountin this instanceto providePacifiCorpfull

25 recoveryof its lost revenues.SeeIn reInvestigationintoDeferredAccounting,Docket

26 No. UM 1147, OrderNo. 05-1070at7 (Commissionshouldlook atthefactsofeachcaseand
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1 allow deferredaccountingif statutoryrequirementsare satisfiedandtype andmagnitudeof

2 eventwarrantdeferredaccounting).

3 III. CONCLUSION

4 For all ofthereasonsoutlinedaboveandin PacifiCorp’stestimonyandexhibits, the

5 Commissionshouldvacateor significantlyreducethetax adjustmentcontainedin theRate

6 Order.

7 DATED: May 1, 2006.
STOELRIVES LLP
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