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The Hoopa Valley Tribe, (the "Tribe") in accordance with the Commission's June 30,
2005 Prehearing Conference Memorandum, and August 17, 2005 Ruling Adopting Issues List
submits this opening brief on the appropriate standard for the setting of electric rates for
irrigators located within the Klamath Basin.

1. What isthe statutory standard applicable to the setting of electric ratesfor

irrigatorslocated within the Klamath Basin?

The appropriate rate standard is the "just and reasonable" standard found in ORS
88 756.040, 757.210 et. seq. Neither the Klamath River Basin Compact nor SB 81 modify the
Commission's duty to set just, reasonable, and non-discriminatory electric ratesin this
proceeding.
a Is the statutory standard applicable to establishing rates for Klamath Basin
irrigation customersthe "just and reasonable" standard found in ORS § § 756.040,
757.210 et seq., the "lowest power rate that may be reasonable" standard found in the
Klamath River Basin Compact (the "Compact"), ORS 8§ 542.610 et seq., or some other
standard?
Under Oregon law, the Commission represents the public interest by ensuring that
electric rates are just, reasonable, and non-discriminatory. ORS § 756.040 (commission shall

represent the public generally; commission shall obtain for customers adequate service at fair

and reasonable rates); ORS § 756.210 (commission may order utility to show that itsrates are



just and reasonable); ORS § 756.230 (commission shall consider whether rates generate
sufficient revenues to ensure just and reasonable rates are established for remaining customers of
the utility); ORS 88 757.310; 757.325 (utility must not unjustly discriminate between similarly
situated customers); American Can Co. v. Davis, 28 Or. App. 207, 224, 559 P.2d 898 (1977)
("[TThe Commissioner had not only the right, but indeed the duty, in exercising his authority to
set just and reasonabl e rates, to consider and, upon a proper showing, to change. . . therate to be
charged"). Nothing in Oregon law modifies the generally applicable rate standard in this
proceeding. The Commission should ensure that the electric rates established are just,
reasonable, and non-discriminatory.

The Klamath River Basin Compact (the "Compact™) does not establish or ater the
applicable rate standard in this proceeding, and does not modify the authority of the Commission
to set "just and reasonable” electric rates. Nothing in the Compact can reasonably be read to
modify the Commission's authority over electric rates. The Commission should not easily accept
the argument that a passive reference to power rates in the Compact, which relates only to use
and distribution of water, divestsit of its clear statutory authority to set "just and reasonable’
power rates.

The Compact does not establish a"rate standard.” Article 1V of the Compact does not
actually require anything at all. It merely states an objective and does not impose any
enforceable obligation on the states related to setting of power rates (or anything else).

The stated objectivein Article IV is not even directly related to power rates- it isrelated
to efficient use and distribution of the states water. Under the Compact, the objective of each
state is "to provide for the most efficient use of available power head and its economic

integration with the distribution of water for other beneficial uses." According to Article 1V of



the Compact, the ultimate goal of meeting that efficiency objectiveis "to secure the most
economical distribution and use of water and lowest power rates which may be reasonable for
irrigation and drainage pumping.” At most, the Compact provides a non-binding "objective" for
each state to provide for efficient use and distribution of water with the potential result of that
efficiency being low power rates. In no way does the Compact require the lowest reasonable
power rates or affect the Commission's authority over ratesin any way.

Article IV of the Compact is even further limited by the fact that it only applies"in the
formulation and the execution and the granting of authority for the formulation and execution of
plans for the distribution and use of water." Therefore, even if there were any binding obligation
on the states in Article IV, it would only apply when the states are formulating and executing
plans for water use and distribution - not in rate-setting proceedings of this Commission.

The Compact relates only to use and distribution of water, and not to setting of power
rates. Articlel statesthat the purpose of the Compact isto "facilitate and promote the orderly,
integrated and comprehensive devel opment, use, conservation and control” of Klamath Basin
water resources and to further the cooperation between Oregon and California with regard to
such use of water resources. The focus on use and distribution of water resourcesis further
evidenced by ORS § 542.630 which designates the Oregon Water Resources Director asthe sole
Oregon representative for administering the Compact. The Commission should not lightly
assume that a Compact focused on use and distribution of water affects its independent statutory
authority to set power rates.

In sum, Article 1V of the Compact states a goal related to efficient water use and
distribution, and nothing more. It does not mandate the states to do anything and certainly does

not bind this Commission in arate-setting proceeding. The Compact does not require the lowest



power rates but smply envisions that low and reasonable power rates will be made more
attainable through the efficient use and distribution of the states water resources.

The Commission should evaluate this proceeding under the "just and reasonable”
standard. That standard appropriately balances the public interest with the interests of the utility
and is the standard that this Commission is experienced in applying. The Compact does not alter
the usual statutory standard and the Tribe sees no reason why any standard other than the "just
and reasonable" standard should apply in this proceeding.

b. If the Klamath River Basin Compact establishes a different statutory standard

than the "just and reasonable" standard for determining the appropriate rates for

Klamath irrigation customers, 1) what standard doesthe Compact establish, and 2) what

isthe effect and meaning of that standard in terms of setting rates?

As stated above, the Klamath River Basin Compact is not relevant to this rate-setting
proceeding and does not alter the statutory "just and reasonable” standard. However, if the
Commission finds that the Compact does govern this proceeding, it should also find that thereis
no substantive difference between the "lowest power rates which may be reasonable for
irrigation and drainage pumping," and rates which are "just and reasonable.”

One purpose of this proceeding isto ensure alevel and non-discriminatory playing field
for al of Oregon'sfarmers. Currently, farmers outside of the Klamath Basin pay "just and
reasonable’ rates which are aminimum of 6 times higher than those paid within the Klamath
Basin. Thereisno logical reason why this Commission should find that the "lowest power rates
which may be reasonable for irrigation and drainage pumping’ in the Klamath are less than the
"just and reasonabl€" rates currently paid by other irrigators throughout Oregon.

Even if the Compact governs, it does not say that the Klamath Basin is entitled to the

lowest power rates anywhere, or the lowest power ratesin the State - it only refers to the lowest



power rates which may be reasonable for the specific purposes of irrigation and drainage
pumping. Thelogical way for the Commission to determine what rates are reasonable for
irrigators is to examine the rates that the Commission previously established for Oregon's
irrigators and to apply those "just and reasonable” rates in the Klamath Basin.

C. Does SB 81 prescribe, modify or otherwise affect the applicable statutory
standard?

SB 81 does not modify or otherwise affect the applicable statutory "just and reasonable”
standard. The modifications made to ORS § 757.310 do not change its substance, and that
statutory section still prohibits rate discrimination between similarly situated customers.

The additionsto ORS § 757.205 also do not alter the applicable standard. Those
additions recognize the Commission's authority to raise the rates being evaluated in this case and
provide for transition between the rates established in 1917 and the rates that are "just and
reasonable" in 2005.

In conclusion, the appropriate standard for setting electric ratesin this proceeding is the
"just and reasonable” standard that iswell established in Oregon law. No other standard is
relevant or applicable.

DATED this 29th day of August, 2005.
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