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1 I. INTRODUCTION

2 Forfifty years,irrigatorsandpumpersin theKlamathBasin(the“Klamath

3 Customers”)havereceiveddeeplydiscountedelectricratesasaresultoftheiragreementnot

4 to objectto theCaliforniaOregonPowerCompany’s(“Copco”) 1956hydrolicense

5 applicationandanticipatedbenefitsto Copco‘ s hydroelectricprojectfrom returnflow to the

6 KiamathRiver aboveKeno. In thesefifty years,circumstancesin theKiamathBasinhave

7 changeddramatically. In 1956,whentheKiamathCustomersandCopconegotiatedthe

8 fixed, discountedrates,Copco‘s operationofthehydroelectricprojectwasnotrestrictedby

9 EndangeredSpeciesAct requirements,Tribal Trust requirements,andU~S. Bureauof

10 ReclamationandU.S. FishandWildlife Servicewatermanagementpolicies. PPL/1800,

11 Smithl2.

12 Now, theseandotherrestrictionscausePacifiCorpto operatetheKlamath

13 HydroelectricProjectmorefor compliancethanfor generation.PPL/1800,Smithl5-6.

14 Returnflow froin theKlamathIrrigation Projectis unpredictable,unmanaged,andoften

15 occursduringhigh-waterperiods. PPL/1802,Smithl2, 7. Theresult: atbest,PacifiCorp

16 mustadjustgenerationschedulesto maintaincompliancewith ramprates,reservoirelevation

17 commitments,anddownstreamminimumflow requirements;atworst,PacifiCorpmustspill

18 waterthroughoi~tits system. PPL/1802, Smith/6-7.

19 Despitethis, theKlamathCustomersasktheCommissionto approvecontinuationof

20 theirdeeplydiscountedrateson variousbases,includingtheclaimthat “everysingle drop” of

21 waterthat returnsto theKlamathRiver from irrigation andpumpingoperationsin the

22 KlamathBasinresultsin increasedgeneration,andthat theassumedincreasedgeneration

23 shouldbevaluedat eitherthecostof replacementpower(if theCompanywereto losethe

24 entireKlamathHydroelectricProject)orMid-C firm pricing. On thesebases,theKlamath

25 CustomersasktheCommissionto approveratediscounts(in theform ofreducedseparate

26 classrates,SenateBill (“SB 81”) ratemitigation, andcompensationfor value)that would
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1 allow themto continuepayinglessthanone-tenththepricethatotherirrigatorsin Oregon

2 payfor electricservice.

3 Therecordin this caselackssubstantialevidenceofquantifiedvaluebeingprovided

4 by theKlamathCustomersfor which theyshouldbe compensated.Accordingly, the

5 CommissionshouldorderthatbeginningApril 17, 2006,theelectric ratesfor theKlamath

6 Customersshouldbe thoseratesestablishedin PacifiCorp’sstandardtariff schedules

7 generallyapplicablein Oregon. TheCommissionshouldalsoorderratemitigation for the

8 KlamathCustomersunderSB 81, whichprovidesratemitigationfor customersmovingfrom

9 historicalcontractratesto generallyapplicablecost-basedrateschedules.Pursuantto SB 81,

10 thecostofthatratemitigationshouldbe spreadamongotherOregoncustomers.

11 However,if theCommissiondepartsfrom traditionalcost-of-serviceratemaking

12 principles,andinsteadapprovesdiscountedratesfor theKlamathCustomerson thebasisof

13 theirhistoricalcontractsortheKlamathCompact,ORS542.620,thecostof thosespecial

14 ratesshouldbespreadamongotherOregoncustomers.

15 II. ARGUMENT

16 1. The Record DemonstratesThat the Standard Tariff RatesUnder Existing Rate
SchedulesAre the “Just and Reasonable”Ratesfor All Agricultural Irrigators

17 and Pumpers,Including the Kiamath Customers.

18 a. The Kiamath CustomersMisapprehend the Burden of Proof with Regard
t~the Establishmentof a SeparateClassor Credit-for-Value.

19

20 TheKlamathCustomersmisapprehendtheburdenofprooffor establishinga separate

21 customerclassificationorcredit-for-value. SeeOpeningBrief oftheKlamathWaterUsers

22 Association(“KWUA Brief’) at3; OpeningBriefoftheKlamathOff-ProjectWaterUsers,

23 Inc. (“KOPWIJ.,l3rief”) at 15 (suggestingthat CommissionmustacceptKWUA’s

24 methodologyabsentan alternaterecommendation).Although ORS757.210requiresthat

25 PacifiCorpdemonstratethe reasonablenessofanyrateschedulechangethat PacifiCorp

26 proposes,ORS757.210 doesnotrequirethat PacifiCorpdisprovethereasonablenessof rate
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1 schedulechangesproposedby customergroups. Rather,theCommissionmustbaseits

2 determinationofwhethera customergroup is entitled to adiscountedrate(via a separaterate

3 classification,credit-for-valueor othermechanism)on substantialevidencein therecordthat

4 supportstheproposeddiscount. ORS757.230(“[T]he commissionmayauthorize

5 classificationsorschedulesof ratesapplicableto individual customersor groupsof

6 customers.”);ReIncentiveRatesfor Electric Service,UG 23/UE 50,OrderNo. 87-402

7 (OPUC Mar. 31, 1987)(“[T]he Commissionerhasbroaddiscretionin allocatingcostsamong

8 customerclasses.”);AmericanCan Co. v. Davis,28 Or App 207,225-28,559 P2d898

9 (1977)(upholdingCommissiondecisionregardingrateclassificationsbasedon substantial

10 evidencein therecord). If substantialevidenceis lacking,thentheCommissionhasno basis

11 on which to departfrom standardtariff rates.

12 b. The Record DoesNot Contain Substantial and ReasonableEvidenceThat
the Klamath CustomersConstitute a Separateand Distinct Classof

13 Irrigation Customers.

14 TheCommissionhasdiscretionto choosebetweenmethodsofallocatingratesamong

15 classesof customers.AmericanCan, 28 Or App at 228. However,customerclassifications

16 mustbe basedon reasonableratemakingconsiderationssothatcustomersreceiving“like and

17 contemporaneousserviceundersubstantiallysimilarcircumstances”areplacedin thesame

18 class. ORS 757.310. Thus, classificationsmaybejustifiedby pointing to reasonable

19 ratemakingconsiderationssuchasdifferencesin cost,value,orconditionsof service. Kliks

20 V. Dalles City, 216 Or 160, 179 (1959)(“classificationmustbebaseduponsubstantial

21 differences”);IncentiveRates,OrderNo. 87-402at 5. In establishingclassifications,the

22 Commissionmaytakeinto account“the quantityused,thetime whenused,thepurposefor

23 which used,theexistenceofpricecompetitionor a servicealternative,theservicesbeing

24 provided,theconditionsofserviceandany otherreasonableconsideration.”ORS757.230.

25 “[Amy otherreasonableconsideration”means“any economicjustification—solong asit is a

26 reasonableone.” PortlandGeneralElectric Co. ‘s CustomerChoicePilot Program,
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1 UE1O1/DR20, OrderNo. 97-408at 6 (OPUCOct. 17, 1997). Discriminationwithin aclass

2 is notpermissible. ORS757.325;PortlandGeneralElectric,OrderNo. 97-408at 14 (“The

3 law allows discriminationbetweencustomerclasses,but notwithin customerclasses.”).

4 TheKlarnathCustomersarguethattheyareentitledto placementin a separate

5 classificationfrom otherOregonirrigatorson thefollowing bases:(1) differencesin cost-of-

6 service(KWUA Briefat 4-5; KOPWUBrief at33-34; UnitedStates’Bureauof Reclamation

7 andU.S. FishandWildlife ServiceOpeningBrief (“USBRBrief’) at 18); (2) differencesin

8 end-useofpower(KWUA Briefat 5-6; KOPWUBriefat 33-34); (3) “uniquecircumstance”

9 suchastheexistenceofthehistoricalcontracts(KWUA Brief at 17; KOPWU Briefat 30;

10 USBRBriefat 10); and (4) theexistenceof theKlamathCompact(KWUA Brief at6-7;

11 KOPWTJBrief at31-33;USBRBriefat7-10).

12 (i) The Record DoesNot Contain Substantial and Reasonable
Evidenceof Differencesin Cost-of-Service.

13

14 Althoughrateclassificationsmaybebasedon differencesin cost-of-serviceandend-

15 usecharacteristics,theKlamathCustomershavenot adducedsubstantialevidenceof such

16 differences. ORS757.230;IncentiveRates,OrderNo. 87-402at 10. TheKlamath

17 Customers’argumentsaboutdifferentcost-of-serviceandend-usecharacteristicsultimately

18 boil downto claimsofdisproportionatelyhigherpowerdemand.SeeKWUA Brief at5-6

19 (differencein cost-of-serviceis largely attributableKlamathCustomersusingmoreelectric

20 poweron averagethanotherOregonirrigators);KOPWUBrief at3 3-34 (same);seealso

21 SchoenbeckCross-Examination,Tr. at 206-07(agreeingthatproposalwould resultin

22 different ratesfor irrigators in KlamathBasinthanirrigatorsin Medforddespiteno

23 differencesin loadcharacteristics).This is not, however,abasisfor thecontinuationof

24 unreasonablylow rates. To thecontrary,theslightly lower averagecostof servingthe

25 KlamathCustomersis likely causedin partby unreasonablylow pricesthatprovideno

26
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1 incentiveto limit electricityconsumption. Staff/1502,McNamee/8-9.1Quitesimply, if the

2 KlamathCustomersmoveto standardtariff rates,in all likelihood, theirvolumeof

3 consumption,andthereforethecostofservingthem,will besimilar to all otherirrigatorson

4 standardtariffrates.

5 Moreover,to theextenttheKlamathCustomers’demandwould remainhigherthan

6 otherirrigatorsregardlessofprice,thereis still no basisfor aseparaterateclassification.

7 This is becauseSchedule41, theagriculturalpumpingtariff, alreadyaccommodates

8 subclassesof customersbasedon differencesin customerloadsizes. UnderSchedule41,

9 basicchargesandloadsizechargesbothvary accordingto customerloadsize.

10 It shouldalsobenotedthat KWUA, KOPWU andUSBR all pointto purported

11 differencesin averagecost-of-servicebetweenSchedule33 andSchedule41 customers.

12 KWTJA Briefat 4-5; KOPWUBrief at33-34;USBRBriefat 18. However,acomparisonof

13 averagesis misleadingandobscuresthewide variancein individual customerusagewithin

14 bothclassifications.PPL/1214,Griffithl7 (“Both Schedule33 andSchedule41 coverafull

15 rangeof usagefrom zerousage(inactiveaccounts)to usageover 1,000MWh peryear.”).

16 An averagecostof servicedifferentialbetweenSchedule33 andSchedule41 customersdoes

17 not demonstratethatthecostofservingeachmemberwithin Schedule33 is lower thanthe

18 costof servingeachmemberwithin Schedule41. A fewdisproportionatelylarge

19 Schedule33 customerscaneasilyraisetheaveragefiguresfor theclassasawhole. For this

20

21 1 KWTJA erroneouslyassertsthat Staffproposesthat theCommission“force” the
KlamathCustomersto conservewaterandelectricityby sendinga “price signal.” KWUA

22 Brief at 7-8. In fact,Staffproposesno suchthing. Rather,StaffrebutsKWUA’s end-use
andcost-of-serviceargumentsby pointing out that a customerthatpaysa lowerpricewill use

23 moreelectricitythanacustomerthatpaysahigherprice. Staff/i 502,McNamee/8-9.In any
event,evenif Staffwererecommendingthat theCommissionconsiderpolicy directivesof

24 the statesuchasthepromotionofenergyefficiencyandconservation,sucha
recommendationwould beconsistentwith theCommission’sstatutorymandate.See

25 ORS757.230(classificationsmustbe consistentwith requirementsofORS469.010);
ORS469.010 (declaringlegislativeintent to promoteenergyconservation).

26
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1 reason,theCommissionshouldlook atmorethana simplecomparisonof averagecost

2 differencesbetweenuserson thetwo schedules;it shouldlook for anydifferencesin general

3 usecharacteristicsaswell. In that respect,KlamathBasinirrigation customershaveload

4 characteristicssimilar to thoseirrigationcustomersservedunderSchedule41: theytake

5 servicefor agriculturalpumpingandareseasonalin nature;themajority oftheirusageoccurs

6 in thesummer;nearlyall ofthemtakeserviceat secondarydistributionvoltage;andthe

7 aggregateannualload factorsfor bothgroupsarebetween12 and 13 percent. PPL/1700,

8 Anderberg/5.Thereareno servicecharacteristicsthat differ significantly from otherOregon

9 irrigation customers.Id.

10 (ii) The Record DoesNot Contain Substantial and Reasonable
Evidenceof Differencesin End UseCharacteristics.

ii

12 KWUA’s claimthat theKlamathCustomersusepowerfor adifferent end-use

13 purposeis similarly unavailing. KWLTA Briefat 6 (claimingKlamathCustomersusepower

14 for “the operationof theKlamathIrrigationProject”). TheKlamathCustomersusepower

15 for thesamepurposeasothercustomerson Schedule41: irrigation. On-ProjectIrrigators

16 usepowerto pumpwaterandoperatesprinklersfor thepurposeof irrigating cropsand

17 draininglandlocatedin theKlamathIrrigationProject. KWUA/300, VanCamp/3-8. This

18 enduseis thesameasfor otherOregonirrigators,regardlessoflocation. Moreover,rate

19 classificationsmaynotbebasedon thedifferencesin the locality in which poweris used.

20 SeeORS757.325.

21

22

23

24

25

26
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1 (~ji) The Existenceof the Historical Contracts and the Kiamath
Compact Is Not EvidenceThat the Klamath CustomersConstitute

2 a Separateand Distinct Class ofIrrigation Customers.

3 Regardlessof theevidenceadduced,rateclassificationsmaynotbebasedon the

4 existenceofhistoricalcontractsortheKlamathCompact.2Theexistenceofthehistorical

5 contractsandtheKlamathCompactarenot“thequantityused,thetimewhenused,the

6 purposeforwhich used,theexistenceofpricecompetitionora servicealternative,the

7 servicesbeingprovided, [or] theconditionsofservice,”andtheydo notprovidean

8 “economicjustification” for lowerrates.Thereforetheydo not constitute“anyother

9 reasonableconsideration”theCommissionmayconsiderin establishingaseparaterate

10 classification. ORS 757.230;PortlandGeneralElectric Co., OrderNo. 97-408at 6. In

11 addition,the Commissionhaspreviouslydeterminedthatpastusageis not apermissible

12 classificationcriteria. IncentiveRates,OrderNo. 87-402at 10. In anyevent,the legislature

13 hasalreadyaddressedthe“uniquecircumstances”ofthefifty-year discountedrates—notby

14 requiringcontinuationofthediscountedrates,but ratherby requiringmitigationoftherate

15 impactoncethecustomersreturnto standardtariff. ORS757.227.

16 If theCommissionwereto determinethat thehistoricalcontractsprovideabasisfor

17 discountedratesfor theKlamathCustomers,thecostofprovidingthosediscountsshouldbe

18 spreadamongotherOregoncustomers.SeeIn rePac~fICorpRequestto Initiatean

19
2 NordoestheexistenceoftheOff-ProjectcontractsupportKOPWU’sclaim that the

20 Commissionmustconsiderthe“public interest”beforeterminatingthe contractrate. See
KOPWUBriefat45-50 (arguingthatAmericanCan adoptsMobileSierra doctrine,which

21 requiresCommissionto considerbroaderpublic interestbeforeterminatingfixed contract
rate). The law in Oregonis clear: theCommissionhasthepowerandduty to changeratesin

22 acontractbetweenautility and oneof its customersif thoseratesarenot fair, just, and
nondiscriminatory.In rePaciflCorp,UE 171, Order05-726at 4 (OPUCJune6, 2005);

23 AmericanCan, 28 Or App at 223 (rejectingargumentthatMobileSierra doctrinerestricts
right ofregulatdryagencyto interferewith contractbetweenutility andcustomer;holding

24 thatMobileSierra appliesto agreementsbetweenutilities, not agreementsbetweenutilities
andtheir customers);IncentiveRates,OrderNo. 87-402(Commissionmaynot makerate

25 determinationsbasedon socialconsiderationsunrelatedto Commission’sstatutorymandate
to protectpublic from unreasonablerates).

26
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1 InvestigationofMulti-Jurisdictional IssuesandApprovean Inter-JurisdictionalCost

2 AllocationProtocol, UM 1050,OrderNo. 05-021(OPUCJan.12, 2005)(ratifying Revised

3 Protocolallocationmethodology,whichrequiresstateassignmentofexcesscostsincurredas

4 aresultofstatepolicy).

5 c. The RecordDoesNot Contain Substantial and ReasonableEvidenceThat
the Klamath Customers Provide a CompensableBenefit to PacifiCorp’s

6 Other Customers.

7 It is true,asKWUA claims,thatratecredits,orratediscounts,areacommon

8 regulatorytool. KWUA Brief at 14. However,ratecredits,which shift thecostof serving

9 one setofcustomersto theutility’s othercustomers,areonly appropriateif thecustomers

10 receivingthecreditsprovideabenefitto theutility’s othercustomers.IncentiveRates,Order

11 No. 8 7-402at 9 (discountsmustbe to benefitothercustomers).3Moreover,creditsor

12 discountsareonly appropriateto theextentthattheycompensatecustomersfor changing

13 theirbehaviorin awaythatbenefitsothercustomers—i.e.,PacifiCorpshouldnotprovide

14 creditsordiscountsto a groupof customersto compensatethem for undertakingtheirnormal

15 operations.SeeKWUA Briefat 16 & n 5 (identifyingschedulesthatprovide“compensation

16 to customersthat addvalueto [PacifiCorp‘ s] systemthroughcurtailingloads,producing

17 excesselectricityorby purchasingrenewableenergy”).

18 Here, theKiamathCustomersclaim to provideabenefitto PacifiCorp’sother

19 customersby purportedlyprovidingincreasedflows of wateratPacifiCorp’shydroelectric

20 facilities on the KlamathRiverbelowKeno. KWUA Brief at 13-14;KOPWUBrief at 10-11;

21 USBRBrief at 12-14.

22 TheKlamathCustomersadmitthat increasedflows do notprovideabenefitto

23 PacifiCorp’sothercustomersunlessPacifiCorpcanactuallyusethoseincreasedflows to

24
~AlthoughOrderNo. 87-402addressescreditsfor retainingor increasingtheloadof

25 customerswith ~dternatives,notpayingcustomersfor resources,it neverthelessprovides
policy guidancerelevantto ratecredit determinations.

26
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I generatehydroelectricity.SeeKWTJA Brief at 13 (“augmentedflows at Kenoonly benefit

2 PacifiCorpto theextentthat [they] canactuallybeusedin generation”).4Despitethis

3 acknowledgment,neitherKWUA’s norKOPWU’smethodologyinvolvesany adjustmentsto

4 accountfor unusableincreasesin flow orthediminishedornonexistentvalueof

5 unpredictableanduncontrolledincreasesin flow. In otherwords,neithermakesany

6 adjustmentsfor waterthatis spilled, operationalcostsofmanagingunpredictableflow, or

7 decreasedvalueof unplannedincreasesin flow. SeeVan CampCross-Examination,Tr.

8 at 190-93(methodologymakesno adjustmentfor unusableflow); SchoenbeckCross-

9 Examination,Tr. at211 (basingvalueon “every singledrop” ofwaterusingMid-C firm

10 pricingof$62 per MWh); KOPWU/202,Rozaklis/14(makingno adjustmentto purported

11 increasesto accountfor spill orotherconstraints);KOPWUBrief at 10-11(valuecalculated

12 basedon averagepowerpriceof$68.86perMWh).

13 Additionally, theKlamathCustomers’methodologiesareflawedin otherrespects.

14 For example:

15 1. Theyclaim acompensablebenefitfor the incidentaleffectsofnormal
operations.KWUA claimsthat “thewatersimplywould not endup backin

16 theriver on its own.” KWTJA Briefat 19. However,thewaterreturnsto the
river via surfaceandsubsurfaceflows—thatis, throughdrainageditchesand

17 throughnaturalpercolationthroughsoil. KOPWU/202,Rozaklis/14.

18 2. Theybasethecalculationof increasedflow on mistakeninterpretationsof
Oregonwaterlaw. In supportof its methodology,KWTJA argueswithoutany

19 citationto authoritythat “[t]here is nothingin theOn-ProjectIrrigators’ water
rights thatrequiresthemto returnto theKlamathRiverwatertheyhave

20 lawfully divertedand appropriated.”KWUA Briefat 11. This is not true.

21 Llnder Oregonlaw, watersofthestatebelongto thepublic, and all watersnot

22 ~At best,uncontrolledincreasesin usableflow causePacifiCorpto decrease
productionatone ofits low-costthermalgenerationfacilities in orderto accountfor the

23 unexpectedhydroelectricgeneration;often,increasedflow causesPacifiCorpto spill water
throughoutthesystemto maintainlakelevelsandavoid flood conditions. PPL/i800,

24 Smithl7;seealso PacifiCorpOpeningBriefat23-26(increasedflow typically causes
PacifiCorpto adjustgenerationschedulesto maintaincompliancewith ramprates,reservoir

25 elevationcommitments,anddownstreamminimumflow requirements);FERCOrder¶~J3, 31
(Jan.20,2006)(PacifiCorpoperatesLink RiverandKenodamsfor benefitof irrigators).

26
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1 put to beneficialusemustbereturnedto thepublicwithout waste. ORS
536.310(1);seealsoHenningsv. WaterResourcesDepartment,50 Or App

2 121, 622 P2d333 (1981). Thus,waternotput to thebeneficialusesetforth in
the irrigators’ permitsmustbe releasedto thepublic; if theydivert orwithhold

3 morewaterthancanbebeneficiallyused,theycommitwastein violationof
their permitsandORS536.3i0.~

4
3. Theycontaincomputationalerrorsthat resultin double-countingandother

5 inaccuracies.For example,KWUA statesthat it doesnot accountfor
decreasesin flow betweenadjustedUpperKlamathLake(“UKL”) inflow and

6 Kenoflow becauseofits seniorwaterright. VanCampCross-Examination,
Tr. at 180-81. KWUA alsoclaims that it adjustsUKL inflow (decreasing

7 UKL inflow by theamountofKWUA’s theoreticalconsumptiveuse)because
of its seniorwaterright. Id. at 12. EvenassumingKWUA’s point aboutits

8 seniorwaterright is valid (i.e., that it shouldbe compensatedfor differences
betweenits full theoreticalconsumptiveuseand whatit actuallybeneficially

9 uses),6KWUA haserroneouslydouble-countedthis supposedbenefitby both
disregardingdecreasesbetweenadjustedUKL inflow andKeno flow and

10 adjustingUKL inflow.

11 Seealso PacifiCorp’sOpeningBrief on AppropriateRatesfor KlamathIrrigators

12 (“PacifiCorpBrief’) at 8-26(identifying theseandotherflaws in KlamathCustomers’

13 methodologies).

14 Accordingly,therecorddoesnotcontainsubstantialandreasonableevidenceofthe

15 amount,if any,of increasedflows attributableto theKlamathCustomers,orthevalue,if any,

16 of thosepurportedincreasedflows. Furthermore,therecorddoesnot containsubstantialand

17 reasonableevidencethat thepurportedincreasedflows areattributableto anythingotherthan

18 theKlamath Cu~stomers’normaloperations,includingcompliancewith thelaw. See

19 PacifiCorpBriefat 20-23. Moreover,becausethemethodologiesareflawedboth

20

21

22 ~TheKlamathCompact,ORS 542.620,alsorequiresthe irrigatorsto returnflow to

23 theKlamathRiver aboveKeno.
6 Not accountingfor negativesis, on its own, erroneous.SeePacifiCorpBriefat 11-

24 12. Likewise,subtractingfrom netUKL inflow thefull theoreticalconsumptiveuseis also,
on its own, erroneous.Id. at 13-16. Moreover,Mr. VanCamp’scalculationof full

25 theoreticalconsumptiveusecontainsnumerouserrorsthat causehim to overestimatethe
amountoftheoreticalconsumptiveuse, Id.

26
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1 conceptuallyandin application,theydo notprovideareasonablebasisfor calculatinga

2 credit or discountin futureproceedings.7

3 d. No Other BasisExists for Discounting the Klamath Customers’ Rates.

4 In variousmanifestations,USBR,KOPWU,andKWUA all assertthatthe Kiamath

5 Compact,ORS 542.620,establishesabasisfor discountingtheKlamathCustomers’rates.

6 USBR Brief at 7-8;KOPWUBriefat 31-33;KWUA Briefat21-23.

7 (i) The Kiamath Compact DoesNot Require That RevenueDerived
from Power Generation on the Klamath River Be Allocated to the

8 Klamath Customers.

9 USBR arguesthatArticle IV oftheKlamathCompactsupportstheview that the

10 revenuederivedfrom powergenerationon theKlamathRiveris to beallocatedto the

11 “specifiedpowerusers.”USBRBrief at7-8. However,Article IV saysnothingabout

12 revenues,andthereis no evidencein therecordregardingsuch“revenue”derivedfrom the

13 useofKlamathRiver water. Thereis simplyno support for USBR’s argument.

14 (ii) TheKiamathCompact DoesNot Require the Commissionto
Deviate from the “Just and Reasonable”Rate Standard.

15

16 KOPWTJarguesthatArticle IV’s “lowestpowerrateswhichmaybe reasonable”

17 languagewill be renderedmeaninglessif theCommissiondoesnot allow discountedrates.

18 KOPWUBrief at31-33. ThatargumentignorestheCommission’sorder,which determined

19 thatthephrase“lowestpowerrateswhichmaybereasonable’* * * hasmeaningin the

20 contextofthestatedobjective—thatis, providingfor themostefficient utilizationof power

21

22
~BothKWUA andKOPWU arguethat, althoughtheyhavenotprovidedsufficiently

23 reliableevidenceofvalue in this proceeding,theyhaveprovidedmethodologiesthatthe
Commissionshoulduseto calculatecreditsin a futureproceeding. SeeKWUA Brief at 13,

24 20; KOPWUBrief at 36. TheKlamathCustomersarefree to presentsuchdataandmake
suchargumentsastheydeemappropriatein futureproceedings,but theircurrentlyproposed

25 methodologiesshouldnotbe adoptedby theCommissionasthebasisfor anysuch
proceedings.
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1 to assistin achievingthe lowestreasonablerates.” In rePac~fiCorp,UE 170, OrderNo. 05-

2 1202at 8 (OPU~Nov. 8, 2005).

3 (iii) The Kiamath CompactDoesNot Establish a RateObjective

Specificto the Klamath Customers.

5 KOPWU alsoarguesthat “[t]he Compact’sspecificdescriptionofthepowerratesto

6 bechargedfor irrigationanddrainagepumpingin theKlamathRiverBasinprovides

7 additionalsupportfor continuingto treatKlamathirrigationcustomersasa separateclass.”

8 KOPWUBrief at 33 (emphasisadded);seealso id. at 32 (KlamathCompactprovidesrate

9 objectivespecificto KlamathBasincustomers);id. at31 (Klamath Compact“specifically

10 addresseselectricratesfor irrigation andpumpingin theKlamathRiverBasin” (emphasis

11 added)).

12 KOPWU’s argumentmisstatesthetermsoftheKiamathCompact. TheCompact

13 doesnotrefer to powerratesofirrigatorsin theKlamathBasin. Rather,theCompactrefers

14 to the“lowestpowerrateswhich maybe reasonablefor irrigation anddrainagepumping,

15 includingpumpingfrom wells.” KlamathCompact,Article TV.8 Theonly placein Article

16 IV that theterm“KlamathRiverBasin” is usedis with regardto thestatedobjective

17 regardingthedistributionanduseofthewaterin thebasin. ThedraftersoftheKlamath

18 Compactdid not addthephrase“in theKlamathRiverBasin”to theendofArticle IV, andit

19 _________________________

20 8 TheCompactprovides:

21 “It shall be theobjectiveofeachstate,in theformulationand
executionandthegrantingof authorityfor theformulationand

22 executionof plansfor distributionanduseof thewatersofthe
KlamathRiver Basin,to providefor themostefficientuseof

23 availablepowerheadandits economicintegrationwith the
distributionofwaterorotherbeneficialusesin orderto secure

24 themosteconomicaldistributionanduseofwaterand lowest
powerrateswhichmaybe reasonablefor irrigation and

25 drainagepumping, includingpumpingfromwells.” Id.
(emphasisadded).
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1 is not theCommission’sprerogativeto do so, asthatwould violatethestatutorymandate

2 “not to insertwhathasbeenomitted.” ORS 174.010. TheCommissionshouldacknowledge,

3 justas thecourtdid in PGEv. BOLl, 317 Or 606, 614 (1993),that “[t]he legislatureknows

4 how to includequalifying languagein astatutewhenit wantsto do so,”9andshouldnot

5 interpretthereferenceto powerratesin Article IV oftheKlamathCompactas relatingsolely

6 to irrigatorsin theKlamathBasin.

7 (iv) The KlamathCompact DoesNot Require the Commissionto Base
the Klamath Customers’ Rates on PacifiCorp’s Hydroelectric

8 GenerationCosts.

9 KWUA argues,asan alternativeto establishinga separateclassificationorproviding

10 acredit-for-value,thatthepowercomponentoftheOn-ProjectIrrigators’ ratesshouldbe

11 basedon PacifiCorp’shydroelectricgenerationcostsattheKiamathHydroelectricProject.

12 KWLTA Brief at21. KWUA claimsthat suchan approachis justifiedby andconsistentwith

13 theKlamathCompactandthat it doesnot resultin asubsidy. Id.

14 KWUA’ s proposalfor uniqueratemakingtreatmentis basedon faultypremisesand

15 mustberejected. KWUA basesits proposalon theerroneousassumptionthatif theOn-

16 ProjectIrrigatorspaidonly thecostof powerfrom theKlamathHydroelectricProject,they

17 would bepaying“thefull costsoftheir electricservice.” Id. at 23. Contraryto that

18 assumption,PacifiCorp’sretail customerloadsareservedwith theCompany’sintegrated

19 systemresourcesandarenot tied to any particularsubsetof generators.PPL/1703,

20 Anderberg/4.Notablyabsentfrom KWUA’s proposalis any discussionof howtheOn-

21 ProjectIrrigatorswouldbe servedat timeswhentheKlamathHydroelectricProject

22 generationis insufficient to meettheloadof thoseirrigators.

23

24
~Thefactthat thedraftersof theCompactknewhow to distinguishbetweenuses

25 within andoutsidetheKlamathBasinis reflectedin Article III.C. 1, in whichtheuseof
waterswithin thebasinis distinguishedfrom certainusesoutsidethebasin.
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1 TheKlamathHydroelectricProjectfacilities havebeenin theCompany’sratebase

2 for morethanfifty yearsandhavebeenpaidfor by all of PacifiCorp’scustomers,notjustthe

3 On-ProjectIrrigators. PPL/1703, Anderberg/4. Contraryto KWUA’ s assertionthat other

4 customerswouldnotbe subsidizingtheOn-ProjectIrrigatorsunderKWUA’s proposal,

5 assignmentof the low-costhydroelectricgenerationto that limited groupofcustomerswould

6 deprivetherestof theCompany’scustomersof thecostbenefitof thatlow-costgeneration,

7 andwouldnecessarilyrequirethat thoseothercustomerspayhighercosts.

8 KWUA attemptsto find supportfor its proposalin theKlamathCompact. Thefirst

9 building block in KWUA’s argumentis speculationthat theCompactmight betheOregon

10 legislature’s“approval” ofa“compromise”betweentheCompanyandInterior,whereby

11 Interiorwould allow theCompanyto “further developtheKlamathRiverin exchangefor

12 continuingto providepowerto theIrrigationProjectat thecostofproduction.” KWUA

13 Brief at 22. Asidefrom thespeculationabouttheLegislature’ssupposedintent (i.e.,

14 “approval”), the fact is that theCompanyand Interior enteredinto theOn-ProjectAgreement

15 with aspecific,limited termof 50 years. Evenassumingthe 1956USBRContractwasthe

16 resultof acompromise,assuggestedby KWUA, theundisputedfact is that theGovernment,

17 theotherpartyto thecontract,got exactlywhat it bargainedfor: 50 yearsofreducedrates.

18 TheCompanydid not agreeto “continue”supplyingpoweratreducedratesfor so longas it

19 hasgenerationfacilities on theKlamathRiver.

20 Thesecondfaultybuildingblock in KWUA’s argumentis theunsupportableposition

21 that theKlamath Compact“directly tiestheKlamathIrrigators’ powerratesto the

22 hydroelectricdevelopmentof theKiamathRiver.” Id. As discussedabove,theCompact

23 doesnot saywhatKWUA suggests—thatis, it doesnotsaythatthe low costofKlamath

24 hydroelectricgenerationis to bemadeavailableonly to irrigatorsandpumpersin the

25 KlamathBasin.

26

Page14 - PACIFICORP’SREPLY BRIEF ON APPROPRIATERATES FORKLAMATH

IRRIGATORS

Portlnd2-4554443.20020011-00161



1 (v) The Cost ofAny Rate SubsidyBasedon the Klamath Compact
Should Be SpreadAmong Other Oregon Customers

2

3 Notwithstandingtheerrorsin theKlamathCustomers’arguments,if theCommission

4 wereto determinethat theKlamathCompactprovidesabasisfor discountedratesfor

~ irrigatorsandpumpersin theKlamathBasin,thecost ofprovidingthosediscountsshouldbe

6 spreadamongotherOregoncustomers.SeeOrderNo. 05-021(ratifying RevisedProtocol

~ allocationmethodology,which requiresstateassignmentof excesscostsincurredasaresult

8 of statepolicy).

9 2. The KiamathCustomersShould Be Moved to Standard Irrigation Tariff Rates
on April 16,2006,Concurrent with Implementation of SB 81.

10
a. The Provisions of SB 81 Are Applicable to a Move to the Standard

11 Irrigation Tariff Rates Only.

12 KOPWU misstatestheapplicabilityof SB 81 ratemitigation. SeeORS757.227.

13 KOPWU suggeststhat SB 81 ratemitigation applieseven“if theCommissionmoves

14 Klamathirrigation customersfrom thecurrentcontractrateto a newcost-basedratein this

15 proceeding.”KOPWUBriefat 37. By its expressterms,SB 81 appliesonly if theaffected

16 customersaremovedto a“generallyapplicablecost-basedrate.” A separaterateschedule

17 designedonly for theKlamathCustomers,or only for theOff-Projectirrigators,wouldnotbe

18 “generallyapplicable,”andif theKlamathCustomersaremovedto sucha rate,therate

19 mitigationprovisionsof SB 81 wouldnotbe applicable.

20 b. KOPWU AssumesWithout Support That BPA Credits Are “Special”
Credits.

21

22 Theirrigatorstakethepositionthat theBPA credit shouldbe includedin the

23 calculationofthechargesto which the50 percentlimitationapplies.KWUA Brief at24-26;

24 KOPWUBrief at3 6-45. KOPWU arguesthat rulesof statutoryconstructiondo not support

25 PacifiCorp’sproposedimplementationof SB 81. KOPWUbasesthis argumenton the

26 assumptionthattheBPA credit is a“special” credit asthattermis usedin ORS757.227(4).

Page15 - PACIFICORP’SREPLY BRIEF ON APPROPRIATERATES FORKLAMATH

IRRIGATORS

Portlnd2-4554443.20020011-00161



1 However,theBPA creditis availableto qualifying residentialexchangecustomers

2 throughouttheCompany’sOregonserviceterritory. Thatthecredit is widely availableto

3 irrigators is reflectedby the factthat only approximately2%ofOff-Projectcustomersdo not

4 qualify for theBPA credit. Thus, KOPWU’s assertionthattheBPA credit is a“special”

5 credit underORS757.227(4)is not supportedby therecord. Ontheotherhand,chargesand

6 creditsthat couldonly be availableto theKlamathCustomersundertheirspecialcontracts

7 canreasonablybeconsideredwithin the legislature’sintent in thedraftingof SB 81.

8 c. The CommissionShould Adopt PacifiCorp’s ProposedSB81

Implementation.

10 Theunrebuttedevidencein thiscaseis that adoptionofKWTJA’s or KOPWU’s

11 proposedmethodoftreatingtheBPA credit would dilute theamountoftheBPA credit

12 availableto customersthatqualify for that credit,contraryto federallaw. PPL/1216,

13 Griffithl5; Tr. at 146-47. KOPWU attemptsto persuadetheCommissionto dismissthis

14 point,assertingthat theCompanycould“easily” addresstheproblembyplacingqualifying

15 customerson oneratescheduleandnon-qualifyingcustomerson another.KOPWUBrief

16 at 41. Thatassertionis withoutany supportin therecord. In addition,PacifiCorpwitness

17 Mr. William Griffith testifiedon cross-examinationthathedoesnotbelieveit is possibleto

18 designaratescheduleimplementingSB 81 in themannersoughtby KOPWUwithout

19 violating federallaw. Tr. at 152.

20 KOPWU alsoarguesthatPacifiCorp’sproposalis basedon a“misunderstandingthat

21 theKlamathContractswould remainin effect during theORS § 757.227ratemitigation

22 period,”basedon Mr. Griffith’s useoftheterm“SB 81 KlamathContractrates.” KOPWU

23 Briefat 3 9-40. KOPWUmissesthepoint. Mr. Griffith was testifyingregardinga billing

24 approachto implementingSB 81 that wouldbeeasyfor customersto understand.PPL/12i4,

25
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1 Griffithl3. Therecanbe no mistakethattheCompany’spositionis that thecontractrates

2 expireApril 16,2006.’°

3 Thepoint is that theCommissionshouldapproveamethodfor implementingSB 81

4 thatis consistentwith thestatuteandresultsin areasonableoutcome.The Companyhas

5 outlinedsuchamethodfor determiningtransitionratesin Exhibit PPL1217,presentedabill

6 examplefor thesecustomersin Exhibit PPL1218, andproposedaratecreditmethodologyin

7 Exhibit PPL 1216Griffithl9, lines3-9. Adoptionof KOPWU’s ratecredit approach,as

8 opposedto theCompany’sproposedbilling ratesthat reflecttheSB 81 credit,would leadto

9 theKlamathCustomerseffectivelybeingpaidby theCompanyto consumeenergyduringthe

10 summermonthsin thefirst year,whenKOPWU’s proposedcredit (5.71 cents/kWh)is

11 actuallyhigherthantheeffectiveenergychargeof 5.600 cents/kWh. For qualifying

12 customersreceivingtheBPA credit,KOPWU’sproposedcents-per-kWhcredit is over 1 cent

13 perkWh higherthantheSchedule41 effectivenetenergycharge. KOPWU Brief at44;

14 PacifiCorp’sapprovedtariff, PUC ORNo. 3511 TheCompany’sproposedratecredit

15 methodologyeliminatestheseproblemswith KOPWU’s approach.

16 Finally, KOPWIJimproperlyattemptsto supportits positionby theintroductionof

17 Attachment1 to its Brief, whichpurportsto show acomparisonofPacifiCorpandKOPWLJ

18 rateproposals.Appendingthis newevidenceto its post-hearingbriefdoesnotput that

19 ________________________

10 Perhapsanotherlabelwouldbemoreappropriate,astheratesfor theKlamath

CustomersundertheCompany’sproposalwill clearlynotbe “contract” rates,but a different

21 label cancertainlybe applied.~ SeeSchedule41 (summerenergychargefor customerlessthan30 kW, 4.377

22 cents),adjustmentSchedule95 (-0.013cents),Schedule198 (+0.019cents),Schedule292
(+0.064cents),Schedule299 (-2.403cents),plus Schedule200 Supply Service(3.556cents),

23 yieldsthecombinedeffectiverateof 5.600cents/kWh,beforeadjustmentfor theBPA credit
(-1.026cents),Schedule91 (+0.033cents),andSchedule290 (+3%). SeeIn re Portland

24 GeneralElec. CO., UM 989, OrderNo. 02-227,2002WL 1009970,*6..7 (Mar. 25, 2002)
(approvedtariffs havethe“forceoflaw”); seealso OAR 860-014-0050(Commissionmay

25 takeofficial noticeofCommissionrules,regulationsandordersanddocumentsin
Commissionfiles).
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1 evidencein therecordofthis proceeding.Theevidenceis profferedafterthecloseof the

2 evidentiaryhearing,without theopportunityto conductdiscoveryor cross-examination,and

3 withoutauthentication.12It is thereforeimproperandtheCommissionshouldrejectthe

4 attachmentandstrike or disregardreferencesto theattachmentin KOPWU’ s Brief.

5 ORS756.558(1)(agencymaynotbasedeterminationon evidenceprofferedaftercloseof

6 record).

7 Theimplementationof SB 81 shouldalsobeorderedin suchamannerasto provide

8 for therecoveryof $1.94million in additionalrevenue(offsetby anyrevenueresultingfrom

9 priceincreasesto theKlamathCustomers),which accountsfor theassignmentto Oregonof

10 theunrecoveredsubsidy. PPL/1603,Wrigley/3-4. No partyconteststhat thecost of SB 81

11 ratemitigation shouldbespreadamongOregoncustomers.SeeStaff/i502, McNamee/16

12 (“For overallratemakingpurposes,PacifiCorpwill needto spreadthecostof the ratecredit

13 equallyamongits otherOregoncustomers.”);KOPWU/500,Iversonli0(same);seealso

14 OrderNo. 05-021 (ratifying RevisedProtocolallocationmethodology,whichrequiresstate

15 assignmentof excesscostsincurredasaresultof statepolicy).

16 3. Implications of FERC’s Proposalto DecoupleGovernment DamUseCharges
from PacifiCorp’s Retail Rates.

17

18 In addressingtheissueoftheFERCdecisionto decoupleGovernmentdamuse

19 chargesfrom PacifiCorp’sretailrates,KWUA makesassertionsregardingPacifiCorp’s

20 argumentsbeforeFERCandattemptsto supplementtherecordwith pleadingsfiled in the

21 FERC caseregardingtheproposedreadjustmentofannualchargesfor theuseof a

22 Governmentdam. KWUA Brief at 27-28,Exs.A, B. KWUA’s post-hearingattemptto

23
12 Theinappropriatenessofintroducingnewevidencethroughapost-hearingbriefis

24 demonstratedby themanyerrorsin theattachment,including out of daterates,inaccurate
inputs,andmis~alculationsthat flow throughto nearlyall numbersin thetable. For example,

25 theattachmentincludesout-of-dateSchedule200 rates,usesthewrongkWh to calculate
BPA revenues,andincorrectlyappliesthePublic PurposeChargeto baserates.
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1 supplementtherecordis inappropriateandshouldberejected. ORS756.558(1). In any

2 event,whattheCompanyarguesatFERCis certainlynot determinativeofwhatFERCwill

3 orderregardingdamusecharges.Theevidencethatis properlyin therecordshowsthat

4 FER.Cissuedanorderin which it determinedthat“the mostprudentandpracticalcourseat

5 this time is to exerciseourreservedauthorityto readjustPacifiCorp’schargesfor theuseof

6 surpluswaterfrom Link RiverDam,” andstatedits “intent to set theannualGovernmentdam

7 usechargesfor KlamathProjectNo. 20082atthegraduatedfixed ratessetforth at 18 CFR

8 § 11.3(b),effectiveuponexpirationof the1956Contract(i.e., April 17, 2006).” PPL/1908,

9 Richardsonll1-12.

10 KWUA’s responseto theFERCdecisionalsoincludesan argumentthat theannual

11 damusechargesdo not implementtheKlamathCompact. KW1JA Brief at 30. No oneis

12 arguingthatthedamusechargeswill implementtheKlamathCompact. KWUA’ s argument

13 appearsto beanotherattemptto arguethattheCompactrequiresspecialdiscountedratesjust

14 for thepumpersandirrigatorsin theKlamathRiver Basin. As discussedin Section1.d

15 above,that argumenthasno merit.

16 IlL CONCLUSION

17 For ther~easonsset forth above,PacifiCorprespectfullyrequeststhe Commission

18 orderthatbeginningApril 17, 2006,theelectricratesfor theKiamathCustomerswill be

19 thoseratesestablishedin PacifiCorp’sstandardtariff schedulesgenerallyapplicablein

20 Oregon. Further, theCommissionshouldorderratemitigation for theKlamathCustomers

21 underSB 81, as.,setforth aboveandin Exhibit PPL 1217andExhibit PPL1218, andit should

22 determinearatecreditmethodologyasdescribedin Exhibit PPL1216 Griffithl9, lines3-9.

23 DATED: March 13, 2006. STOELRIVES

JohnM. Eriksson
26 SarahJ. AdamsLien
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