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I.  INTRODUCTION 

 
 Surprise Valley Electrification Corp. (“Surprise Valley”) files this motion 

requesting that the Oregon Public Utility Commission (the “Commission” or “OPUC”) 

Administrative Law Judge (“ALJ”) Michael Grant strike portions of PacifiCorp’s answer 

(“Answer”) to Surprise Valley’s complaint (“Complaint”).  Specifically, Surprise Valley 

requests that the ALJ strike PacifiCorp’s arguments that the PacifiCorp and Bonneville 

Power Administration’s (“BPA”) general transfer agreement (“GTA”) bars or otherwise 

limits Surprise Valley’s ability to sell the net output of the Paisley geothermal project 

(“Paisley Project”) to PacifiCorp.  These arguments should stricken from this proceeding 

because the Federal Power Act (“FPA”) and the Federal Energy Regulatory 

Commission’s (“FERC”) regulations preempt these arguments.  Attachment A to this 

motion includes a redline revision to PacifiCorp’s Answer detailing information that 

should be stricken. 1   

                                                
1  Surprise Valley is not seeking to strike references to the existence of the GTA as a factual matter, 

but only PacifiCorp’s reference to and use of the GTA as an argument against entering into a 
PURPA PPA with Surprise Valley. 
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 Alternatively, if PacifiCorp’s Answer is not stricken, then Surprise Valley 

requests that the scope of this proceeding be clarified to exclude PacifiCorp’s attempt to 

use the GTA as a defense against its statutory obligation to purchase the net output of the 

Paisley Project. 

II. MOTION TO HOLD SCHEDULE IN ABEYANCE 

 Surprise Valley also moves to hold the current procedural schedule in abeyance 

pending the resolution of this motion to strike/clarify.  Surprise Valley cannot respond in 

testimony on the issue of the GTA until the issue of whether (or how) the GTA is 

relevant to the issues in this proceeding is resolved.  Surprise Valley has contacted 

PacifiCorp, which does not oppose holding the schedule in abeyance pending resolution 

of the motion to strike/clarification.  Surprise Valley and PacifiCorp have informally 

agreed to continue, but slow down, discovery during the time in which the schedule is in 

abeyance.   

III. BACKGROUND 

 Surprise Valley filed its complaint on June 22, 2015, requesting that the 

Commission: 1) find PacifiCorp in violation of the mandatory purchase obligations of the 

Oregon and federal Public Utility Regulatory Policies Acts (“PURPA”) and related state 

and federal regulations, policies, and orders; 2) order PacifiCorp to enter into a power 

purchase agreement (“PPA”) or legally enforceable obligation with Surprise Valley to 

purchase the entire net output of the Paisley Project at the Schedule 37 rates in effect 

prior to August 20, 2014; and 3) impose any other relief the Commission deems 

necessary.  PacifiCorp filed its Answer on July 29, 2015.  PacifiCorp’s Answer raised 

issues, inter alia, regarding how BPA schedules power under the GTA for retail end use 
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by Surprise Valley.  The GTA is the agreement under which PacifiCorp provides 

transmission services to BPA for delivery of federal power to many of BPA’s preference 

power customers, including Surprise Valley.  Surprise Valley is not a party to the GTA. 

 While not clearly articulated, PacifiCorp appears to rely on the GTA to dispute 

Surprise Valley’s allegation that PURPA provides no basis for PacifiCorp to refuse to 

purchase the electrical output from the Paisley Project through power displacements.  The 

allegations of the Complaint regarding displacement deliveries merely explained the 

physical fact that utilities regularly make deliveries of electricity in the opposite direction 

of the flow of electricity on the grid at the point of delivery, and that PURPA allows, as 

do ordinary power sales, deliveries to occur through displacement.  This would be the 

case with Surprise Valley’s deliveries to PacifiCorp.  

 Nonetheless, PacifiCorp points to its dissatisfaction with the GTA as a reason to 

disregard its mandatory purchase obligation under PURPA.  Specifically, PacifiCorp 

avers that the GTA will fail to properly account for the sale of the Paisley Project’s 

output to PacifiCorp: 

If Bonneville under-schedules its deliveries to Surprise Valley, in relation 
to Surprise Valley’s actual load, the net output from the Paisley Project 
would offset Surprise Valley’s load requirements and not be available to 
PacifiCorp. Surprise Valley, however, has demanded that PacifiCorp pay 
for the full net output of the Paisley Project. 
 
If Bonneville over-schedules to Surprise Valley, under the General 
Transfer Agreement (GTA) between Bonneville and PacifiCorp, 
PacifiCorp would have to compensate Bonneville for any deliveries above 
the metered Surprise Valley load. Under the GTA, Bonneville is only 
obligated to schedule for delivery energy required to meet the load 
metered at specific locations identified in the contract. The Paisley Project 
is not identified in the GTA, so its output would merely reduce the load 
metered at the points identified in the GTA. 

 
PacifiCorp Answer at 7-8. 
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 PacifiCorp argues that the GTA with BPA is an obstacle to the company entering 

into a PPA with Surprise Valley because, if left unrevised, the GTA may cause increases 

in costs to PacifiCorp’s retail customers.  PacifiCorp Answer at 8, ¶ 14, ¶ 98 n.25. 

PacifiCorp takes issue with the fact that “PacifiCorp, as the ‘Transferor’ under the GTA, 

supplies the imbalance energy to serve the load in the event of under-deliveries and 

compensates Bonneville in the event of over-deliveries.”  Id. at ¶ 98 n.25.  PacifiCorp 

further alleges, as an affirmative defense, that “if Bonneville over-schedules its 

transmission service to Surprise Valley, PacifiCorp’s customers would pay twice for the 

net output of the Paisley Project: first under the QF PPA with Paisley, and second to 

compensate Bonneville for the over-delivery through imbalance true-ups under the GTA.”  

Id.     

 As alleged in the complaint, Surprise Valley has been in contact with PacifiCorp 

Transmission personnel since August 2012, regarding the metering and other 

requirements to allow for Surprise Valley to deliver the Paisley Project’s entire net output.  

Complaint at ¶¶ 24-60.  Surprise Valley formally requested a PURPA PPA with 

PacifiCorp’s merchant operations, now known as Energy Services Management (“ESM”), 

in August 2013.  Id. at ¶ 63.  Most recently, as alleged in the Complaint, PacifiCorp 

Transmission informed Surprise Valley that the existing metering is sufficient to allow 

for PacifiCorp to accept and purchase the Paisley Project’s entire net output on an interim 

basis, pending completions of the metering upgrades deemed necessary by PacifiCorp 

Transmission to designate the Paisley Project as a network resource serving PacifiCorp 

loads.  Id. at ¶ 60.  PacifiCorp appears to be backtracking on this commitment and now 



PAGE 5 -- MOTION TO STRIKE/CLARIFY SCOPE OF PROCEEDING AND HOLD 
SCHEDULE IN ABEYANCE 

denies that the existing or interim metering is sufficient to allow Surprise Valley to sell 

power to PacifiCorp.  Answer at ¶ 38 

 Not until late in this long course of communications did PacifiCorp raise concerns 

that the GTA might prove to be an impediment to the acceptance of the Paisley Project’s 

entire net output.  Nonetheless, in its Answer, PacifiCorp claims that the GTA absolves it 

of its statutory obligation to purchase the entire net output of the Paisley Project.  In other 

words, even though the Paisley Project will generate electricity, convey title to power, 

and result in PacifiCorp having more electricity on its system, the GTA somehow will 

prevent PacifiCorp from being able to own or use this additional power.   

 Rather than elect to immediately file to strike these allegations from the Answer, 

Surprise Valley attempted to discuss the issue with PacifiCorp and conduct discovery on 

the GTA to better understand PacifiCorp’s position.  However, PacifiCorp’s discovery 

responses lay bare the fact that PacifiCorp lacks information to support its allegations 

regarding the manner by which BPA schedules power under the GTA.  Attachment B 

(PacifiCorp responses to Surprise Valley data requests 1.15, 1.16, 1.17, and 1.18).  

Despite the fact that PacifiCorp’s Answer raises the issue of its transmission service to 

BPA as an affirmative defense, PacifiCorp refused to provide information supporting its 

defense because “PacifiCorp’s transmission service to the Bonneville Power 

Administration (BPA) is not at issue in the complaint.”  Id. (PacifiCorp responses to 

Surprise Valley data requests 1.16, 1.17, 1.18). 

IV. ARGUMENT 

 In defense of its refusal to purchase the Paisley Project’s entire net output as 

required under PURPA, PacifiCorp argues that purchase will exacerbate PacifiCorp’s 



PAGE 6 -- MOTION TO STRIKE/CLARIFY SCOPE OF PROCEEDING AND HOLD 
SCHEDULE IN ABEYANCE 

dissatisfaction with the GTA, an entirely separate agreement under which PacifiCorp 

provides interstate transmission service to BPA.  But the GTA is a wholesale 

transmission agreement that is outside of the Commission’s regulatory authority and is 

therefore irrelevant to the issues in this proceeding.  The Commission cannot lawfully 

resolve PacifiCorp’s concerns regarding the GTA because that agreement is within 

FERC’s exclusive jurisdiction.  Nor can PacifiCorp hold Surprise Valley’s PURPA rights 

hostage based on a GTA that PacifiCorp has unilaterally elected not to seek to revise.  

Any Commission order accepting PacifiCorp’s argument would conflict with, and 

therefore be preempted by, FERC’s declaration that the PURPA purchase obligation is 

not subordinate to contracts like the GTA.  The two contractual arrangements are entirely 

separate – one (the mandatory purchase of QF output) is within the Commission’s 

jurisdiction, and the other (PacifiCorp’s dissatisfaction with the GTA) is within FERC’s 

jurisdiction.  PacifiCorp acknowledges as much in its discovery responses.  Therefore, 

the Commission should strike from PacifiCorp’s Answer all allegations and defenses 

arising from the GTA, or otherwise exclude consideration of the GTA’s impact on 

PacifiCorp’s PURPA obligations from this proceeding. 

1. PacifiCorp’s Allegations and Affirmative Defense Arising From the GTA 
Should Be Stricken Because PacifiCorp’s GTA Defense Is Preempted  

 Under the Supremacy Clause, preemption occurs: 1) when federal law expressly 

preempts state law; 2) when “Congress intends federal law to occupy the field”; or 3) 

when there is “any conflict with a federal statute.”  Crosby v. Natl. For. Trade Council, 

530 U.S. 363, 372 (2000) (internal quotation omitted); U.S. Const., art. VI, cl. 2.  In this 

case, PacifiCorp’s GTA defense is preempted by both field and conflict preemption. 
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A. Under the Doctrine of Field Preemption, FERC’s Exclusive 
Jurisdiction over Interstate Transmission Requires that PacifiCorp’s 
Allegations and Defense Arising From the GTA Be Stricken 

 Field preemption occurs when Congress has adopted a comprehensive federal 

statutory scheme, and it can be inferred “that Congress left no room for supplementary 

regulation by the states.”  Gadda v. Ashcroft, 363 F.3d 861, 869 (9th Cir. 2004).  FPA 

applies to “the transmission of electric energy in interstate commerce and to the sale of 

electric energy at wholesale in interstate commerce.”  16 U.S.C. § 824(b).  The FPA 

delegates to FERC “‘exclusive authority to regulate the transmission and sale at 

wholesale of electric energy in interstate commerce.’”  Transmission Agency of N. Cal. v. 

Sierra Pacific Power Co., 295 F.3d 918, 928 (9th Cir. 2002)(emphasis in original; 

citations omitted).  Congress created a “bright-line rule” that matters related to interstate 

transmission are exclusively within FERC’s jurisdiction.  See California ex rel. Lockyer v. 

Dynegy, Inc., 375 F.3d 831, 850 (9th Cir. 2004) opinion amended on denial of reh’g, 387 

F.3d 966 (9th Cir. 2004).  Except for matters Congress has explicitly made subject to 

state regulation, such as the PURPA requirement that utilities buy the entire net output of 

a qualifying facility, FERC possesses exclusive authority to regulate electric transmission 

and wholesale sales of power.  Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 

966 (1986); Federal Power Comm’n v. S. Cal. Edison Co., 376 U.S. 205, 215-16 (1964).   

 This bright-line rule prohibits a state from taking any action designed to modify 

or undermine a FERC-jurisdictional contract.  For example, the Ninth Circuit rejected the 

Governor of California’s executive order “commandeering” several FERC-jurisdictional 

wholesale power contracts during the California Energy Crisis.  Duke Energy Trading & 

Mktg., L.L.C. v. Davis, 267 F.3d 1042 (9th Cir. 2001).  The Governor’s commandeering 

order sought to prevent the liquidation of the low-cost power that was threatened after 
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California utilities defaulted on certain power supply contracts.  Id. at 1047-48.  The 

Ninth Circuit, however, held that California’s actions were preempted because they had 

“encroached upon FERC’s exclusive authority” by attempting to alter the FERC-

jurisdictional agreements.  Id. at 1056-58.  The “commandeering orders directly 

nullif[ied] the security and default mitigation provisions of the FERC-approved CTS rate 

schedule, and hence cross[ed] the ‘bright line’ between state and federal jurisdiction 

established by the FPA.”  Id. at 1056. 

 In fact, the Commission itself has recently recognized and applied this well-

established precedent in a recent PURPA dispute.  See PaTu Wind Farm v. PGE, Docket 

No. UM 1566, Order No. 12-316 at 8-9 (Aug. 21, 2012).  In PaTu, a QF argued that a 

utility had unlawfully refused to accept transmission via dynamic deliveries of its output.  

The Commission concluded that it does not “have the jurisdiction—nor possibly the 

expertise—to fully evaluate the impact of a dynamic transfer.”  Id. at 9.  Later in the same 

case, the Commission even refused to address any factual matters related to dynamic 

deliveries.  PaTu Wind Farm v. PGE, Docket No. UM 1566, Order No. 14-287 at 2 (Aug. 

13, 2014).  The Commission reasoned, “we do not have the jurisdiction to address issues, 

whether directly or indirectly, that are associated with the transmission of a QF’s output 

to a utility.”  Id. at 14. 

 The GTA governs interstate transmission arrangements between PacifiCorp and 

BPA, and is therefore subject to FERC’s exclusive jurisdiction.  In its Answer, 

PacifiCorp admits as much (albeit in a footnote), conceding that the “GTA is a 

PacifiCorp rate schedule on file with FERC . . . .”  PacifiCorp’s Answer at ¶ 98 n.25.  

FERC has indeed accepted the GTA for filing as a FERC-jurisdictional contract.  
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PacifiCorp, Docket No. ER15-354-000, Letter Order (Dec. 30, 2014); PacifiCorp, 125 

FERC ¶ 61,034, at Appendix at 41, 43 (Oct. 14, 2008).  

 Accordingly, the Commission has no authority to address PacifiCorp’s 

dissatisfaction with the GTA.  The Commission may not “cross the ‘bright line’ between 

state and federal jurisdiction established by the FPA” to “nullify” or re-write any terms of 

the GTA as a precondition to Surprise Valley’s exercise of its entirely separate rights to 

sell under PURPA.  See Duke Energy Trading & Mktg., 267 F.3d at 1056-57.  

PacifiCorp’s dissatisfaction with the scheduling terms of the GTA, or BPA’s performance 

under that contract, is a matter that is within FERC’s exclusive jurisdiction.  “It is 

common ground that if FERC has jurisdiction over a subject, the States cannot have 

jurisdiction over the same subject.” Id. at 1057 (quoting Miss. Power & Light Co. v. Miss. 

ex rel. Moore, 487 U.S. 354, 377 (1988) (Scalia, J., concurring)).  As in PaTu, the 

Commission lacks the expertise and authority to address matters, whether directly or 

indirectly, related to the GTA.  The Commission should therefore strike the allegations 

and defenses regarding the GTA from PacifiCorp’s Answer. 

B. Conflict Preemption Requires the Commission to Strike PacifiCorp’s 
Defense Regarding the GTA. 

 
 In addition to field preemption, conflict preemption provides an additional basis 

to strike the allegations and defenses related to the GTA from the Answer.  Conflict 

preemption occurs when “there is an actual conflict between federal and state law, or 

where compliance with both is impossible.”  Gadda, 363 F.3d at 871.  Conflict arises 

when “it is impossible for a private party to comply with both state and federal law,” or 

when state law “stands as an obstacle to the accomplishment and execution of the full 

purposes and objectives of Congress.”  Crosby, 530 U.S. at 373.  Federal law includes 
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federal regulations, which have no less preemptive effect than federal statutes.  See 

Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 699 (1984).  And federal courts “give 

‘great weight’ to any reasonable construction of a regulatory statute adopted by the 

agency charged with its enforcement.”  Bank of Am. v. City & County of S.F., 309 F.3d 

551, 563 (9th Cir. 2002) (internal quotation omitted). 

 PURPA conflicts with, and would preempt, any Commission order adopting 

PacifiCorp’s GTA defense.  “Section 210 of PURPA specifies the benefits to which QFs 

are entitled.”  Ind. Energy Prod. Ass’n, Inc. v. Cal. Pub. Util. Comm’n, 36 F.3d 848, 850 

(9th Cir. 1994).  Section 210(b) requires FERC to adopt regulations for the purchase of 

QF output.  Id. (citing 16 U.S.C. § 824a-3(b)).  Under FERC’s regulations, “[u]tilities 

have an absolute obligation to purchase a QF’s output, unless [FERC] expressly grants 

relief from that purchase obligation.”  Southwest Power Pool, Inc., 143 FERC ¶ 61,018, 

at ¶ 17 (2013) (emphasis added).   

 Throughout the decades since PURPA was adopted in 1978, FERC has 

consistently held that utilities cannot rely on contracts to nullify PURPA’s obligation that 

they purchase all output from QFs.  In Order No. 69, when FERC adopted the first set of 

regulations implementing PURPA, FERC rejected the argument that the PURPA 

purchase obligation should be curtailed if it conflicted with full requirements contracts 

entered into by the purchasing utility, holding that if it “permitted such contractual 

obligations to override the [PURPA] obligation to purchase from qualifying facilities, 

these contractual devices might be used to hinder the development of cogeneration and 

small power production.”  Order No. 69, Small Power Production and Cogeneration 

Facilities; Regulations Implementing Section 210 of the Public Utility Regulatory 
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Policies Act of 1978, FERC Stats. & Regs. ¶ 30,128 at 30,870, 45 Fed. Reg. 12,214 order 

on reh’g, Order No. 69-A, FERC Stats. & Regs. ¶ 30,160 (1980).   Accordingly, the 

PURPA mandatory purchase obligation “supercede[s] contractual restrictions on a 

utility’s ability to obtain energy or capacity from a qualifying facility.”  Id.  

 In the ensuing decades, FERC has consistently maintained this course, and has 

rejected assertions that its wholesale supply contract trumped a QF’s right to sell to an 

indirectly connected utility of its choosing under PURPA.  E.g., Pub. Serv. Co. of N.H. v. 

N.H. Elec. Coop., Inc., 83 FERC ¶ 61,224, at 61,998-62,000, reh’g denied, 85 FERC ¶ 

61,044 (May 29, 1998) (“PSNH”).  In PSNH, FERC explained that utilities “cannot 

lawfully bargain away any portion of the rights QFs enjoy under PURPA or [the 

purchasing utility’s] statutory purchase obligation under PURPA, [or] our implementing 

regulations.”  Id. at 61,998-61,999. 

 Very recently, FERC confirmed that contracts do not supercede the statutory 

obligation PURPA imposes on utilities to purchase the output of QFs.  Delta-Montrose 

Electric Association, 151 FERC ¶ 61,238 (June 18, 2015).  The case centers on Delta-

Montrose, a small rural electric cooperative, which is a member of the Tri-State 

Generation and Transmission Association and purchases most of its power supply under a 

contract with Tri-State.  A QF sought to sell power to Delta-Montrose, but if Delta-

Montrose purchased the QF’s power, it would exceed a contractual limit its purchases 

from outside generators to no more than 5% of Delta-Montrose’s total portfolio.   

 FERC concluded that Delta-Montrose is obligated under PURPA and FERC’s 

regulations to “purchase power from any QF that can deliver its power to Delta-Montrose, 

regardless of the terms of Delta-Montrose’s contract with Tri-State.”  151 FERC ¶ 61,238 
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at P 54 (emphasis in original).  Relying on its prior holdings in Order No. 69 and PSNH, 

FERC concluded that “the terms of the contract cannot control the rights of a third party 

QF to sell power to any electric utility that it can deliver its electric energy to.”  Id.  In its 

rehearing order, issued on October 15, 2015, FERC confirmed that “Delta-Montrose was 

obligated to purchase power from any QF that can deliver its power to Delta-Montrose 

regardless of conflicting contract terms found in the PPA between Delta-Montrose and 

Tri-State.  Delta-Montrose Electric Association, 153 FERC ¶ 61,028 at P 18 

(2015)(emphasis added). 

 In this case, therefore, it follows that the GTA cannot be used as the basis for 

PacifiCorp to refuse to complete the metering and interconnected operations necessary to 

accept and purchase the entire net output of the Paisley Project.  Any Commission order 

relying on the GTA for this purpose would conflict with, and be preempted by, PURPA 

and FERC’s PURPA regulations.  See PSNH 83 FERC ¶ 61,224, at 61,998-62,000.  

Accordingly, the allegations regarding the GTA are irrelevant to this proceeding and 

should be stricken from the Answer to narrow the issues for the Commission’s 

resolution.2   

 2. PacifiCorp’s Refusal or Inability to Respond to Discovery on the GTA 
Provides An Independent Basis to Strike the GTA Defense From the Answer 
and Conclude that the GTA Is Beyond the Scope of the Commission’s 
Jurisdiction  

 
 PacifiCorp’s own discovery responses provide an independent basis to dismiss its 

GTA defense.  In fact, PacifiCorp’s discovery responses confirm that the GTA is 

                                                
2  FERC’s Delta-Montrose orders make clear that PacifiCorp’s purchase obligation remains whether 

or not it seeks waiver or amendment of the GTA, and, to the extent PacifiCorp believes it 
necessary to amend the GTA to accommodate the purchase from the Paisley Project, it can amend 
the agreement and seek appropriate approvals for the amendment from FERC.  See Delta-
Montrose, 151 FERC ¶ 61,238 at P 55. 
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irrelevant to this proceeding.  Accordingly, matters related to the GTA should be stricken 

or otherwise barred from this proceeding as irrelevant and PacifiCorp should not be 

permitted to argue that the GTA somehow operates as a shield against accepting and 

purchasing the entire net output of the Paisley Project. 

 PacifiCorp did not raise these GTA related concerns now set forth in its Answer 

until nearly two years after Surprise Valley initially sought a PPA from PacifiCorp.  It is 

surprising that PacifiCorp withheld (or was not aware) of problems with the GTA that 

might interfere with its obligation to accept and purchase the Paisley Project’s entire net 

output.  In order to better understand these new issues, Surprise Valley informally and 

formally requested information and documents supporting PacifiCorp’s assertion that 

BPA’s over-scheduled deliveries occur and will result in unnecessary costs to PacifiCorp.  

Attachment B (PacifiCorp responses to Surprise Valley data requests 1.15, 1.16, 1.17, 

and 1.18).  Surprise Valley formally asked, inter alia, that PacifiCorp provide documents 

and information regarding how BPA schedules power to meet Surprise Valley’s load in 

every hour and the amount BPA has under or over scheduled to Surprise Valley for the 

past twelve months.  

 However, PacifiCorp refused to provide relevant information regarding the GTA 

to support its claims.  Despite raising the issue in its Answer, PacifiCorp objected to 

certain data requests regarding the GTA on the basis that the requests were “overly broad, 

unduly burdensome, and not reasonably calculated to lead to the discovery of admissible 

evidence.”  Attachment B (PacifiCorp response to Surprise Valley data requests 1.15, 

1.16, 1.17, and 1.18).  PacifiCorp further explained that PacifiCorp’s transmission service 
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to BPA is not at issue in the Complaint.  See Attachment B (PacifiCorp’s response to 

Surprise Valley data requests 1.16, 1.17, and 1.18).   

 To the extent PacifiCorp provided any information, PacifiCorp admitted that it 

has no idea how BPA schedules its power or how to even ascertain if BPA under or over 

schedules power deliveries under its own transmission agreement.  Surprise Valley 

cannot respond to PacifiCorp’s assertions because PacifiCorp cannot identify even basic 

factual information to support those assertions.  Specifically, PacifiCorp admitted: 

PacifiCorp has no information regarding how the Bonneville Power 
Administration (BPA) schedules power to meet Surprise Valley’s load 
every hour.  

Attachment B (PacifiCorp’s response to Surprise Valley data request 1.15).  Similarly, 

PacifiCorp admitted: 

PacifiCorp has no information regarding BPA’s hourly schedules for 
Surprise Valley. 

Id. (PacifiCorp’s response to Surprise Valley data requests 1.16, 1.17, 1.18).   

 PacifiCorp’s statements in discovery cannot be squared with PacifiCorp’s 

allegations in the Answer that BPA engages in under or over scheduling of power under 

the GTA, and that such inaccurate scheduling by BPA precludes Surprise Valley’s 

PURPA sale.  It is difficult to understand why PacifiCorp presented allegations regarding 

BPA’s scheduling in its Answer if it now lacks any knowledge of the matter.  Even 

without reaching the issue of whether federal law preempts PacifiCorp’s GTA defense, 

PacifiCorp’s discovery responses demonstrate that its defense regarding BPA schedules 

under the GTA should be stricken for lack of foundation or relevance. 
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V. CONCLUSION 

 PacifiCorp argues that the GTA is a legitimate ground to refuse to enter into a 

PPA with Surprise Valley.  However, PacifiCorp cannot hide behind its transmission 

agreement with a third party to circumvent its statutory obligation to enter into a PURPA 

PPA with Surprise Valley.  More importantly, PacifiCorp’s use of the GTA in this 

manner raises issues within FERC’s exclusive jurisdiction.  Transmission arrangements, 

including PacifiCorp’s GTA, are subject to FERC’s jurisdiction, and the Commission 

does not have the legal authority or expertise to interpret the GTA or determine how it 

applies to the issues in this proceeding.  Simply put, any concerns regarding the GTA 

should be raised with FERC, not this Commission.  Therefore, the Commission should 

strike the allegations regarding the GTA from the Answer or otherwise prevent 

PacifiCorp from raising arguments regarding the GTA in this proceeding. 
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Dated this 6th day of November, 2015. 

Respectfully submitted, 

 
________________ 
Irion A. Sanger 
Sanger Law, PC 
1117 SE 53rd Avenue 
Portland, OR 97215 
Telephone: 503-756-7533 
Fax: 503-334-2235 
irion@sanger-law.com 
 
 
Of Attorneys for Surprise Valley Electrification 
Corp. 
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Attachment B 



PACIFICORP 
A MIDAMERICAN ENERGY HOLDINGS COMPANY 

October 26, 2015 

Irion Sanger 
Sanger Law PC 
1117 SE 53rd Ave. 
Portland, OR 97215 

Brad Kresge 
Surprise Valley Electrification Corp., 
516 US Hwy 395 E, Alturas, CA 96101 

RE: OR Docket No. UM 1742 
SVEC 1st Set Data Request (1-48) 

Pacific Power I 
Rocky Mountain Power 
825 NE Multnomah, Suite 2000 
Portland, Oregon 97232 

Please find enclosed PacifiCorp's Responses to SVEC 1st Set Data Requests 1.1-1.48. Also 
provided are Attachments SVEC 1.2, 1.3, 1.19, 1.20, 1.23, 1.29, 1.40, 1.41, and 1.48. Provided 
on the Confidential CD is Confidential Attachment SVEC 1. 7. Confidential information is 
provided per Protective Order No. 15-3 51. 

If you have any questions, please call me at (503) 813-6642. 

Sincerely, 

Erin Apperson 
Manager, State Regulatory Affairs 
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SVEC Data Request 1.15 

 
Refer to PacifiCorp’s Answer at page 7. Please identify and provide all documents 
regarding how BPA schedules power to meet Surprise Valley’s load every hour. 

 
Response to SVEC Data Request 1.15 
 

PacifiCorp has no information regarding how the Bonneville Power Administration 
(BPA) schedules power to meet Surprise Valley’s load every hour. 
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SVEC Data Request 1.16 

 
Refer to PacifiCorp’s Answer at page 7. Please provide BPA’s hourly schedules for 
Surprise Valley for the last twelve months the information is available. 

 
Response to SVEC Data Request 1.16 
 

PacifiCorp objects to this request as overly broad, unduly burdensome, and not 
reasonably calculated to lead to the discovery of admissible evidence.  PacifiCorp’s 
transmission service to the Bonneville Power Administration (BPA) is not at issue in the 
complaint.  Without waiving its objection, PacifiCorp responds as follows: 
 
PacifiCorp has no information regarding BPA’s hourly schedules for Surprise Valley. 
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SVEC Data Request 1.17 

 
Refer to PacifiCorp’s Answer at page 7. Please identify on an hourly basis the amount 
BPA has under scheduled “its deliveries to Surprise Valley, in relation to Surprise 
Valley’s actual load” for the past twelve months. Please provide all supporting 
documentation. 

 
Response to SVEC Data Request 1.17  
 

PacifiCorp objects to this request as overly broad, unduly burdensome, and not 
reasonably calculated to lead to the discovery of admissible evidence.  PacifiCorp’s 
transmission service to the Bonneville Power Administration (BPA) is not at issue in the 
complaint.  Without waiving its objection, PacifiCorp responds as follows: 
 
PacifiCorp has no information regarding BPA’s hourly schedules for Surprise Valley. 
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SVEC Data Request 1.18 

 
Refer to PacifiCorp’s Answer at page 8. Please identify on an hourly basis the amount 
BPA has over scheduled “its deliveries to Surprise Valley, in relation to Surprise Valley’s 
actual load” for the past twelve months. Please provide all supporting documentation. 

 
Response to SVEC Data Request 1.18 
 

PacifiCorp objects to this request as overly broad, unduly burdensome, and not 
reasonably calculated to lead to the discovery of admissible evidence.  PacifiCorp’s 
transmission service to the Bonneville Power Administration (BPA) is not at issue in the 
complaint.  Without waiving its objection, PacifiCorp responds as follows: 
 
PacifiCorp has no information regarding BPA’s hourly schedules for Surprise Valley. 


