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I. INTRODUCTION. 

The Citizens’ Utility Board of Oregon (CUB) hereby files the “Citizens’ Utility 

Board of Oregon’s Motion to Compel Tracfone to Respond to CUB’s Data Requests and 

for Additional Time to Analyze and File Supplemental Testimony Related to Any 

Additional Information Provided”.  CUB further requests that this motion be subject to 

Expedited Review Requested so as to prevent undue delay to the docket.   

The Motion to Compel and request for additional time result from Tracfone’s 

decision not to provide discovery to CUB and not from any desire on CUB’s part to delay 

this docket.  CUB has attempted to work with Counsel for Tracfone, calling on July 27, 

2010, and seeking discussion of the offending data request responses.
1
  Tracfone’s 

Counsel did not return CUB’s telephone call responding in an email on July 29, 2010, 

and saying: 

                                                 
1
 Exhibit A Affidavit of Catriona McCracken. 
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Catriona,  

        I received your voice mail yesterday.  I think it would be more 
productive to have lead counsel on the call with you, which 
accounts for the delay in my getting back to you.  We will call you 
as soon as we are able.   

Thanks,  
Larry2

  

No call was ever forthcoming.  CUB learned of Tracfone’s Motion to Deny Intervention 

filed at 4:37 p.m. on Friday July 30, 2010 – the day CUB moved its offices – on Monday 

August 2, 2010 in a phone call from Staff, who knowing that CUB did not have reliable 

internet access or phone access due to its move wanted to be sure CUB was aware of the 

filing.
3
 Tracfone did not discuss the filing of its motion with CUB even though it had 

ample opportunity to do so – including on the day of filing when it arranged for hand 

delivery of delayed confidential responses to prior Staff data requests.
4
  

II. CUB’S DATA REQUESTS.  

CUB has now exercised its right to ask data requests that shine a light on 

Tracfone’s business plans, or lack there of.
5
   It would appear that Tracfone has, as a 

result of those data requests, become motivated to try and find a way to eliminate CUB 

and CUB’s “inconvenient” questions from the docket in the hope of not responding to 

any Motions to Compel that CUB might file.
6
  Exhibit A Attachment 4 contains a 

complete set of CUB’s data requests, and, where responses have been forthcoming also 

                                                 
2
 EXHIBIT A Attachment 1. 

3
 Exhibit A Affidavit of G. Catriona McCracken. 

4
 Id. 

5
 Exhibit A Attachments 2 and 3 Emails from Catriona McCracken to Lawrence Reichman July 29 and 30, 

2010. 
6
 Tracfone’s Motion to Deny Intervention at 8-21. 
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contains that response unless the response is confidential.
7
 

For ease of reference the Data Request numbers for which CUB has been 

struggling to obtain answers, CUB’s rationale as to why the information needs to be 

produced, Tracfone’s email response to CUB’s objections are as follows – See Exhibit A 

Attachment 5.  CUB’s position as to the status of Tracfone’s answers to CUB’s Data 

Requests appears below in BOLD CAPS.  Additional argument as to why these 

responses are necessary is provided there after in Section III: 

 
CUB DR 4 - CUB believes that the information requested is relevant to any 

determination as to the Company’s health now and in the future and whether this transaction is 

in the public interest8  

 
TracFone will provide a supplemental response this afternoon including 
the current, total number of customers it has in Oregon.  TracFone does 
not have any estimates/forecasts as you have requested.   
 
TRACFONE PROVIDED A CONFIDENTIAL RESPONSE ANSWERING 
ONLY THE PART OF THIS QUESTION THAT PERTAINS TO CURRENT 
CUSTOMER NUMBERS.  CUB RESPECTFULLY REQUESTS THAT 
TRACFONE BE ORDERED TO PROVIDE THE REST OF THE 
REQUESTED INFORMATION. 
 

 
 

                                                 
7
 Exhibit A Attachment 4. 

8
 In a prior email to Mr. Reichman of July 29, 2010 Exhibit A Attachment 2 CUB had stated in 

regard to this data request “Even more bothersome and inappropriate is the fact that Tracfone 

appears to have done no due diligence prior to its attempt to enter the Oregon market.  CUB DR 5 

asked for “forecasts” done to determine anticipated customers in Oregon.  Tracfone’s response 

was that it had not done any.  Whether it was a “study” a “projection” an “estimate”, a “forecast” 

is semantics.  If Tracfone has data on this it should provide it otherwise CUB will be forced to 

write testimony stating that the company clearly has not done its due diligence and should not be 

allowed to do business in Oregon.”   
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CUB DR 5 – See prior email.  It matters not what you called your “study”, “estimate”, 
“goal”, “projection” the information is relevant and should be provided otherwise CUB 
will be forced to file testimony stating that the Company has not done the necessary 

due diligence  
 
TracFone has fully responded to this DR.  See above.    

 
CUB RESPECTFULLY REQUESTS THAT TRACFONE BE ORDERED 
TO PROVIDE THE REST OF THE REQUESTED INFORMATION. 
 

 

CUB DR 6 – same as 5 above  

 
TracFone has fully responded to this DR.  See above.   
 
CUB RESPECTFULLY REQUESTS THAT TRACFONE BE ORDERED 
TO PROVIDE THE REST OF THE REQUESTED INFORMATION. 
   

 
CUB DR 7 – How and what Tracfone pays is highly relevant to whether this transaction is 

in the public interest for Oregon  
 
TracFone stands on its objection.  
 

CUB RESPECTFULLY REQUESTS THAT TRACFONE BE ORDERED 
TO PROVIDE THE REQUESTED INFORMATION. 
 

 
CUB DR 16 – This information is necessary to determine how universal service funds are 

being used  

 
TracFone will provide a supplemental response including this information 
this afternoon.   
 
ANSWERED. 
 
CUB DR 17 - CUB believes that the information requested is highly relevant to the ability 

of the Commission to make a public interest determination for Oregon   

 
TracFone will provide a supplemental response including this information 
(averaged for all states) this afternoon.  
 

ANSWERED. 
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CUB DR 18 - CUB believes that the information requested is highly relevant to the ability 

of the Commission to make a public interest determination  
 
TracFone stands on its objection.   
 

CUB RESPECTFULLY REQUESTS THAT TRACFONE BE ORDERED 
TO PROVIDE THE REST OF THE REQUESTED INFORMATION. 
 

 
CUB DR 19 – The financial health of Tracfone is relevant to the ability of the Commission 

to make a public interest determination   

 
TracFone stands on its objection.  
 
CUB RESPECTFULLY REQUESTS THAT TRACFONE BE ORDERED 
TO PROVIDE THE REST OF THE REQUESTED INFORMATION. 
 

 
CUB DR 20 – What Tracfone has told everyone about its plans for Oregon is highly 

relevant to the ability of the Commission to make a public interest determination  

 
We have provided Staff with a supplemental response to this identical 
request and also provided that to CUB.   
 
TRACFONE PROVIDED A SUPPLEMENTAL RESPONSE ANSWERING 
ONLY PART OF THIS QUESTION.  CUB RESPECTFULLY REQUESTS 
THAT TRACFONE BE ORDERED TO PROVIDE THE REST OF THE 
REQUESTED INFORMATION. 
 

 
CUB DR 21 – How Tracfone runs its other services is relevant to its business model and 

whether that model is in the public interest of the Oregon customer.    
 
TracFone has fully responded to this DR.   
 
TRACFONE PROVIDED A RESPONSE ANSWERING ONLY PART OF 
THIS QUESTION.  CUB RESPECTFULLY REQUESTS THAT 
TRACFONE BE ORDERED TO PROVIDE THE REST OF THE 
REQUESTED INFORMATION. 
 

 
CUB DR 22 – How Tracfone runs its other services is highly relevant to its business model 

and whether that model is in the public interest of the Oregon customer.  



UM 1437   Citizens’ Utility Board of Oregon’s Motion to Compel Tracfone to  

  Respond to CUB’s Data Requests and for Additional Time to Analyze and  

  File Supplemental Testimony Related to Any Additional Information  

  Provided  

Expedited Review Requested 

 
This appears to be duplicative of DR 4.  See response above.  
 
TRACFONE PROVIDED A CONFIDENTIAL RESPONSE ANSWERING 
ONLY THE PART OF THIS QUESTION THAT PERTAINS TO CURRENT 
CUSTOMER NUMBERS.  CUB RESPECTFULLY REQUESTS THAT 
TRACFONE BE ORDERED TO PROVIDE THE REST OF THE 
REQUESTED INFORMATION. 
 

 
CUB DR 23 - The current and future financial health of Tracfone is highly relevant to 

whether this project is in the public interest   
 

 TracFone stands on its objection.  

CUB RESPECTFULLY REQUESTS THAT TRACFONE BE ORDERED 
TO PROVIDE THE REST OF THE REQUESTED INFORMATION. 
 

 
CUB DR 24 – CUB is still waiting for confidential and highly confidential information to 

be provided to CUB – see my prior email.  
 
See responses to  DR 4, 16, and 17 above.  DR 16 and 17 are the same 

as Staff 8 and 9.  
 
ANSWERED 16 AND 17.  IN TERMS OF DR 4 TRACFONE PROVIDED 
A CONFIDENTIAL RESPONSE ANSWERING ONLY THE PART OF 
THIS QUESTION THAT PERTAINS TO CURRENT CUSTOMER 
NUMBERS.  CUB RESPECTFULLY REQUESTS THAT TRACFONE BE 
ORDERED TO PROVIDE THE REST OF THE REQUESTED 
INFORMATION. 
 

 
CUB is still waiting for responses to: 
 

CUB DRs 25-35 responses due today  

 
You have these now.   
 
TRACFONE PROVIDED RESPONSES TO CUB DR 25, 26, 27, 29, 30, 
31, 33, AND 34. TRACFONE OBJECTED TO DR 28, 32 AND 34.  
TRACFONE HAS NOT PROVIDED RESPONSES TO CUB DR 28 AND 
32, AND CUB RESPECTFULLY REQUESTS THAT TRACFONE BE 
ORDERED TO PROVIDE THE REQUESTED INFORMATION. CUB 
ALSO REQUESTS THAT TRACFONE BE REQUIRED TO ANSWER DR 
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34 IN DETAIL. 
 

 
 
CUB DRs 36-40 responses due Aug 9 – obviously it would be helpful if you can respond 
to these prior to our time for filing testimony  
 

RESPONSES TO THESE DATA REQUESTS ARE NOT YET DUE AND 
TRACFONE HAS NOT RESPONDED TO THESE REQUESTS AT THIS 
TIME.  CUB NEVERTHELESS REQUESTS THAT THE COMMISSION 
ADDRESS THESE REQUESTS IN ITS ORDER RELATED TO THIS 
MOTION AND REQUIRE TRACFONE TO PROVIDE APPROPRIATE 
RESPONSES TO PENDING AND FUTURE DATA REQUESTS SO 
THAT THE DOCKET IS NOT FURTHER DELAYED WITH ADDITIONAL 
MOTIONS TO COMPEL HAVING TO BE FILED.    
 

 
CUB DR 41 responses due Aug 10 – obviously it would be helpful if you can respond to 
this prior to our time for filing testimony 

 
TracFone will respond to these additional requests in a timely manner.   
 

RESPONSE TO THIS DATA REQUEST IS NOT YET DUE AND 
TRACFONE HAS NOT RESPONDED TO THIS REQUEST AT THIS 
TIME.  CUB NEVERTHELESS REQUESTS THAT THE COMMISSION 
ADDRESS THIS REQUEST IN ITS ORDER RELATED TO THIS 
MOTION AND REQUIRE TRACFONE TO PROVIDE APPROPRIATE 
RESPONSES TO PENDING AND FUTURE DATA REQUESTS SO 
THAT THE DOCKET IS NOT FURTHER DELAYED WITH ADDITIONAL 
MOTIONS TO COMPEL HAVING TO BE FILED.    
 

 
In addition to the above CUB has now filed Data Requests 42-45.   
 

RESPONSE TO THESE DATA REQUESTS IS NOT YET DUE AND 
TRACFONE HAS NOT RESPONDED TO THESE REQUESTS AT THIS TIME.  
CUB NEVERTHELESS REQUESTS THAT THE COMMISSION ADDRESS 
THESE REQUESTS IN ITS ORDER RELATED TO THIS MOTION AND 
REQUIRE TRACFONE TO PROVIDE APPROPRIATE RESPONSES TO 
PENDING AND FUTURE DATA REQUESTS SO THAT THE DOCKET IS NOT 
FURTHER DELAYED WITH ADDITIONAL MOTIONS TO COMPEL HAVING 
TO BE FILED.    
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III. CUB’S DETAILED ARGUMENTS AS TO WHY THE COMMISSION 

SHOULD FIND THAT THE INFORMATION REQUESTED BY CUB IS 

RELEVANT TO THIS DOCKET, NOT UNDULY BURDENSOME, 

OPPRESSIVE, ANNOYING OR EMBARRASSING TO TRACFONE AND 

SHOULD BE PROVIDED IN THE FORM OF DETAILED, COMPLETE 

RESPONSES TO CUB.   

 

CUB’s testimony in this docket details many of the problems with Tracfone’s 

provision of data responses in this docket.  That testimony will be referenced in detail 

here.  CUB’s testimony explains why all of the data requests asked by CUB are relevant 

to this docket and the determination as to whether Tracfone’s Application is in the public 

interest. 

CUB DR 5 asks TracFone to detail the number of customers the Company expects to 

add over the next 1-5 years to its SafeLink wireless service. The Company’s response 

claims it does not have any plans or projections for the number of customers it expects to 

add upon becoming an eligible ETC provider in Oregon. CUB is skeptical that a 

company would make the investment in a regulatory proceeding such as this without real 

business plans for how it will operate, but clearly that is what TracFone is claiming. If 

this is indeed the case, it is a strong indication that TracFone may not be adequately 

prepared to handle a significant increase in its business in Oregon. For example, if the 

Company has no sales projections for Oregon, how can it appropriately size its call center 

to respond to customer concerns and problems? How can it know how many free phones 

to purchase to hand out to customers?  How can it know what compensation to expect 

from the USF?  

Being prepared for the business it might expect from Oregon customers is important. 

Customers of subsidized Lifeline phone service should have an expectation of good 
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service.  Oregon should require providers to ensure good service.  It is not in the public 

interest to use subsidies to direct low income families into substandard service.
9
  

CUB DR 42 to 44 In its response to Staff DR 53, TracFone claims that customer 

service calls are answered within 1 minute.  CUB called the SafeLink customer service 

number (1-800-378-1684) five times over the course of the day on July 28, 2010, to see 

how long it took to reach a customer service representative. The first four calls to the 

number received a recording that said that due to the high volume of calls, representatives 

were unable to answer the call and customers should call back another time.  The fifth 

call did indeed reach a customer service representative within 1 minute. CUB has since 

submitted a data request to TracFone inquiring about the percentage of calls to customer 

service that receive the message asking customers to call back later, as well as the 

percentage of calls that are never answered by a representative  The fact that TracFone’s 

call center does not seem to be adequately sized for the current “high volume of calls” 

suggests that it is not the right time for the Oregon PUC to find that an Application from 

TracFone to extend its services to yet more Oregon customers is in the public interest. 

How is a Company with no Oregon business plan, no Oregon sales projections, and an 

already overstretched call center going to cope with additional customers?
10

 

CUB DR 28  TracFone has pledged that “one hundred percent of the federal Lifeline 

support it receives will be flowed through to Lifeline customers in the form of free 

usage.”
11

 CUB finds it hard to believe this claim given that there will be some customers 

whose phones are not charged and turned on during the first few days of the month and 

                                                 
9
 UM 1437 CUB/100 Jenks/6 

10
 UM 1437 CUB/100 Jenks/7 

11
 UM 1437/TracFone/1/Fuentes/3 
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the same customers may fail to contact TracFone to receive their minutes.  In fact, 

TracFone’s policy of de-enrollment of customers who have no activity for two months 

seems consistent with an expectation that some folks, after signing up for a phone, simply 

don’t use it.  Because TracFone’s deactivation process takes two months, it seems clear 

that the Company is in fact receiving USF support for customers who are no longer 

receiving and using USF support and thus not all USF support is in fact passed on to 

customers in the form of free minutes or wireless airtime. 

The federal Universal Service Fund program is not free money. It is not supported by 

taxpayers, but it is funded by telecommunications customers nationwide for the express 

purpose of providing universal telephone service in the United States by supporting low 

income customers and helping companies provide service in high-cost areas. Customers, 

who fund the program, including telephone customers in Oregon, expect that the funds 

are used efficiently and wisely to permit access by other customers who would otherwise 

have none.  Customers do not expect the USF funds to be retained by a 

telecommunications provider in order to enhance the bottom line of that company.  

CUB asked TracFone to provide the number of customers who do not receive their 

free minutes because their phone is not turned on; the number of customers who did not 

self-retrieve these minutes from TracFone and the number that did not then contact 

TracFone to receive their minutes. TracFone responded that this information is “not 

relevant.” 

CUB disagrees that this information is not relevant and in this Motion to Compel is 

respectfully requesting that the Commission rule on the relevancy of CUB’s request.  
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What is relevant is a decision for the Commission to make and not the Company.  

CUB thinks the requested information is highly relevant. TracFone claims that all 

federal USF funds are passed through to customers as free minutes.  CUB’s Data Request 

28 asked the Company to document this – to show to what extent its process for 

transferring the USF supported minutes to customers could successfully deliver that 

promise.  TracFone failed to demonstrate that federal USF funds are fully converted into 

minutes and passed through to customers.  

Because TracFone refuses to demonstrate that the benefits of the USF funds are fully 

passed through to the low income customers who are supposed to benefit from those 

funds, it is CUB’s position that it would be unfair to ask customers who fund the USF to 

support the granting of TracFone’s proposed service.   

TracFone receives federal USF funds to provide the free minutes to its SafeLink 

customers, but claims it is not relevant whether the customers actually receive the free 

minutes.  CUB, in its Motion to Compel is asking that the Commission order TracFone to 

provide this information.  CUB is also asking that the Commission grant CUB time to 

analyze any new information that is provided and to write supplemental testimony on the 

information before the docket proceeds further. As provided in ORCP 36B(1) “[f]or all 

forms of discovery, parties may inquire regarding any matter, not privileged, which is 

relevant to the claim or defense of the party seeking discovery or to the claim or defense 

of any other party, including the existence, description, nature, custody, condition, and 

location of any books, documents, or other tangible things, and the identity and location 

of persons having knowledge of any discoverable matter.  It is not ground for objection 
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that the information sought will be inadmissible at the trial if the information sought 

appears reasonably calculated to lead to the discovery of admissible evidence.”  CUB 

believes that all of its data requests are reasonably calculated to lead to the discovery of 

admissible evidence.  None of CUB’s questions were designed to cause annoyance, 

embarrassment, oppression or undue burden or expense. 

CUB DR 14 and 15 CUB notes that in other states, TracFone is offering SafeLink 

phones with better value on a promotional basis. According to TracFone’s response to 

CUB DR 14, SafeLink currently offers customers in several states between 120 and 250 

minutes per month.  TracFone has not indicated how it is able to afford to provide this 

many minutes in the states in question, while only providing 68 minutes per month in 

Oregon.  

CUB does not believe that 68 free minutes adequately accounts for the $10 per 

month of federal OUS support.  In today’s competitive marketplace, prepaid wireless 

minutes have a value that is well below 20 cents per minute.  CUB believes that 

TracFone’s Oregon application is overcharging the federal USF program and is not fair to 

the customers who support that program.  CUB has asked data requests to elicit 

information in this regard.  Cub respectfully requests that the Commission order Tracfone 

to provide detailed responses to CUB’s requests for information.  All of the information 

sought is relevant to this matter. 

CUB DR 32 CUB also asked TracFone about its customer service in CUB DR 32. As 

CUB stated above, according to the internet, TracFone has a reputation for poor customer 

service, and USF funds should not be used to direct customers into substandard telephone 



UM 1437   Citizens’ Utility Board of Oregon’s Motion to Compel Tracfone to  

  Respond to CUB’s Data Requests and for Additional Time to Analyze and  

  File Supplemental Testimony Related to Any Additional Information  

  Provided  

Expedited Review Requested 

service. TracFone again responds that CUB’s request is not relevant to this proceeding. 

CUB disagrees. CUB believes that the quality of the services which a telephone service 

provider provides to low income Oregonians is important. CUB, in its Motion to Compel 

is asking that the Commission order TracFone to provide this information.  CUB is also 

asking that the Commission grant CUB time to analyze this information and to write 

supplemental testimony on any new information that is provided before the docket 

proceeds further.   As noted above, as provided in ORCP 36B(1) “[f]or all forms of 

discovery, parties my inquire regarding any matter, not privileged, which is relevant to 

the claim or defense of the party seeking discovery or to the claim or defense of any other 

party, including the existence, description, nature, custody, condition, and location of any 

books, documents, or other tangible things, and the identity and location of persons 

having knowledge of any discoverable matter.  It is not ground for objection that the 

information sought will be inadmissible at the trial if the information sought appears 

reasonably calculated to lead to the discovery of admissible evidence.”  CUB believes 

that all of its data requests are reasonably calculated to lead to the discovery of 

admissible evidence.  None of CUB’s questions were designed to cause annoyance, 

embarrassment, oppression or undue burden or expense. Both of these data request 

examples are questions that go to the heart of TracFone’s application.   Whether the USF 

is being used to provide free minutes and whether the quality of the service that is being 

subsidized is adequate.  The claim that these are “not relevant” is patently absurd.
12

 

DR 36, 37, 38, 39  TracFone covers the cost of the first 68 minutes preloaded on the 

                                                 
12

 UM 1437 CUB/100 Jenks 17-18. 
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phone by applying to the Universal Service Fund (“USF”) for $9.9 worth of support for 

that phone. If a customer goes two full calendar months without usage of the phone 

(usage includes making or receiving a phone call or text message), then TracFone will 

deactivate that phone and no longer receive support from the federal USF.  The result of 

this business model is that TracFone is guaranteed $29.70 in USF for every new customer 

it signs up.  CUB asked data requests designed to ascertain what activation and 

deactivation mean and what the financial impact on the USF is related to that.  Responses 

to these data requests are not yet due but CUB is concerned that it will meet with the 

same stonewalling that it has endured to date.  CUB respectfully requests that the 

Commission order that Tracfone respond in detail to these requests for information. 

DR 15 - Finally, there are a series of answers that on their face do not seem to be accurate 

– perhaps this impression is caused by the lack of detail provided by TracFone in its 

answers as addressed above. 

In its answer to CUB DR 15 TracFone claims that it provides “the complete 

amount of federal USF funding it receives to its Lifeline customers in the form of free 

minutes or wireless airtime.” This answer does not seem accurate, since TracFone 

continues to receive USF funding for customers who are in the process of being 

deactivated for non-usage. 

 TracFone’s claim that it has no forecast of the number of customers it will gain in 

Oregon is another example.  TracFone is investing significant resources in its Oregon 

application.  It expects to have customers enrolled within 4 to 6 weeks of approval from 

this Commission. But to have customers enrolled requires TracFone to have certain 
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infrastructure in place; marketing material and marketing plans, phones available, and 

capacity at its call center. 

CUB in this Motion to Compel is asking the Commission to order TracFone to 

provide detailed responses to all of CUB’s Data Requests including these ones and to 

allow CUB to Supplement this testimony once TracFone provides the additional 

information requested.  Without that information, and CUB and other parties’ testimony 

on that information, CUB does not see how the Commission will have a record upon 

which it can base a decision as to whether TracFone’s application is in the public 

interest.
13

 

Staff DRs - In some cases, after objecting to a data response and claiming that it is “not 

relevant,” TracFone went ahead and provided an answer “without waiving its objection.” 

All too often, these responses failed to make any real attempt to respond to the specifics 

of the question.  TracFone’s use of this response technique was not limited to its 

responses to CUB. 

OPUC Staff asked TracFone about its efforts to prevent the resale of its SafeLink 

phones to customers who are not eligible. The Staff asked for some specific information, 

such as how many people are involved, when this effort began, how often resources are 

dedicated to it and whether it was successful: 

DR 56 How many personnel in the TracFone Loss Prevention department 

are dedicated to monitoring classified posting and web blogs and establishing 

informational alerts in web search engines to ensure that SafeLink Wireless brand 

                                                 
13

 UM 1437 CUB/100 Jenks/20 
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name and products are not used for resale or for fraudulent purposes? Is this 

department monitoring on a daily basis? When was the Loss Prevention 

department established? How many case of resale of fraud has this department 

detected since its inception? 

TracFone’s answer, answers none of the specfic questions that were asked: 

Without waiving its objection, TracFone states that during the past year it 

has become aware of only a few instances of fraud related to the use if(sic) the 

SafeLink Wireless® brand name or resale of SafeLink Wireless® products out of 

its more than three million Lifeline customers. 

Another example is Staff Data Request 67. In this data request Staff is requesting 

specific information about the number of customers that are deactivated: 

DR 67 Please list the states where TracFone is required to report and 

contact Lifeline customers after a given number of days (e.g., 60 days, 90 days) of 

inactivity on their SafeLink Wireless service. For each state, by quarter, please 

identify: 

a. The number of total SafeLink customers 

b. The number of customers with inactivity during the test period, and 

c. The number of customers deactivated for inactivity. 

 Staff is again asking for some very specific information. But TracFone does not 

provide it: 

Without waiving its objection, TracFone states that it is required to submit 

quarterly reports to the Ohio Public Utilities Commission and the 
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Wisconsin Public Service Commission based on the application of its non-

usage policy to TracFone’s Lifeline customers in Ohio and Wisconsin. 

 Nearly all questions that asked for specific, quantifiable information are answered 

with a general answer that does not provide any specific, quantifiable information.  CUB 

in its Motion to Compel is asking the Commission to order TracFone to provide detailed 

responses to all of CUB’s Data Requests.  CUB thinks that it would be appropriate for the 

Commission to also order that TracFone respond in detail to all of Staff’s data requests so 

that the Commission has a record upon which it can base a decision as to whether 

TracFone’s application is in the public interest.
14

 

IV. CUB requests that the Commission grant it an additional three weeks from 

the date of its decision on this filing to review and analyze any additional 

information received and to file supplemental testimony in that regard.  
 

CUB respectfully requests that the Commission grant CUB an additional three 

weeks from the date of the Commissions Order related to this Motion so that CUB may 

review and analyze any additional information received and so that CUB may file 

supplemental testimony in regard to that additional information if any is provided.  CUB 

would therefore be required to file any supplemental testimony on or before August 24, 

2010. 

V. Tracfone alleges that the information asked of it by CUB is in some cases 

highly confidential and proprietary. 

 

It is not unusual for a Company to claim that the information that may be sought 

by parties to a docket is highly confidential and proprietary.  Some companies go so far 

as to seek a Highly Confidential Protective order which generally adds additional limits 

as to persons who may review the materials and sets forth means for the material to be 

                                                 
14

 UM 1437 CUB/100 Jenks/18-19. 
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reviewed and entered into the record.  Tracfone opted not to seek such a protective order.   

If Tracfone is now claiming that some of its materials merit the imposition of a 

highly confidential protective order then Tracfone needs to file a motion seeking such an 

order.  The fact that CUB would likely oppose such a request – though CUB does not 

remember any discussion of such a possible filing in this docket – is neither here nor 

there.  If CUB in fact has no basis for intervening as of right in this matter then Tracfone 

has nothing to worry about from CUB on that score.  Tracfone can not hold up as a 

shield, to the provision of responses to data requests, the possible confidential and 

proprietary nature of its materials if it is not willing to actually go out and seek such 

protection for them.  And Tracfone can not claim that such protection negates CUB’s 

ability to obtain and use such material except as explicitly ordered by the Commission.  

CUB is a frequent participant in Commission dockets, is not a competitor to the applicant 

company, has signed the only existing protective order and should not be denied access to 

the requested information.  

VI. ALL OF THE INFORMATION NECESSARY TO MAKE  

DETERMINATIONS UNDER THIS FILING ARE IN THE POSSESSION 

AND CONTROL OF TRACFONE. 

 

 All of the information necessary to make determinations under this filing is in the 

possession and control of Tracfone.  CUB has no other source for obtaining this 

information.  CUB is not a competitor of Tracfone and is the statutorily designated 

watchdog for representation of utility consumers.  ORS Chapter 774.  All of the 

information sought by CUB is calculated to lead to the discovery of admissible evidence. 

ORCP 36(B)(1).  CUB’s requests are not unduly burdensome, designed to cause 
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annoyance or embarrassment. ORCP 36.  CUB has a right to see this information. 

VII. COUNSEL FOR STAFF HAS REQUESTED THAT THE COMMISSION 

ALSO ALLOW IT TIME TO CONSIDER CUB’S MOTION AND 

POTENTIALLY TO FILE ITS OWN MOTION OR TO JOIN IN CUB’S 

MOTION. 

 

Michael Weirich, Attorney for Staff, in an email to CUB dated July 29, 2010, 

requested that CUB’s Legal Counsel advise the Commission that Staff may want to 

weigh-in on the discovery issues but that Attorney Weirich will not be back in the office 

until August 4, 2010.  Attorney Weirich respectfully requests a few days from CUB’s 

date of filing to consider this option. 

VIII. CONCLUSION. 

All of the information necessary to prove Tracfone’s due diligence and whether 

Tracfone’s Application is in the public interest is in Tracfone’s possession and control.  

CUB is not a competitor of Tracfone and will not use the information for competitive 

purposes.  There is no other source from which CUB can obtain this material.  Contrary 

to all of Tracfone’s objections, the information sought by CUB is calculated to lead to the 

discovery of admissible evidence. ORCP 36(B)(1).  Nothing about CUB’s requests is 

designed to engender annoyance, embarrassment, oppression or undue burden or 

expense.  ORCP 36 C.  The fact that Tracfone would prefer that no one notice its lack of 

cooperation in the discovery process, inadequate data responses, and lack of regard for 

the regulatory process is not a justifiable basis upon which to premise its refusals to 

answer, its provision of incomplete data responses and its non answers.   

CUB respectfully requests that the Commission grant CUB’s “Citizens’ Utility 

Board of Oregon’s Motion to Compel Tracfone to Respond to CUB’s Data Requests and 
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for Additional Time to Analyze and File Supplemental Testimony Related to Any 

Additional Information Provided Expedited Review Requested.” 

DATED this 3
rd

 day of August, 2010. 

Respectfully submitted, 

 
G. Catriona McCracken, Attorney #933587 

Legal Counsel  

Citizens’ Utility Board of Oregon 

610 SW Broadway Ste 400 

Portland, OR 97205 

     (503) 227-1984 

Catriona@oregoncub.org 
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