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BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
UE 170

)
In the Matter of )

) KLAMATH OFF-PROJECT WATER
PACIFIC POWER & LIGHT ) USERS, INC.’s MOTION TO STRIKE
(dba PACIFICORP) )

)
Request for a General Rate Increase in the )
Company's Oregon Annual Revenues )
(Klamath River Basin Irrigator Rates). )

)

Pursuant to OAR § 860-013-0031, the Klamath Off-Project Water Users, Inc.
(“KOPWU”) submits this Motion to Strike (“Motion”) Exhibit 1 to the reply brief submitted by
Oregon Natural Resources Council et al. (“ONRC et al.”) in this proceeding. Exhibit 1 to ONRC
et al.”s reply brief includes evidence that was not in the record at the time the record closed at the
hearing. Furthermore, ONRC et al. uses Exhibit 1 to assert arguments that ONRC et al. has not
previously asserted, and the evidence in the record demonstrates that these arguments are flawed.
Given that the time for hearing and briefing has passed, KOPWU is prejudiced by including
Exhibit 1 in the record because KOPWU has no formal opportunity to respond. For all of these
reasons, KOPWU requests that Chief Administrative Law Judge Grant strike Exhibit 1 from
ONRC et al.’s reply brief.

ARGUMENT

ONRC et al. wrongly accuses KOPWU of attempting to “mislead” the

Commission, and the parties claim that they have submitted Exhibit 1 to “correct” KOPWU’s

actions. ONRC et al. Reply Brief at 13-14. KOPWU has not misled the Commission, and
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ONRC et al.’s after-the-fact attempt to rehabilitate its incorrect testimony provides no basis to
accept additional evidence after the record has closed.

A. KOPWU Is Not Bound to Put Forth ONRC et al.’s After-the-Fact Rationalizations
of Incorrect Statements

ONRC et al.’s claims appear to center on KOPWU’s arguments about two
specific passages in ONRC et al.’s testimony. In written testimony for ONRC et al., Balance
Hydrologics (“Balance”) stated:

Mr. Bartell overemphasizes water ‘added’ by agriculture, but does
not recognize water diverted from Upper Klamath Lake to Yonna
and Swan [Lake] Valleys (“Pine Flat”) and other de-facto off-
Project areas. He claims return flows from the Lost River system
as beneficial because they are ‘avoided losses,” but does not
acknowledge the substantial diversions for summer irrigation from
the Klamath watershed to the Lost River watershed by the Klamath
Project.

ONRC et al./200, Balance/3. Balance also stated:

Mr. Bartell’s statement claims additional summer water in the form
of water whose diversion from the Klamath watershed is avoided,;
in fact, no additional water is created. Neither Mr. Bartell nor Mr.
Rozaklis account for the fact that irrigated agriculture in the
Klamath Project and off-Project areas removes many tens of
thousands of acre feet each year from the Klamath River for
summer irrigation for use in the Lost River, Yonna and Swan
[Lake] Valley and other adjacent watersheds.

ONRC et al./204, Balance/2. It is physically impossible to divert water to Swan Lake, Yonna
Valley, or Pine Flat from Upper Klamath Lake or the Klamath River using existing canals and
diversions in the Project. When KOPWU asked ONRC et al. about this fact in KOPWU'’s
second set of data requests (“DR”), ONRC et al. responded with a “clarification” that redefined
“diverted” to mean not only surface water diversions, but also any depletion from an aquifer that

is in any way connected to Upper Klamath Lake. See ONRC et al. Reply Brief at Exhibit 1
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(Responses to DR Nos. 2.6, 2.9, 2.12, 2.15). KOPWU viewed this “clarification” for what it
was—an after-the-fact rationalization of one of the many factually incorrect statements in
Balance’s testimony. ONRC et al. now seeks to include this “clarification” of its incorrect
statement in the record, purportedly to demonstrate that KOPWU has misled the Commission.
The numerous problems with ONRC et al.’s claims and attempt to supplement the record are
discussed below.

1. ONRC et al.’s Data Responses Demonstrate That the Parties Maintained
That Direct Diversions to Off-Project Areas May Exist

ONRC et al.’s responses to KOPWU?’s data requests demonstrate that ONRC et
al. was searching for whatever rationale they could muster with respect to the claim of water
“diverted” from Upper Klamath Lake to Off-Project lands. First, ONRC et al. states in its reply
brief that its data responses “clarified that the water in question moved in underground aquifers
and not the non-existent diversion canals inferred by KOPWU.” ONRC et al. Reply Brief at 13
(emphasis added). KOPWU'’s data requests specifically asked ONRC et al. to admit or deny
whether water is diverted from Upper Klamath Lake to Yonna Valley, Swan Lake Valley, Pine
Flat, or the Lost River Drainage, and the responses demonstrate that those parties continued to
claim that “direct diversions . . . may or may not exist.” Id. at Exhibit 1 (Responses to DR Nos.
2.6,2.9,2.12, 2.15). Thus, ONRC et al.’s current claims that it was not arguing about “non-
existent diversion canals” is inconsistent with the “arguments” that it allegedly made in the data
responses and that it now seeks to admit into the record.

Second, ONRC et al.’s response to DR No. 2.8 states:

[W]e note that Mr. Bartell’s testimony includes a diagram that

appear[s] to us to indicate water is coming out of Upper Klamath
Lake. It is not clear to us what nature of diversion, if any, this
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figure portrays. It seems reasonable that whatever diversions occur
or would occur will deplete Upper Klamath Lake.

Exhibit 1 (Response to DR No. 2.8; see also Responses to DR Nos. 2.9, 2.12, 2.15) (internal
citation omitted). The “diagram” that ONRC et al. refers to is a map provided in KOPWU/102,
Bartell/3. Mr. Bartell’s testimony specifically identified the documents in KOPWU/102 as
documents filed by the Bureau of Reclamation to develop additional lands using surface water
from the Klamath Project prior to execution of the Off-Project Agreement, and Mr. Bartell
provided these documents to demonstrate that plans such as these were abandoned in favor of
ground water well use once the Off-Project Agreement was executed. KOPWU/100, Bartell/5-6.
In other words, any reasonable reading of Mr. Bartell’s testimony would have demonstrated that
this diversion canal did not exist, yet ONRC et al. argued that it supported its claims about
diversion to Off-Project lands.
2. ONRC et al. Never “Clarified” Its Alleged Argument on the Record

ONRC et al. claims that KOPWU has misrepresented ONRC et al.’s arguments,
but ONRC et al. has never asserted its “clarified” argument regarding the impact of “diversions”
from Upper Klamath Lake anywhere in the record. Balance made a number of corrections and
clarifications to its testimony at hearing but did not mention this point. ONRC et al. also did not
discuss this in its opening brief. ONRC et al. apparently would have KOPWU make ONRC et
al.’s arguments that are not in the record and then respond to those arguments as well. KOPWU
is not responsible for the failings of ONRC et al.’s evidence or ONRC et al.’s failure to assert its

arguments on the record.
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3. The Evidence That Balance Cited Does Not Support Its Claims

Another fundamental problem with ONRC et al.’s claim is that the evidence that
ONRC et al. referenced as supporting Balance’s new definition of “diversion” of Upper Klamath
Lake Water actually directly contradicts Balance’s assertion. ONRC et al.’s response to DR
No. 2.3 cites Leonard and Harris (1974) for the proposition that wells in Swan Lake and Yonna
Valley divert subsurface water that would otherwise flow into Upper Klamath Lake.X This
report states that ground water in the Swan Lake and Yonna Valleys flows southward.
KOPWU/610 at 7 (“In Swan Lake and Yonna Valleys, ground water in the main confined
aquifer moves generally southward. The regional pattern of movement also seems generally
southward . . ..”). Upper Klamath Lake is west of Swan Lake and Yonna Valley, not south.
Reclamation/Service/21, Lesley/1. The Lost River is south of these areas. In other words,
ONRC et al.’s “clarification” that the “diversions” occur subsurface is not even correct according
the very evidence that ONRC et al. now seeks to rely upon. With respect to the Yonna Valley,
Leonard and Harris discuss waters moving from Yonna Valley into Poe Valley, which is part of
the Lost River Drainage. KOPWU/610 at 50 (“Water levels are slightly higher in Yonna than in
Poe Valley, and some ground water almost certainly moves out of Yonna Valley through the
ridge at the south end toward Poe Valley.”).

Finally, ONRC et al. also cites the Oregon Water Resources Department website
containing the Grondin Report as support for the alleged connection between ground water in

Swan Lake, Pine Flat or Yonna Valley and Upper Klamath Lake. This report, like Leonard and

v ONRC et al. cites both the 104-page Leonard and Harris report and the 167-page Grondin Report generally

in these data responses without reference to specific pages. See ONRC et al. Reply Brief at Exhibit 1
(Responses to DR Nos. 2.3, 2.4).
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Harris, supports the notion that, to the extent that there is any connection between ground and
surface water in Swan Lake, Pine Flat or Yonna Valley, that ground water is connected to the
Lost River, not Upper Klamath Lake. KOPWU/609 at 16, 18. In other words, in attempting to
rehabilitate the flawed statement in Balance’s testimony, ONRC et al. has cited authority that
does not even support its claim.
B. ONRC et al. Acknowledges That the Record is Closed

ONRC et al. argues that KOPWU’s exclusion of these data responses from an
exhibit that KOPWU included in the record was part of a scheme to prevent the Commission
from understanding ONRC et al.’s position. ONRC et al. Reply Brief at 13-14. KOPWU'’s
objection to including those data responses in the record was based on KOPWU’s right to control
the evidence that it submits in its proceeding and is in no way related to concerns that the
Commission would be persuaded by ONRC et al.’s data responses.

At the conclusion of ONRC et al.’s claims about KOPWU'’s allegedly
“misleading” arguments, ONRC et al. states that “[t]o correct and complete the record, our full
response to the original KOPWU questions on this issue is attached as Exhibit 1.” ONRC et al.
Reply Brief at 14. ORS § 756.558 provides that once the record is closed, “no additional
evidence shall be received except upon the order of the commission and a reasonable opportunity
of the parties to examine any witnesses with reference to the additional evidence and otherwise
rebut and meet such additional evidence.” The record closed at the end of the hearing in this
case, and ONRC et al. has not moved that the record be reopened to admit a late-filed exhibit.
The Commission has previously stricken references in a post-hearing brief to data requests that

are not in the record, and ONRC et al.’s attempt to submit such information with its Reply Brief
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is improper. Re PacifiCorp, OPUC Docket No. UM 564, Order No. 95-800 at 2 (July 28, 1995)
(“References in briefs to discovery requests which are not in the record are improper.”). Finally,
as the discussion above demonstrates, adding ONRC et al.’s new evidence to the record would
only further ONRC et al.’s incorrect arguments, rather than serving to “correct and complete” the
record. ONRC et al.’s reply brief acknowledges on its face that Exhibit 1 is outside the record.
As a result, Exhibit 1 to ONRC et al.’s reply brief should be stricken.

CONCLUSION

For the reasons stated above, KOPWU requests that the ALJ grant this Motion to

Strike Exhibit 1 to ONRC et al.’s reply brief.
Dated this 21st day of March, 2006.

Respectfully submitted,

s/ Matthew Perkins
Melinda J. Davison
Matthew Perkins

Davison Van Cleve, P.C.
333 S.W. Taylor, Suite 400
Portland, OR 97204

(503) 241-7242 phone
(503) 241-8160 facsimile
mail@dvclaw.com
Attorneys for Klamath
Off-Project Water Users, Inc.
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