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Pursuant to OAR 860-001-0110, Sierra Club respectfully requests that ALJ Pines clarify 

or certify the ruling granting Sierra Club’s Motion Challenging PacifiCorp’s Confidential 

Designation in LC 57 to the Commission for consideration.  

On January 2, 2014, Chief ALJ Grant stated in no uncertain terms: “If a party designates 

publically available information as confidential, the party has violated the terms of the protective 

order.”1 On January 9, 2015, ALJ Pines granted in full Sierra Club’s motion challenging 

PacifiCorp’s confidential designation of an August 6, 2014 PowerPoint presentation in this 

docket. Through its motion, Sierra Club showed that PacifiCorp knowingly made wholesale 

designations of publicly available information as confidential, yet the ruling ascribes no 

responsibility to PacifiCorp.  

PacifiCorp failed to limit its confidential designations in good faith to legally protected 

confidential information, and refused to retract its vast over-designation despite repeated 

opportunities to do so. Instead, the company continuously argued that the entire PowerPoint 

presentation was designated confidential. In fact, PacifiCorp’s over-designation was the basis for 

the company asking the Commission for maximum sanctions and to permanently ban Sierra Club 

1 Ruling Denying Motion for Certification, Docket No. LC 62 (Jan. 2, 2015). 
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from future Commission proceedings.2 Therefore, Sierra Club respectfully requests that the ALJ 

clarify its ruling to make clear PacifiCorp violated the protective order by over-designating the 

entire presentation as confidential, or to certify this issue to the Commission. As it stands, the 

order is confusing and incomplete to even the most informed reader. 

I. BACKGROUND 

The full background is provided in Sierra Club’s two briefs in this matter, which we 

incorporate in full here. In short, although the PowerPoint largely contained publicly available 

information, PacifiCorp designated the entire document as confidential. After PacifiCorp refused 

to resolve this matter informally, Sierra Club challenged PacifiCorp’s designation of the entire 

PowerPoint as confidential on August 21, 2014. Under the Commission’s rules, once Sierra Club 

filed an objection challenging the designation of information as confidential, the burden shifted 

to PacifiCorp to show the designated information fell within ORCP 36(C)(7). Yet PacifiCorp’s 

response brief, filed on September 5, 2014, contained only vague and general statements about 

why the entirety of the PowerPoint presentation must remain confidential. PacifiCorp refused to 

limit or even justify its wholesale designation of the 16-page PowerPoint presentation. Instead, 

the company maintained the designated information from the August 6 workshop “qualifies as ‘a 

protected trade secret or other confidential research, development, or commercial information,’ 

[which] the Commission should continue to protect.”3 

On October 17, 2014, ALJ Pines ordered PacifiCorp to redline the PowerPoint in a 

second round of briefing, because “[e]ven a cursory review...shows that the document contains 

2 See UM 1707. 
3 PacifiCorp Response (Sept. 5, 2014). 
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information that was publicly available at the time of the workshop, including a quotation from a 

publicly available Commission order.”4  

For months and through numerous briefings it was PacifiCorp’s burden to justify its 

designations under the General Protective Order and Oregon law, yet PacifiCorp refused to limit 

its designations to confidential information all the way up to its October 23 redacted PowerPoint. 

In that exercise, PacifiCorp designated information as confidential that it revealed elsewhere in 

the same presentation. In other instances, the company continued to claim information that was 

publicly available elsewhere was a company trade secret in Oregon. In its October 29 reply, 

Sierra Club had to shoulder the burden of providing publicly available sources of information to 

demonstrate that many of PacifiCorp’s designations were still improper.  

On January 9, 2015, ALJ Pines issued a ruling granting Sierra Club’s motion in full and 

accepting Sierra Club’s very limited redactions that actually qualified as confidential under 

Oregon law. But the Ruling came up short because it made no finding of culpability against 

PacifiCorp.  

II. ARGUMENT 

Proceedings before this Commission are, to the greatest extent possible, intended to be 

conducted in public. Under Oregon law, PacifiCorp may only designate information as 

confidential if it “reasonably believes that the information falls within the scope of ORCP 

36(C)(7).”5 Importantly, PacifiCorp must make its designation “in good faith and . . . limit [it] to 

the portions of the document that qualify as a protected trade secret or other confidential 

research, development, or commercial information.”6 The Commission’s General Protective 

4 Ruling, Docket No. LC 57 (Oct. 17, 2014). 
5 OAR 860-001-0080(2)(b).  
6 Id. 
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Order is limited in scope, and the Commission urges utilities to be “deliberate and moderate” 

with their designations.7   

 Here, PacifiCorp made grossly over-broad designations of publicly available information 

in violation of the Protective Order and governing law, and refused to make proper claims of 

privilege despite repeated opportunities to do so. After PacifiCorp refused to support its 

confidentiality designations or redline portions of the PowerPoint in the first round of briefing, 

the ALJ’s October 17, 2014 Ruling unequivocally found that “the document contains 

information that was publicly available at the time of the workshop, including a quotation from a 

publicly available Commission order.”8 Based on the second round of briefing, the ALJ’s 

January 9, 2015 Ruling did not accept PacifiCorp’s redactions but accepted in full the very 

limited confidential designations identified in Sierra Club’s Attachment 1 to its October 23, 2014 

reply. The January Ruling acknowledges that “Sierra Club cited to publicly available sources for 

some of the information that PacifiCorp designated as confidential.” Yet the January Ruling fails 

to make any specific findings about PacifiCorp’s actions, or provide PacifiCorp with any 

warning to exercise better care to limit its future designations.   

PacifiCorp’s steadfast refusal to comply with the Protective Order in this case shifted the 

burden to public interest intervenors to prove why the information should not be protected, 

contrary to the General Protective Order. The Ruling finds that Sierra Club’s attachment 

“properly narrows down the confidential designations to PacifiCorp’s PowerPoint presentation” 

as if it were Sierra Club’s responsibility to do so. This cannot be how the General Protective 

Order is supposed to work.  

7 In the Matter of PORTLAND GENERAL ELECTRIC ORDER COMPANY 2012 Annual Power Cost Update 
Tariff, Order 11-432, Docket No. UE 228, at p. 3 (Nov. 2, 2011). 
8 Ruling, Docket No. LC 57 (Oct. 17, 2014). 
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If not clarified, the ALJ’s ruling would further encourage utilities to make overly broad 

designations, since the Ruling provides neither a disincentive to do so nor even a word of caution 

about the Company’s future designations. This Ruling means that a company can designate 

publicly available information as its own confidential information, and then shift the burden to 

an intervenor to expend precious resources providing publicly available sources for the claimed 

information. This is not a just or proper message for the Commission to send. 

As Chief Judge Grant made clear in a recent order, PacifiCorp’s actions to designate 

publicly available information amount to a violation of the terms of the protective order.9  

PacifiCorp’s actions were inconsistent with Oregon law, the Commission’s directions and the 

underlying objective to promote public transparency. This is especially true given that the 

company used its overbroad designations to argue that a public interest intervenor should be 

permanently banned from PacifiCorp-related proceedings before this Commission. In sum, good 

cause and principles of fairness dictate that the ALJ or the Commission should include findings 

describing PacifiCorp’s culpability in this matter. 

III. CONCLUSION 

PacifiCorp must demonstrate “good faith” in making confidential designations, and there 

can be no question that it failed here, despite several opportunities to set the record straight.  

Sierra Club respectfully requests that the ALJ clarify the January 9, 2015 Ruling to state that 

PacifiCorp violated the protective order by making overly broad designations of publicly 

available information.10 Sierra Club further requests that the Ruling direct PacifiCorp to exercise 

proper restraint in future designations to comply with Oregon law and the Commission’s 

regulations and orders, and clarify that the company cannot designate confidential information 

9 Sierra Club requests a finding of violation in this matter and does request any further sanctions.  
10 See Ruling Denying Motion for Certification, Docket No. LC 62 (Jan. 2, 2015). 
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that is publicly available. In the alternative, Sierra Club requests that the ALJ certify these issues 

to the Commission given that “the ruling may result in substantial detriment to the public interest 

or undue prejudice to a party” and “good cause exists for certification” under OAR 860-001-

0110. 

 

 

Dated: January 23, 2015    Respectfully submitted, 

____/s/ Josh Smith_______________  
Josh Smith (Oregon Bar No. 071757) 
Gloria D. Smith 
Sierra Club 
85 Second St., 2nd Fl. 
San Francisco, CA 94105 
(415) 977-5532 
gloria.smith@sierraclub.org 

 
Attorneys for Sierra Club 
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January 23, 2015 
 
Via Electronic Filing and FedEx 
 
 
Public Utility Commission 
Attn: Filing Center 
3930 Fairview Industrial Drive SE 
Salem, OR  97308 
 
 
Re: Docket No. LC 57: Sierra Club Request to ALJ to Clarify or Certify Ruling 
 
Please find enclosed the original and three (3) copies of Sierra Club’s Request to the ALJ 
to Clarify or Certify ALJ Ruling Granting Sierra Club’s Motion Challenging PacifiCorp’s 
Confidential Designation in the above-referenced docket. This document has been e-filed 
with the Commission and served on parties via email. 

Please let me know if you have any questions. Thank you. 

    

    

Respectfully submitted, 
 
 /s/ Derek Nelson 

Derek Nelson 
Legal Assistant 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5595 
derek.nelson@sierraclub.org 

 
 
cc: Service List 

85 Second Street, Second Floor San Francisco, CA 94105-3441 TEL: (415) 977-5772 FAX: (415) 977-5793 www.sierraclub.org 



CERTIFICATE OF SERVICE 

I hereby certify that on this 23rd day of January, 2015, I caused to be served the foregoing 

SIERRA CLUB REQUEST TO ALJ TO CLARIFY OR CERTIFY RULING upon all party 

representatives on the official service list for this proceeding via electronic mail.  

Rebecca O’Neill (C) 
Diane Broad (C) 
Phil Carver 
Oregon Department of Energy 
625 MARION ST NE 
SALEM OR 97301 
diane.broad@state.or.us 
phil.carver@state.or.us 
Waive Paper Service 
 

Renee M. France (C) 
Oregon Department of Justice 
Natural Resources Section 
1162 COURT ST NE 
SALEM OR 97301-4096 
renee.m.france@doj.state.or.us 
Waive Paper Service 
 

Melinda J Davison  
Tyler C Pepple 
Jesse E Cowell 
Davison Van Cleve 
333 SW TAYLOR - STE 400 
PORTLAND OR 97204 
mjd@dvclaw.com 
tcp@dvclaw.com 
jec@dvclaw.com 
Waive Paper Service 
 

Lisa D. Nordstrom (C) 
Regulatory Dockets 
Idaho Power Company 
PO BOX 70 
BOISE ID 83707-0070 
lnordstrom@idahopower.com 
dockets@idahopower.com 
Waive Paper Service 
 

Lisa F. Rackner (C) 
McDowell Rackner & Gibson PC 
419 SW 11TH AVE., SUITE 400 
PORTLAND OR 97205 
dockets@mcd-law.com 
Waive Paper Service 
 

Wendy Gerlitz (C) 
NW Energy Coalition 
1205 SE FLAVEL 
PORTLAND OR 97202 
wendy@nwenergy.org 
Waive Paper Service 

Fred Heutte (C) 
NW Energy Coalition 
PO BOX 40308 
PORTLAND OR 97240-0308 
fred@nwenergy.org 
Waive Paper Service 
 

Sarah Wallace (C) 
Dustin T. Till 
Pacific Power 
825 NE MULTNOMAH ST, STE 1800 
PORTLAND OR 97232-2149 
sarah.wallace@pacificorp.com 
dustin.till@pacificorp.com 
Waive Paper Service 

Oregon Dockets (C) 
Pacificorp, DBA Pacific Power 
825 NE MULTNOMAH ST, STE 2000 
PORTLAND OR 97232 
oregondockets@pacificorp.com 
Waive Paper Service 
 

Juliet Johnson (C) 
Public Utility Commission of Oregon 
PO BOX 2148 
SALEM OR 97308-2148 
juliet.johnson@state.or.us 
Waive Paper Service  



Robert Jenks (C) 
G. Catriona McCracken (C) 
OPUC Dockets 
Citizens’ Utility Board of Oregon 
610 SW BROADWAY, STE 400 
PORTLAND OR 97205 
bob@oregoncub.org 
catriona@oregoncub.org 
dockets@oregoncub.org 
Waive Paper Service 
 

Patrick G. Hager 
Brian Kuehne 
V. Denise Saunders 
Portland General Electric 
121 SW SALMON ST 1WTC0702 
PORTLAND OR 97204 
patrick.hager@pgn.com  
brian.kuehne@pgn.com  
denise.saunders@pgn.com 
pge.opuc.filings@pgn.com 
Waive Paper Service 
 

Jason W. Jones (C) 
PUC Staff - Department of Justice 
BUSINESS ACTIVITIES SECTION 
1162 COURT ST NE 
SALEM OR 97301-4096 
jason.w.jones@state.or.us 
Waive Paper Service 
 

Donald W. Schoenbeck 
Regulatory & Cogeneration Services Inc. 
900 WASHINGTON ST STE 780 
VANCOUVER WA 98660-3455 
dws@r-c-s-inc.com 
Waive Paper Service 
 

Ralph Cavanagh 
Natural Resources Defense Council 
111 SUTTER ST FL 20 
SAN FRANCISCO CA 94104 
rcavanagh@nrdc.org 
Waive Paper Service 
 

Angus Duncan (C) 
Natural Resources Defense Council 
2373 NW JOHNSON ST 
PORTLAND OR 97210 
angusduncan@b-e-f.org 
Waive Paper Service 
 

Megan Walseth Decker (C) 
RNP Dockets 
Renewable Northwest Project 
421 SW 6TH AVE #1125 
PORTLAND OR 97204-1629 
megan@ renewablenw.org 
dockets@renewablenw.org 
Waive Paper Service 
 

Keith Kueny 
Community Action Partnership Of Oregon 
PO Box 7964 
Salem Or 97301 
keith@caporegon.org 
Waive Paper Service 
 

 
 
Dated this 23rd day of January, 2015 at San Francisco, CA. 
 
 
                  /s/ Derek Nelson 

Derek Nelson 
Legal Assistant 
Sierra Club Environmental Law Program 
85 Second St., 2nd Floor 
San Francisco, CA 94105 
(415) 977-5595 
derek.nelson@sierraclub.org 
 


