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2 I herebycertify that I serveda true and correctcopyof the foregoing documentin

3 DocketAR 499 on the following namedperson(s)on thedateindicatedbelowby emailand

4 first-classmail addressedto said person(s)at his or her last-knownaddress(es)indicated

5 below.
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AR 499 Straw Proposalon Properly Attributed

“With and Without”

Concept Summary

TheCommissionshoulddefine“taxespaidthatareproperlyattributedto the regulatedoperationsof the
public utility” as theportionof theaffiliatedgroup’sactualtaxpaymentsthat“but for” theexistenceof the
utility in the affiliatedgroup,the affiliatedgroupwouldnot haveincurred. The“With andWithout” test
identifiesthe actualtax paymentsof the affiliatedgroupincurredsolely asa result oftheutility’s
membershipin the group. It doesthisby simplycomparingthe tax liability of theaffiliated group,computed
with theutility andwithout the utility, thencappingthis amountby thelesserof the taxespaidby the
standaloneutility andits affiliated group. By properlyattributingto the utility no moretaxesthanthe
governmentreceives,this “With andWithout” measurementapproachresolvesthe legislature’sconcerns
aboutthe “Enronproblem.” It alsogoesastepfurtherby allocatingto utility customersall verifiabletax
benefitsassociatedwith theutility’s presencein the affiliatedgroup.

ProposalExplanation

The“With andWithout” approachis afair, comprehensiveandeasyto administermethodfor determining
the impactthatanOregonutility hason the tax liability of its affiliated group.

The “With andWithout” approachis groundedin soundpolicy rationale. The fairestapproachto
determiningthetaxespaidthatareproperlyattributableto the utility is to conducta “but for” analysisto
determineexactlywhattheutility contributesto theaffiliatedgroup’staxassetsandliabilities. By precisely
quantifyingandattributingthis contribution,utility customerscan beassuredthattheywill receivea credit
for all tax benefitsthattheutility providesto the affiliated group.

The “With andWithout” approachis asinclusiveaspossiblebothin termsof taxbenefitsandaffiliated
companiesconsidered.The attributionapproachcapturesall taxbenefitsassociatedwith filing a
consolidatedtaxreturn, including assetgainandloss,percentagedepletion,charitablecontribution
limitations,netoperatinglosses,businesstaxcredits,andAMT-related itemssuchas accelerated
depreciation.Additionally, the approachlooksto the entire affiliated group,ratherthana smallersub-group,
to avoidthepotential for artificial increasesor reductionsin theattributioncalculation.

While comprehensive,the approachis neverthelesssimpleto implementandauditbecauseit reliesuponthe
consolidatedtaxreturnsactuallyfiled by theaffiliated groupfor virtually all thedataneededto conductthe
attributionanalysis. The “With andWithout” approachcan beappliedby running asinglesetof calculations
to removetheutility from the affiliatedgroup’sconsolidatedreturn, atypeof pro formaanalysiscommonly
conductedamongtaxprofessionalsandaccountants.

Determiningthe “With andWithout” Amount

The“With andWithout” amountis measuredby determiningthearithmeticdifferencebetween:(1) the
affiliated group’stax liability computedwith theutility includedin thegroupand(2) the affiliatedgroup’s
tax liability computedwithout the utility includedin the group. Thistax differenceis the“With and
Without’ amount.” The “With andWithout” amountis thencomparedto the section3(12) “lesserof”
amount—i.e.,the lesserof theutility’s standaloneliability andthe taxespaidby the affiliatedgroupof which
the utility is apart. Whicheveris the lower amount(i.e., the“With andWithout” or the “lesserof” amount)
constitutes“the amountof taxesthat areproperlyattributedto the utility.”

Applied in thisway, the “With andWithout” test can onlyreducetheamountof taxesthatare takenastaxes
properlyattributedto theutility andcannoteverresultin ratesbeingadjustedto ahigher level thanthey
wouldhavebeenif the “With andWithout” test hadnotbeenapplied.

1
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Application to SB 408Automatic Adjustment Clause

The“With andWithout” test is appliedto determinethe amountof therateadjustmentthroughthe following
steps:

1) Calculatethe affiliatedgrouptax liability. Assumethis is $500 million.

2) Calculatewhatthe affiliated grouptax liability wouldbeif it did not havetheutility as partof the
group. Assumein thisexamplethatthe affiliated grouptax liability wouldbe $420million without
theutility.

3) Subtractthe affiliatedgrouptax liability without theutility ($420million) from the affiliatedgroup
tax liability with the utility ($500million) to getthe “With andWithout” taxdifference(i.e., $500—

$420= $80 million).’

4) Calculatethe utility standalonetax liability. Assumethisis $110million.

5) Calculatethe § 3(12) “lesserof” amountby determiningthe lesserof standalonetax liability ($110

million) andaffiliated grouptax($500million). The lesserof amountis therefore$110million.
6) Comparethe“With andWithout” tax difference($80million) from Step(3) with the lesserof

amount($110million) from Step(5), andtakethelower amount($80 million) as taxespaidthatare
properlyattributedto the regulatedoperationsofthe utility.

7) Computetheamountof therateadjustmentas follows:

a) Adjust thetaxespaidthatareproperlyattributedto theregulatedoperationsof theutility as
requiredby SB 408 § 3(13) (d) and(f).2

b) Calculatetaxescollectedin rates. Assumethisis $100 million.

c) Determinethe amountof thepotentialrateadjustmentby subtractingthe taxespaidthatare

properlyattributedamountfrom taxescollectedin rates(i.e., $80 - $100 = ($20million)).
d) Apply theearningstestcontainedin PacifiCorp‘s SB 408 automaticadjustmentclausetariff.

Basedon theutility’s mostrecentsemi-annualreport,determinewhetherthe potentialsur-charge
or sur-credit(in this casea $20million sur-charge)wouldcausethe Company’searnedreturnon
equityto exceedor fall belowauthorizedlevels. Reducethe amountof the sur-chargeor sur-
credit to the extentnecessaryto avoid over- or under-earning.

‘There arevariousreasonswhy this figure would be differentfrom the utility standalonetax liability—e.g.,
affiliatedtax lossesthatcouldonly beoffsetby theutility’s taxableincome,impactof alternativeminimumtaxes,
generalbusinesstax credits,etc.

2 SB 408 § 3(13)(d)requirestaxespaidto be netof tax settlementpaymentsandrefundsplus interest, SB 408

§ 3( 13)(f) requirestaxespaidto beincreasedby theamountof charitablecontributions,tax creditsanddeferredtaxes,
Forsimplicity, thedeterminationshereinassumeno adjustmentsunderSB 408 § 3(13)(d)or (I).

2
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Further Examples

Thetwo scenariosdevelopedby the participantsof theMarch 17 workshopdo not containsufficientdata
to determinethe “With andWithout” amount.PacifiCorpthereforeprovidesthe following 4
hypotheticalexamples(ScenariosA-D) to illustratethe “With andWithout” test.

Determining the With and Without Amount of Taxes A B C D
Affiliated grouptax liability $ million 500 120 500 500
Group taxwithoututility $ million 400 30 395 395
“With and Without” tax difference $ million (1) 100 90 105 105

A B C D

Determining RateAdjustment A B C 0
Properly Attributed taxes$ million = lower of (1) and (2) 100 90 105 1 100
Taxescollectedin rates$ million 100 100 100 100
Earningabove/(below)authorizedROE (15) 3 (4) (15)
Ratereductionrequired No Yes No No
Rateincreaserequired No No Yes No
“With andWithout” benefit to customers Yes Yes Yes Neutral
Rateadjustment 0 (3) 4 0

• ScenarioA — The § 3(12) “lesserof” amountof taxeswas $110 million, indicating a $10million rate
increaseis required.However,the differencebetweenthe affiliatedgrouptax “With andWithout”
theutility is only $100million (i.e., $500 million — $400 million). Thus,theproperlyattributedtaxes
paidare$100 million. Becausethisis thesameasthe taxescollectedin rates,therewouldbeno rate
increaseor reduction.Becauseno rateadjustmentis contemplated,the fact thatthe utility is under-
earningdoesnotchangethe outcomethatno sur-chargeor sur-creditis required.

• ScenarioB — The § 3(12) “lesserof” amountof taxeswas $120 million, indicating a $20million rate
increaseis required.However,the “With andWithout” amountis only $90million (i.e., $120
million- 30 million). Thus,eventhoughthe § 3(12) “lesserof” amountsuggestsanincreasein rates,
the “With andWithout” computationamountresultsin apotentialratereductionof $10 million.
Undertheearningstestcontainedin PacifiCorp’sSB 408automaticadjustmentclausetariff, the
SB 408 sur-creditis thenadjustedto $3 million to avoid causingtheutility to earnbelowits
authorizedrateof return.

• ScenarioC— The § 3(12) “lesserof” amountof taxeswas $120million, indicating a $20million rate
increaseis required.However,the “With andWithout” amountis only $105 million (i.e., $500
million— $395 million). Thus, the potentialrateincreaseis only $5 million andthe “With and
Without” methodsavescustomers$15 million. Underthe earningstestcontainedin PacifiCorp’s
SB 408 automaticadjustmentclausetariff, theSB 408 sur-chargeis thenadjustedto $4 million to
avoidcausingtheutility to earnaboveits authorizedrateof return.

• ScenarioD — The § 3(12) “lesserof’ amountof taxeswas $100 million, indicating thatno rate
adjustmentis required.However, the“With andWithout” amountis $105 million (i.e., $500million-
$395 million). Althoughthe “With andWithout” testproduceda higherfigure, the taxesthatare
properlyattributedto theutility arecappedby the “lesserof” amount(i.e., $100 million), andno rate
increaseis required.Becauseno rateadjustmentis contemplated,thefact thatthe utility is under-
earningdoeschangethe outcomethatno sur-chargeor sur-creditis required.

3

Determining Section3(12)Lesserof Amount
Utility standalonetax liability $ million
Affiliated grouptaxliability $ million
Lesserof Amount $ million (2)

110
500
110

130
120
120

120
500
120

100
500
100
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AR 499 Straw Proposalon Properly Attributed
“Lesser-OfAttribution”

ConceptSummary

In applyingSB 408, theCommissionshoulddefine“taxespaidthat areproperlyattributedto theregulated
operationsof the publicutility” asthelesserof the standalonetax liability resultingfrom Oregonregulated
operationsandthe amountof taxespaidto thegovernmentby theutility or its affiliated group. This
straightforwardapproachdepartsfrom pastregulatorypracticeandclearlyrespondsto thelegislativeintent
in SB 408 to solve the “Enron problem.”

ProposalExplanation

The Lesser-OfAttributionapproachensuresthat taxcostscollectedin ratesarepaidto unitsof government,
comportswith the “properlyattributed”definition in section(3)(12),andavoidscross-subsidizationbetween
regulatedandunregulatedactivitieswhenthe affiliatedgroup’stax expenseis equalto or greaterthanthe
standalonetax liability resultingfrom Oregonregulatedoperations.The Lesser-OfAttribution approach
achievesthesegoalsby:

1) Attributing to the Oregon-regulatedutility operationsthe tax liability that theutility would have
if it werenot affiliatedwith anyotherentitiesor unregulatedutility operations—inotherwords,
thetax liability that is solely causedby andarisesfrom theutility’s regulatedactivities;and,

2) Looking to the amountof taxespaidto governmentsby theutility or its affiliated groupasthe
upperlimit of theproperlyattributedamountsmeasuredin step(1).

Thus,the Lesser-Ofapproachprovidesan opportunityfor Oregoncustomersto benefitfrom aratereduction
whenthe affiliatedtax paymentis lessthanthe standalonetax liability of the Oregonutility’s regulated
operations.

Application to SB408Automatic Adjustment Clause

Themethodologyproposedhereis easilyillustratedwith the following examplesfrom StaffsAugust 12,
2005 letterto Oregonutilities.

Utility A Utility B Utility C
RegulatedUtility Operations(tax liability) 130 130 130
Affiliate X (tax liability) 130 65 -20
Affiliate Y (tax liability) -60 -95 -60
TaxesPaidto Government 200 100 50

The Lesser-OfAttributionapproachis appliedthroughthe following steps:

1) Calculatethe utility standalonetax liability. ForUtilities A, B, andC, that amountis $130.

2) Calculatetheaffiliatedgrouptax liability. ForUtility A, thatamountis $200; for Utility B, it is

$100;andfor Utility C, it is $50.

3) Taxespaidthatareproperlyattributedare thelesserof standalonetax liability andaffiliatedgroup
tax liability. For Utility A, that amountis $130; for Utility B, it is $100;andfor Utility C, it is $50.

4) Computethe amountof the rateadjustmentas follows:

a) Adjust the taxespaidthatareproperlyattributedamountasrequiredby SB 408 § 3(13)(d)and

(1).’

SB 408 § 3(13)(d)requirestaxespaidto benet of tax settlementpaymentsandrefundsplusinterest. SB 408

§ 3(13)(f) requirestaxespaidto be increasedby theamountof charitablecontributions,tax creditsanddeferredtaxes.
For simplicity, thedeterminationshereinassumeno adjustmentsunderSB 408 § 3(13)(d)or (f~.

Portlnd2-4564135.20020011-00168 1



b) Determinethe amountofthepotentialrateadjustmentby subtractingthetaxespaidthatare
properlyattributedamountfrom taxescollectedin rates.

c) Apply theearningstestcontainedin PacifiCorp’sSB 408 automaticadjustmentclausetariff.
Basedon theutility’s mostrecentsemi-annualreport,determinewhetherthepotentialsur-charge
or sur-creditwouldcausethe Company’searnedreturnon equityto exceedor fall below
authorizedlevels. Reducethe amountof the sur-chargeor sur-creditto theextentnecessaryto
avoid over- or under-earning.

Further Examples— The two scenariosdevelopedby the participantsof the March 17 workshopare
relativelycomplex,but theLesser-OfAttribution approachproposedherecan easilybeappliedto them. The
scenariosarepresentedin thetablebelow.

Lesser-OfTax Liability $ million
ScenarioA ScenarioB

Parentof Affiliated Group 0 0
VariousParentAffiliates 0 0
IntermediateParent 0 0

OregonUtility Acquisition Parent 80 (80)
OregonUtility RegulatedActivity 100 100
UnregulatedActivity - -

Subi 50 50
Sub2 50 (50)
Sub 3 (50) (50)

OregonUtility subtotal 230 (30)
Non-regulatedAffiliates - -

Affiliate A (60) (60)
Affiliate B 60 (60)

Sub 1 (30) (30)
Sub2 30 30

Affiliate C 60 60
Non-reg.Affiliatessubtotal 60 (60)

Non-Oregon Utilities - -

Utility D AcquisitionParent 20 (20)
UtilityD 70 70

Utility E (70) (70)
Non-OregonUtilities subtotal 20 (20)

Totalof all entities [ 310] (110)

To compute taxesproperlyattributedto theregulatedoperationsofthe utility, thetablecan becollapsedto
the two bold lines—whichshowthe standalonetax liability ofthe Oregonutility andthe sumof the
standalonetax liabilities of all membersof the affiliatedgroup. Assumingthesumof the standalonetax
liabilities of all membersof the affiliatedgroupequalsthe taxpaymentof the affiliated group,theLesser-Of
Attribution approachwould simply attribute$100to theregulatedoperationsof theOregonutility in
ScenarioA and$0 in ScenarioB.
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Using theLesser-OfAttributionapproachto determinetaxesproperlyattributedto theregulatedoperations
ofthe utility in ScenariosA-D presentedin PacifiCorp’s“With andWithout” StrawProposalproducesthe
following results:

Example A B C D
Taxescollectedin rates$ million 100 100 100 100
Utility standalonetax liability $ million 110 130 120 100
Affiliated grouptax liability $million 500 120 500 500
Properly attributed taxes$ million 110 120 [ 120 100
Earningabove/(below)authorizedROE (15) 3 (4) (15)
Ratereductionrequired No No No No
Rateincreaserequired Yes No Yes No
Rate adjustment 10 0 4 0

• ScenarioA—The properlyattributedamountis $110million, indicating a $10million rateincrease
is required.As the utility is under-earningits authorizedrateof returnby greaterthan$10 million,
theadjustmentwouldnot causethe utility to over- or under-earn.Thus,underthe Lesser-Of
Attributionapproach,the adjustmentwouldbea $10 million rateincrease.

• ScenarioB — The properlyattributedamountis $120million, indicating a $20million rateincrease
is required.However,the utility is alreadyearningaboveits authorizedrateof return.Thus,under
the Lesser-Of Attribution approach applied with the earnings test contained in PacifiCorp’s SB 408
automatic adjustment clause tariff, therewouldbe no adjustment.

• ScenarioC— The properly attributedamountis $120million, indicating a$20 million rateincrease
is required. However, a $20 million rateincreasewould causethe utility to earn$16million aboveits
authorized rate of return. Thus, under the Lesser-Of Attributionapproachappliedwith the earnings
test contained in PacifiCorp’s SB 408 automaticadjustmentclausetariff, theadjustmentwouldbe
only a $4 million rateincrease.

• ScenarioD — The properly attributed amount is $100million. This is the sameasthe taxescollected.
Thus,no rateadjustmentis required.Becauseno rateadjustmentis contemplated,thefact thatthe
utility is under-earningdoesnot changethe outcomethatno sur-chargeor sur-creditisrequired.
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