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I. INTRODUCTION 

 
Pursuant to OAR 860-083-350(4), the Industrial Customers of Northwest Utilities 

(“ICNU”) files these Comments on Portland General Electric Company’s (“PGE” or the 

“Company”) 2015 Renewable Portfolio Standard Compliance Report (“Compliance Report”).   

ICNU’s review of the Compliance Report has revealed that the Company is not calculating its 

cost of complying with Oregon’s renewable portfolio standard (“RPS”) in accordance with 

statutory requirements.  ICNU, therefore, recommends that the Oregon Public Utility 

Commission (“Commission”) require PGE to recalculate its total cost of compliance with the 

RPS in 2015 based on the levelized cost of qualifying electricity delivered in 2015, the method 

required by ORS 469A.100.  Additionally, ICNU recommends that the Commission initiate a 

process to review and update its rules applicable to the RPS in light of certain ambiguities in 

those rules and new requirements associated with Senate Bill (“SB”) 1547.  Finally, while the 

Compliance Report indicates that the Company prudently complied with the RPS in 2015, PGE 

should revisit its long-term strategy for RPS compliance in future dockets with respect to its use 

of unbundled renewable energy certificates (“RECs”). 
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II. BACKGROUND 

Oregon’s RPS, first passed in 2007 by SB 838, requires PGE to submit to the 

Commission an annual compliance report “for the purpose of detailing compliance, or failure to 

comply, with the renewable portfolio standard applicable in the compliance year.”1/  The 

Commission’s rules implementing the RPS contain, among other things, the requirements for 

compliance plans to include: (1) the facilities that generated RECs used for compliance; (2) the 

amount of bundled and unbundled RECs used, and whether they were banked or not; and (3) the 

total cost of RPS compliance.2/  The RPS law also includes a cost limitation such that PGE is 

“not required to comply with a renewable portfolio standard during a compliance year to the 

extent that the incremental cost of compliance, the cost of unbundled renewable energy 

certificates and the cost of alternative compliance payments … exceeds four percent of the 

utility’s annual revenue requirement for the compliance year.”3/  This is known as the “four 

percent cost cap.”  

In the 2016 regular session, the Oregon Legislature passed SB 1547, which made 

numerous changes to the State’s RPS.  These include increasing the RPS to 50% by 2040 and 

modifying REC banking provisions so that, with certain exceptions, RECs acquired going 

forward have a five-year life, while currently banked RECs may be retained indefinitely.4/  SB 

1547 did not, however, amend the provisions related to the incremental cost of RPS compliance 

or the four percent cost cap. 

                                                 
1/  ORS 469A.170(1). 
2/  OAR 860-083-350. 
3/  ORS 469A.100(1). 
4/  SB 1547 §§ 5, 7. 
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PGE filed its Compliance Report on June 1, 2016.  The Compliance Report shows 

that the Company met its 2015 RPS obligation through a combination of banked bundled RECs 

and unbundled RECs.5/  All of the banked bundled RECs PGE used for compliance were 

generated in prior years from its Biglow Canyon wind facility (“Biglow Canyon”).6/  The 

Compliance Report shows that, by calculating the cost of the RECs it used for compliance in 

2015, PGE’s total cost of compliance was 2.2% of its revenue requirement.7/  The Company 

concludes, therefore, that it did not reach the four percent cost cap in 2015.8/ 

III. COMMENTS 

A review of PGE’s Compliance Report reveals that, while the Company appears 

to have complied with the RPS in 2015, its cost of compliance is not accurately reported.  PGE 

calculates its total cost of compliance based on the cost of RECs retired in 2015, not the cost of 

qualifying electricity delivered in 2015.  This is inconsistent with the plain language of the RPS 

law as well as the law’s intent because it does not reflect the costs that are in customer rates.  

Moreover, while the Company’s method is arguably consistent with the Commission’s rules, 

those rules appear contradictory and ambiguous and, in any event, cannot be interpreted 

inconsistently with the statute those rules are intended to implement.  Following passage of      

SB 1547, the Commission will need to revise its rules implementing the RPS in a number of 

ways.  It should take the opportunity to ensure that those rules clearly define how to calculate 

properly the incremental cost of RPS compliance.  Specifically, the cost of compliance should be 

                                                 
5/  Compliance Report at 2. 
6/  Id. at 5. 
7/  Id. at 6. 
8/  Id. 
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based on the cost of RECs generated in the compliance year from qualifying resources included 

in customer rates, along with the cost of any RECs purchased for the compliance year, rather 

than the cost of RECs that were retired for compliance in the compliance year. 

A. PGE’s calculation of its cost of RPS compliance is inconsistent with statutory 
requirements and does not reflect the costs currently in customer rates. 

PGE’s Compliance Report indicates a total cost of RPS compliance in 2015 of 

$39.8 million, or 2.2% of its revenue requirement.9/  The “total cost of compliance” is defined in 

the Commission’s rules as “the cumulative cost of: (a) [t]he incremental cost of compliance; (b) 

[t]he cost of unbundled [RECs] used to meet the applicable [RPS] for a compliance year; and (c) 

[t]he cost of alternative compliance payments [“ACPs”] used to meet the applicable [RPS] for a 

compliance year.”10/  This is equivalent to the costs that must be considered under the statute in 

determining whether an electric company has reached the four percent cost cap in the compliance 

year.11/   

As noted, one component of the “total cost of compliance” is the “incremental 

cost of compliance.”  The RPS defines the “incremental cost of compliance” as “the difference 

between the levelized annual delivered cost of the qualifying electricity and the levelized annual 

delivered cost of an equivalent amount of reasonably available electricity that is not qualifying 

electricity.”12/  Established rules of statutory construction dictate that “there is no more 

persuasive evidence of the intent of the legislature than the words by which the legislature 

undertook to give expression to its wishes.”13/  Here, that legislative intent is unambiguous.  

                                                 
9/  Compliance Report at 6. 
10/  OAR 860-083-0010(39). 
11/  ORS 469A.100(1). 
12/  Id. 469A.100(4) (emphasis added). 
13/  State v. Gaines, 346 Or. 160, 171 (2009) (internal quotations omitted). 
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Under the plain terms of the statute, in determining whether an electric company is at the four 

percent cost cap, the Commission must consider the “incremental cost of compliance,” along 

with the cost of unbundled RECs and ACPs, “for the compliance year.”14/  Thus, the levelized 

cost of the electricity that was delivered in that compliance year must be used to establish the 

cost of compliance relative to the four percent cost cap.15/   

Contrary to this statutory requirement, however, PGE calculates the incremental 

cost of compliance in its Compliance Report based on the cost of RECs retired in 2015, not 

qualifying electricity delivered in 2015.  This is evident from pages 5 and 6 of the Compliance 

Report, which show that PGE included only the cost of unbundled and bundled RECs it retired in 

2015 to calculate its total cost of compliance.  All bundled RECs it used for compliance came 

from RECs it had banked in previous years that were generated by Biglow Canyon.16/  The 

consequence of this method is that the levelized cost of electricity the Company’s Tucannon 

River Wind Farm (“Tucannon”) delivered in 2015 is unaccounted for.  In fact, under PGE’s 

method of calculating the incremental cost of RPS compliance, Tucannon does not exist.  This is 

because all of the RECs Tucannon produced in 2015 were banked for future years.  Attachment 

A to the Compliance Report, however, shows that Tucannon operated for all of 2015 and 

delivered qualifying electricity in this year.17/  Under the plain terms of ORS 469A.100(1) and 

(4), therefore, the levelized cost of electricity Tucannon delivered in 2015 must be considered in 

                                                 
14/  ORS 469A.100(1). 
15/  Id. 469A.100(1), (4). 
16/  Compliance Report at 5. 
17/  Id., Attach. A at 1 
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PGE’s 2015 cost of RPS compliance, regardless of whether the Company retired RECs from this 

facility in that year.   

Furthermore, in determining the legislature’s intent behind a statute, “[l]egislative 

history may be used to confirm seemingly plain meaning and even to illuminate it ….”18/  The 

legislative history accomplishes that task here.  It demonstrates that stakeholders were in 

agreement that the four percent cost cap was intended to limit rate impacts from the RPS on 

customers.  PGE testified in support of SB 838 because, among other things, it “[m]inimiz[ed] 

rate effects through the use of a cost cap.”19/  PacifiCorp noted its concern “that the costs to our 

customers are reasonable” and voiced its support for the “4-percent-of-revenue-requirement cap” 

as one of a number of tools that provided “important consumer protections in the event costs of 

compliance become too high in a particular year.”20/  The Citizens’ Utility Board testified that “if 

renewable resources are consistently more expensive, over the long term, as the costs of 

renewable energy acquisitions add up, the 4% cost cap ensures that customers will not pay too 

much to implement the standard.”21/  Governor Kulongoski stated that SB 838 “addresses 

concerns over rates in a few different ways, including a provision that calls for the [Commission] 

to develop a cost cap that protects customers of investor-owned utilities from unexpected rate 

increases.”22/  Finally, then-Commission Chair Lee Beyer stated that, while the four percent cost 

                                                 
18/  State v. Gaines, 346 Or. at 172. 
19/  Attachment A at 1, (Testimony of Dave Robertson before the House Committee on Energy and the 

Environment (Apr. 16, 2007)). 
20/  Id. at 6 (Testimony of Scott Bolton before the House Committee on Energy and the Environment (Mar. 15, 

2007)). 
21/  Id. at 2 (Testimony of Jason Eisdorfer before the House Committee on Energy and the Environment (Mar. 

15, 2007)). 
22/  Id. at 12 (Testimony of Governor Ted Kulongoski before the House Committee on Energy and the 

Environment (Apr. 16, 2007)). 
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cap “doesn’t mean rates won’t go up, it does address the point of whether they would go up more 

than they would without the RPS standards.”23/   

What all of these statements have in common is their recognition that the four 

percent cost cap exists to protect customers from paying more in rates than this amount for RPS 

compliance, relative to what they otherwise would have paid without an RPS.  Yet, PGE’s 

Compliance Report does not give effect to this intent.  While Tucannon is invisible from an 

incremental cost of RPS compliance perspective, it certainly is not invisible to ratepayers.  In the 

Company’s 2014 general rate case, the Commission approved a stipulation authorizing PGE to 

place Tucannon, at a capital cost of $524.6 million, in rates.24/  Tucannon began commercial 

operation on December 15, 2014, and customers have been paying for it ever since.25/  Indeed, 

Tucannon was built for the purpose of ensuring the Company’s compliance with the current 15% 

RPS.26/  It reflects neither statutory requirements nor reality, therefore, for PGE to exclude 

Tucannon from its incremental cost of RPS compliance in 2015. 

This disconnect between the costs of RPS resources in customer rates and the 

costs PGE uses to report its incremental cost of RPS compliance may become far more egregious 

in the near future.  In Docket No. UM 1773, the Company has requested a partial waiver of the 

Commission’s competitive bidding guidelines in order to pursue a request for proposals for 175 

average megawatts (“aMW”) of new RPS resources.27/  The cost of these resources is likely to be 

                                                 
23/  Id. at 14 (Testimony of Chairman Lee Beyer before the House Committee on Energy and the Environment 

(Apr. 16, 2007)). 
24/  Docket No. UE 283, Order No. 14-422 at 8 (Dec. 4, 2014). 
25/  Docket No. UE 283, Attestation of Stephen Quennoz ¶ 3 (Dec. 15, 2014). 
26/  Docket No. UE 283, PGE/400, Pope-Lobdell at 2:3-9. 
27/  Docket No. UM 1773, PGE Petition for Partial Waiver of Competitive Bidding Guidelines and Approval of 

Request for Proposals (RFP) Schedule at 5 (May 4, 2016) (“PGE RFP Petition”). 
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over $1 billion,28/ and pursuant to ORS 469A.120(2), the Company will have the opportunity to 

seek to include these resources in customer rates through its Renewable Resources Adjustment 

Clause tariff the day they come online and without filing a general rate case.29/  Under the State’s 

new RPS, enacted through SB 1547, however, PGE likely will have the option to bank all RECs 

generated from these resources indefinitely for the first five years of their useful lives.30/  

Following this initial five-year period, RECs will be time-limited to five years.31/  This means 

that, under PGE’s method, the levelized cost of the Company’s $1 billion capital investment in 

these facilities, which customers will pay for the day they go into service,32/ will not be reflected 

in the incremental cost of RPS compliance for at least a decade.   

As the statutory language and the legislative history demonstrate, the four percent 

cost cap is intended to protect customers from paying rates that include excessive incremental 

costs to achieve RPS compliance.  PGE’s method of calculating its cost of RPS compliance, 

however, does not reflect this intent.  The Commission should require the Company to 

recalculate its total cost of RPS compliance in 2015 to reflect the levelized cost of qualifying 

electricity delivered in 2015, not the cost of RECs retired for compliance in 2015.  That is, the 

Company should calculate the cost of RECs generated from qualifying resources included in 

customer rates in the compliance year, along with the cost of RECs it purchased for the 

compliance year, rather than the cost of RECs it retired in the compliance year. 

                                                 
28/  Docket No. UM 1773, ICNU Supplemental Comments, Mullins Affidavit ¶ 4 (June 28, 2016). 
29/  PGE Schedule 122. 
30/  SB 1547 § 7(3)(c). 
31/  Id. § 7(3)(d). 
32/  That is, assuming the Commission finds the costs associated with these resources to have been prudently 

incurred. 
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B. The Commission should revise its rules to remove ambiguity and clearly 
reflect statutory requirements. 

The Commission’s rules implementing the RPS are ambiguous and appear to be 

conflicting in a number of places with respect to how a utility determines its incremental cost of 

RPS compliance.  Certain provisions appear to support PGE’s method of calculating the cost of 

RECs retired in the compliance year, and other provisions do not.   

For instance, the rules define the “incremental cost of compliance” as “the cost of 

bundled [RECs] used for compliance for a compliance year as calculated pursuant to OAR 860-

083-0100.”33/  This definition would appear to support PGE’s method in its Compliance Report.  

Similarly, the rules provide that, “[i]f the total cost of compliance exceeds the cost limit under 

ORS 469A.100, the electric company … is not required to use additional [RECs] or make an 

alternative compliance payment to meet the applicable standard,” and also state that the “costs of 

[RECs] used to determine whether the cost limit has been reached must be from the applicable 

compliance report.”34/  These provisions also suggest that the rules may contemplate that the cost 

of RECs retired in the compliance year provides the means for determining whether the four 

percent cap has been reached, not the cost of electricity delivered in the compliance year. 

Conversely, however, the rules also state that the “incremental cost under ORS 

469A.100(4) for long-term qualifying electricity is the difference between the levelized annual 

cost of qualifying electricity delivered in a compliance year and the levelized annual cost of an 

equivalent amount of electricity delivered from the corresponding proxy plant.”35/  They further 

                                                 
33/  OAR 860-083-0010(19). 
34/  Id. 860-083-0300(3)(b)(D)-(c). 
35/  Id. 860-083-0100(1)(c) (emphasis added). 
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specify that “[i]ncremental cost estimates for an electric company must be based on the likely 

impacts on the rates of its Oregon retail electricity customers,”36/ and that the “levelized annual 

cost of qualifying electricity delivered in the compliance year must be based on all costs that will 

be included in rates through the qualifying electricity’s time horizon.”37/  Finally, the rules state 

that if a “generation facility that was previously included in a compliance report has significant 

investment costs in a compliance year, all qualifying electricity from the facility is new 

qualifying electricity … [and] costs for each such facility must be updated in the next regularly 

scheduled compliance report and implementation plan.”38/  This provision indicates that the costs 

associated with a qualifying RPS facility must be reflected in a compliance report, not just the 

costs associated with RECs retired. 

Consequently, there is some conflict and ambiguity in the rules with respect to 

how the incremental cost of RPS compliance is to be calculated and reflected in a compliance 

report.  That ambiguity, however, must be resolved in favor of the statutory requirements.  This 

is because the authority of a regulatory agency, like the Commission, “may be [] limited by the 

legislature itself; its power arises from and cannot go beyond that expressly conferred upon it.”39/  

Consequently, “[w]hen an agency’s interpretation of its rule conflicts with the intent of the 

legislature in enacting the statutory provision, the agency’s interpretation must give way to the 

statutory limitation.”40/  In this case, the legislature’s intent in enacting ORS 469A.100 is 

unambiguous:  the incremental cost of RPS compliance must be based on the “delivered cost of 

                                                 
36/  Id. 860-083-0100(1)(h) (emphasis added). 
37/  Id. 860-083-0100(2)(b) (emphasis added). 
38/  Id. 860-083-0100(4)(a). 
39/  Pacific Nw. Bell Telephone Co. v. Sabin, 21 Or. App. 200, 213 (1975). 
40/  Talbott v. Teacher Standards & Practices Comm’n, 260 Or. App. 355, 358 (2013). 
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the qualifying electricity” in the compliance year – the costs reflected in customer rates – not the 

cost of RECs retired in the compliance year.  Thus, to the extent the Commission’s rules could 

be interpreted to require calculation of the incremental cost of compliance based on the cost of 

RECs retired in the compliance year, that interpretation must yield to the legislative intent 

embodied in the statute. 

In light of the passage of SB 1547, the Commission will likely need to update its 

rules implementing the RPS.  The rules, for instance, require electric companies to retire RECs 

on a “first-in, first-out” basis.41/  That requirement was eliminated by SB 1547.42/  A number of 

other changes and updates also will likely need to be made.  As part of this process, ICNU 

recommends that the Commission update its rules related to the calculation and reporting of the 

incremental cost of RPS compliance in order to ensure that these rules clearly reflect and 

effectuate the legislature’s intent in codifying the four percent cost cap. 

C. PGE appears to have prudently complied with the RPS in 2015, but its 
strategy related to unbundled RECs should be revisited. 

Despite the issues discussed above, ICNU feels the Company executed a prudent 

strategy for RPS compliance in 2015.  Recognizing the low cost of unbundled RECs in the 

market, PGE purchased enough of these RECs to meet 20% of its compliance obligation, the 

maximum amount allowed by law.43/  Additionally, the Company met the remainder of its 

compliance obligation with banked bundled RECs, allowing it to bank the RECs it generated in 

2015.44/   

                                                 
41/  OAR 860-083-0300(3)(b)(B). 
42/  SB 1547 § 7(2). 
43/  ORS 469A.145(1). 
44/  ORS 469A.140(2) requires banked RECs with the oldest issuance date to be used first.  SB 1547 has 

removed this requirement, but it is the requirement that applies to PGE’s 2015 compliance. 
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Given the low price of unbundled RECs in the market, the Company reasonably 

could have purchased more than the 20% limit in order to bank them for future compliance 

years.45/  In response to a Commission Staff data request, PGE stated that it did not do so because 

“[p]urchases beyond the sufficient level of banked RECs would introduce price risk, and PGE 

does not speculate on forward prices.”46/ 

This response appears problematic given the Company’s concurrent actions.  The 

Company’s proposal in Docket UM 1773 to issue an RFP for 175 aMW of new RPS-compliant 

generation is based on an intent to capture the full value of the production tax credit (“PTC”) 

before it begins to phase out.  This is itself price speculation.  The Company is not proposing to 

acquire these resources based on need; it is doing so because it claims that capturing the PTC 

will result in long-term cost savings for customers.47/  ICNU has refuted this claim,48/ but in any 

event, it is inconsistent for the Company to argue that it should not purchase unbundled RECs 

that it can use for future compliance years because this would speculate on forward prices, but it 

should acquire new physical generation that is not needed for RPS compliance for a decade or 

longer merely because it thinks customers might save money in the long run.   

Unlike the $1 billion investment in physical generation the Company proposes to 

make pursuant to the RFP it has filed in UM 1773, it cost PGE a mere $170,000 to purchase 

enough unbundled RECs to meet 20% of its 2015 compliance obligation.49/  This is little more 

                                                 
45/  With the benefit of hindsight, it is particularly unfortunate that the Company did not avail itself of the 

opportunity to purchase additional unbundled RECs in 2015, as this was the last year PGE could have done 
so and banked them indefinitely.  SB 1547 now restricts the Company’s ability to bank unbundled RECs to 
five years.  SB 1547 § 7(3)(b). 

46/  Attachment B (PGE Resp. to Staff DR 002.b).   
47/  Docket No. UM 1773, PGE RFP Petition at 4-5. 
48/  Docket No. UM 1773, ICNU Supplemental Comments, Affidavit of Bradley Mullins (June 27, 2016). 
49/  Compliance Report at 2. 
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than a rounding error in the Company’s revenue requirement and hardly seems to introduce the 

price risk the Company fears, particularly considering the alternative. 

Both ICNU and Commission Staff have recognized the significant cost savings 

the Company can realize by maximizing its use of unbundled RECs.50/  Given the low price of 

these RECs on the market currently, ICNU recommends that, going forward, PGE purchase the 

maximum amount of unbundled RECs it can use within the five-year banking limitation period 

imposed by SB 1547 and incorporate unbundled RECs into its long-term RPS compliance 

strategy. 

IV. CONCLUSION 

PGE is not calculating its total cost of RPS compliance in accordance with 

statutory requirements.  Those requirements mandate that the incremental cost of compliance be 

calculated based on the levelized cost of qualifying electricity delivered in the compliance year, 

not the cost of RECs retired in the compliance year, as PGE has done in its Compliance Report.  

The Commission should require PGE to recalculate its total cost of RPS compliance in 2015 in 

accordance with the law so that all costs of RPS compliance included in customer rates are 

accounted for.  Furthermore, while the Commission’s rules arguably provide support for PGE’s 

method of calculating its total cost of RPS compliance, the rules on this matter are conflicting 

and ambiguous, and interpreting them as PGE appears to have done is inconsistent with 

legislative intent, as reflected in the plain language of the statute and legislative history.  As part 

of the process for updating its rules implementing the RPS following passage of SB 1547, the 

                                                 
50/   Docket No. UM 1773, ICNU Supplemental Comments, Affidavit of Bradley Mullins; Re PGE 2016 

Renewable Portfolio Standard Implementation Plan, Docket No. UM 1755, Staff’s Initial Comments at 2-3 
(Feb. 17, 2016). 
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Commission should revise its rules related to the incremental cost of RPS compliance to ensure 

they clearly reflect the statute and legislative intent.  Finally, ICNU recommends that, going 

forward, PGE incorporate the purchase of unbundled RECs into its long-term RPS compliance 

strategy. 

Dated this 15th day of July, 2016. 

Respectfully submitted, 

    DAVISON VAN CLEVE, P.C. 

/s/ Tyler C. Pepple 
Tyler C. Pepple 
333 S.W. Taylor, Suite 400 
Portland, Oregon 97204 
(503) 241-7242 phone 
(503) 241-8160 facsimile 
tcp@dvclaw.com 
Of Attorneys for the Industrial Customers of  
Northwest Utilities 
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July 1, 2016 

TO: Kay Barnes 
Oregon Public Utility Commission 

FROM: Patrick Hager 

Request: 

Manager, Regulatory Affairs 

PORTLAND GENERAL ELECTRIC 
UM 1783 

PGE Response to OPUC Data Request No. 002 
Dated June 17, 2016 

Regarding PGE's 2015 Renewable Portfolio Standard Compliance Report, page 5, 
where the Company, in response to OAR 860-083-0350(2)(1), represented: 

Response: 

"Unbundled RECs, beyond those included in our 2014 Implementation 
Plan, were available at a good value relative to other means of 
compliance; thus, RECs were purchased up to the 20% of complicate 
requirement limit and are proposed for retirement here to meet PGE's 
2015 RPS obligation. The retirement of unbundled RECs enables PGE 
to preserve bundled RE Cs for use in later compliance years." 

a. Please describe the parameters and methodologies that PGE utilized 
to determine what "good value" is in the context of "good value 
relative to other means of compliance." 

b. Please explain why PGE did not pursue unbundled RECs beyond the 
20% compliance limit in order to bank them for later compliance? 

a. PGE viewed "good value" in the context of overall cost per REC. PGE's intent 
was to keep the bank flat. Therefore, the bank was replenished with unbundled 
RECs which were purchased for less than the residual price of the bundled green 
energy sold. See PGE's Response to OPUC Data Request No. 001. 
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b. In 2015, PGE determined that PGE's bank balance of bundled and unbundled 
RECs was sufficient. Purchases beyond the sufficient level of banked RECs 
would introduce price risk, and PGE does not speculate on forward prices. 
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