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Comcast Phone of Oregon LLC (“Comcast”) and tw telecom of oregon llc (“tw”) 
respectfully submit the following comments in reply to Staff’s comments of April 23, 2012: 

 
I. INTRODUCTION 

Comcast and tw appreciate that Staff’s investigation of call termination has raised serious 
issues, particularly with respect to least cost routing (“LCR”) practices of third party 
interexchange carriers (“IXCs”) that providers of competitive voice service, such as Comcast and 
tw, generally rely on to complete intrastate long-distance calls, including calls to rural areas 
within Oregon.  Comcast and tw urge the Commission to ensure that any proposed solutions—
including proposed rule changes—are carefully tailored to be effective in addressing the 
problems associated with IXC practices, e.g., calls where LCR results in calls being routed in 
endless loops, and which therefore are never terminated.  Comcast and tw are concerned about 
this issue because, particularly as a competitive provider of voice services, Comcast and tw 
depend on the satisfaction of their customers, and is always motivated to eliminate problems that 
threaten their customers’ service expectations. 

Consistent with Comcast’s and tw’s desire to ensure that action to address call 
termination issues is well-considered and effectively targets the actual cause of the problems, 
Comcast and tw urge the Commission to allow carriers to have a meaningful opportunity to 
comment on the actual text of any proposed rule – whether temporary or permanent.  Comcast 
and tw are concerned that, as described in Staff’s comments, several of Staff’s proposals may go 
well beyond the recommendations of the FCC, and in fact, may be outside the Commission’s 
authority.  In particular, Comcast and tw are concerned that the Commission preserve the Oregon 
Legislature’s careful statutory balance of regulation deigned to foster competition.  The 
Commission must be careful not to upset that balance by unduly imposing on competitive Local 
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Exchange Carriers (“CLECs”) and IXCs non-discrimination obligations that are expressly 
designed to apply exclusively to incumbent Local Exchange Carriers (“ILECs”).  The approach 
suggested by Staff’s comments would upset that balance, and would also expand liability in 
ways that are not only unnecessary, but well beyond the Commission’s authority.  Moreover, 
Staff’s proposals – aside from the enforcement of prohibitions on choking and blocking – raise 
serious doubts as to whether the forthcoming proposed rules are within the Commission’s 
temporary rulemaking authority. 

II.  COMMENTS ON THE STAFF PROPOSAL 

A. Carriers should have a meaningful opportunity to comment on the proposed 
temporary rule 

Staff has announced, in comments filed April 23, its position that the Commission should 
enact a temporary rule to address perceived problems associated with call termination, 
particularly in rural areas. 

However, Staff has not submitted the proposed language of such a rule, having provided 
instead only a general description of the provisions and their intended effects.  Comcast and tw 
cannot offer detailed comments on the rule, or suggest improvements, until that language is filed 
in this docket.  Comcast and tw request that the Commission ensure that, at a minimum, there is 
an opportunity to file comments regarding actual language.  Allowing constructive comments 
will ultimately result in more effective regulations.   

As described to date, Staff’s recommendation is that the Commission amend OAR 860-
032-0007 by including new provisions that: 

“1) prohibit telecommunications service providers from subjecting any particular person, 
class of person, or locality to any undue or unreasonable prejudice or disadvantage; 

2) prohibit blocking, choking, reducing, or restricting traffic in any way, including to 
avoid termination charges; and 

3) make telecommunications services providers responsible for acts, omissions, or 
failures of their agents or other persons acting for, or employed by, the carrier.” 

B. Based on Staff’s description, the proposed temporary rule would: 1) go 
beyond federal directives, 2) fail to effectively target the perceived call 
termination problems, and 3) likely extend beyond the Commission’s 
authority. 

1. Staff’s proposed solution goes beyond steps taken by the FCC, which 
emphasized the efficacy of existing FCC rules and federal statutes. 

Staff’s comments create the impression that the proposed rule would merely apply the 
FCC’s “call termination” rules to intrastate service.  That is not the case. 
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The FCC emphasized that existing rules prohibit practices impacting call termination. 

The FCC’s Declaratory Ruling, DA 12-154 (released February 6, 2012) (“Declaratory 
Ruling”) did not adopt new rules along the lines proposed by Staff.  Instead, the FCC focused on 
the implications of existing rules governing FCC-regulated activity, particularly the FCC’s 
existing “no choking” rule:  

In this Order, we remind carriers of the Commission’s 
longstanding prohibition on carriers blocking, choking, reducing or 
otherwise restricting traffic.  Furthermore, we clarify that this 
prohibition extends to the routing practices described in greater 
detail below that have the effect of blocking, choking, reducing, or 
otherwise restricting traffic. 

Declaratory Ruling, ¶ 3.  The FCC also clarified that if a carrier engages in the practices 
prohibited by the no choking rule, such conduct would likely also violate statutorily imposed 
non-discrimination obligations under 47 U.S.C. §§ 201 and 202. 
 

We also make clear that practices such as those described herein 
that lead to call termination and call quality problems may 
constitute unjust and unreasonable practices in violation of section 
201 of Communications Act of 1934, as amended (the “Act”), 8 
and/or may violate a carrier’s section 202 duty to refrain from 
unjust or unreasonable discrimination in practices, facilities, or 
services.   

Declaratory Ruling, ¶ 4.  Finally, the FCC reiterated the existing provisions of 47 U.S.C. § 217,1 
governing liability for compliance with the Telecommunications Act:  Declaratory Ruling, at ¶ 
15.  
 

2. Staff’s proposal would upset the Oregon legislature’s careful statutory 
balance of regulation designed to foster competition by imposing on 
CLECs and IXCs non-discrimination obligations expressly designed 
to apply exclusively to ILECs. 

Under Staff’s proposal the Commission would by rule purport to extend obligations to a 
group of intrastate carriers, namely, CLECs and IXCs, to whom the Legislature has specifically 
declined to extend such obligations.  Declining to burden such carriers with the obligations now 
proposed by the Staff’s temporary rule was not an oversight, but was done deliberately in order 
to promote competition.  This State’s telecommunications statutory scheme (and the regulations 
consistent with that scheme) seek to establish a careful balance between provisions that apply to 
ILECs and those that apply to CLECs and IXCs.   

                                                 
1 47 U.S.C. § 217 reads: “In construing and enforcing the provisions of this chapter, the act, omission, or failure of 
any officer, agent, or other person acting for or employed by any common carrier or user, acting within the scope of 
his employment, shall in every case be also deemed to be the act, omission, or failure of such carrier or user as well 
as that of the person.” 
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By design, ORS 759.260 and ORS 759.275 limits rate discrimination and undue 
preferences by ILECs and not competitive carriers.  ORS 759.260 states: 

(1) Except as provided in ORS 759.265, no telecommunications 
utility or any agent or officer thereof shall, directly or indirectly, 
by any device, charge, demand, collect or receive from any person 
a greater or less compensation for any service rendered or to be 
rendered by it than: 

(a) That prescribed in the public schedules or tariffs then in 
force or established; or 

(b) It charges, demands, collects or receives from any other 
person for a like and contemporaneous service under 
substantially similar circumstances. A difference in rates or 
charges based upon a difference in classification pursuant 
to ORS 759.210 shall not constitute a violation of this 
paragraph. 

(2) Any telecommunications utility violating this section is guilty 
of unjust discrimination.  

ORS 759.260 (emphasis supplied).  Likewise, ORS 759.275 is confined to telecommunications 
utilities: 

(1) No telecommunications utility shall make or give undue or 
unreasonable preference or advantage to any particular person or 
locality, or shall subject any particular person or locality to any 
undue or unreasonable prejudice or disadvantage in any respect. 

(2) Any telecommunications utility violating this section is guilty 
of unjust discrimination.  

ORS 759.275 (emphasis supplied).   

Under 759.005(9), competitive providers are specifically excluded from the definition of 
telecommunications carriers, while ILECs are included: 

(9)(a) “Telecommunications utility” means: 

(A) Any corporation, company, individual or association of 
individuals, or its lessees, trustees or receivers, that owns, operates, 
manages or controls all or a part of any plant or equipment in this 
state for the provision of telecommunications service, directly or 
indirectly to or for the public, whether or not the plant or 
equipment, or any portion of the plant or equipment, is wholly 
within any town or city. 
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(B) Any corporation, company, individual or association of 
individuals that is party to an oral or written agreement for the 
payment by a telecommunications utility, for service, managerial 
construction, engineering or financing fees, and has an affiliated 
interest with the telecommunications utility. 

(b) “Telecommunications utility” does not include: 

* * * 

(C) Any person acting only as a competitive telecommunications 
provider. 

759.005(9) (emphasis supplied). 

Staff’s proposal would destroy this balanced approach by applying to CLECs and IXCs 
broad and sweeping non-discrimination obligations that are expressly intended to apply 
exclusively to ILECs.  This represents a major policy shift; the Legislature has clearly stated that 
those non-discrimination obligations, which cover all aspects of a carrier’s provision of services, 
including rates, terms and conditions, should apply only to ILECs, not to CLECs or IXCs.   

There is no evidence that such a major shift is needed, or that it would even be effective 
in curbing call termination issues.  The proposed solution, though the exact proposal remains 
unknown, appears to unduly impose restrictions that do not target the actual problem.   

The balance of regulatory burdens on CLECs and ILECs has worked well since the 
entrance of competitive Local Exchange Carriers in connection with the Telecommunications 
Act of 1996.  In OPUC Order 96-021, January 12, 1996, the Commission determined that 
competitive carriers should have freedom with respect to pricing, customers, and services. 

“We decline to impose denial of service criteria on the AECs 
[CLECs] at this time.”  96-021, at 23. 

“We agree with Staff and AT&T that it is unnecessary to regulate 
the conditions under which the entrants may deny service to 
potential customers.  96-021, at 23. 

The Commission not only noted that it was unreasonable to require new entrants to serve 
all customers while still building out their networks, but also observed that once networks were 
built, there was “no incentive to refuse service to any customer.”  96-021, at 23. 

Although the Commission noted that if denial of service by AECs/CLECs created a 
problem in the future, the Commission had authority to impose conditions, 96-021, at 23, there is 
no suggestion here of CLECs denying service to customers.  At most, there is anecdotal evidence 
that IXCs may be failing to terminate calls to high-cost areas.  As the Commission correctly 
observed in 1996, CLECs have no incentive to deny service to customers that wish to pay for it. 
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The Commission further noted that the need for consumer protection measures stemmed 
from captive ratepayers and monopoly service providers, and that “those safeguards become 
unnecessary once customers have a choice of carriers.”  96-021, at 24.  The Commission 
observed, accurately, that competitive carriers would also “compete with the [incumbent] LECs 
on service, and cannot hope to succeed unless they are sensitive to consumer needs.”  Id. at 24. 

The Commission’s assessment was accurate then, and remains accurate now.  CLECs 
have no incentive to ignore service quality issues.  The balance of regulation that has been in 
place for over fifteen years should not be abandoned in the name of addressing the present call 
termination issues.  This is particularly true here, where narrower, more carefully targeted action, 
would be equally, if not more, effective. 

The Staff’s proposal could be interpreted to severely limit CLEC pricing flexibility.  
CLEC pricing flexibility is absolute under the statutory scheme, see 759.260 and ORS 759.275, 
and a rule prohibiting any discriminatory pricing – even where such discrimination has a 
reasonable basis – would limit that flexibility, and interfere with the provision of competitive 
choices to customers.  In fact, the Commission refuses to accept tariffs or price lists submitted by 
CLECs.  The Staff’s temporary rule, however, could lead to a situation where CLEC pricing 
flexibility would be entirely undermined.  This unintended result would in no way solve 
perceived problems with call termination in rural ILEC territories.  Nevertheless, the Staff 
proposal could create such a situation.  

In the long term, as the FCC has noted, the move to bill and keep will address the call 
termination issue.2  Declaratory Ruling, ¶ 10.  Upsetting the competitive balance between ILECs 
and CLECs through hastily adopted overbroad regulations would cause unintended negative 
long-term consequences. 

3. Staff’s proposal appears to be a vast, unwarranted expansion of 
liability that is beyond the Commission’s authority. 

Staff’s proposal regarding liability of carriers for the acts of their employees and agents is 
not well-defined.  Depending on the actual language Staff ultimately proposes, it appears likely 
to be either (a) a reiteration of existing vicarious liability principles – and therefore unnecessary, 
or (b) a broad general extension of liability that is beyond the Commission’s authority to impose.  

To the extent that the rule targets only a carrier’s actual agents, including employees, then 
existing principles of agency law and vicarious liability already provide sufficient protections.  
But this does not appear to be what is intended.  Staff’s comments describe the idea, stating: 
“The Oregon PUC cannot adopt a rule that imposes on carriers liability for anything that another 
carrier, perhaps several steps removed from the first, does – or omits to do.”   

Certainly, any extension of liability – to be within the ambit of the Commission’s 
responsibilities – must be limited to specific telecommunication acts (e.g., blocking or choking), 

                                                 
2 The FCC noted that “in comprehensively reforming ICC, the Order adopted a bill-and-keep methodology for all 
ICC traffic, and adopted a transition to gradually reduce most termination charges, which, at the end of the 
transition, should eliminate the primary incentives for cost-saving practices that appear to be undermining the 
reliability of telephone service.”  Declaratory Ruling, ¶ 10. 
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and not the general extension of liability for any act whatsoever that is suggested by Staff’s 
proposed rule.  A general expansion of liability is for the Legislature and Courts to determine, 
not the Commission. 

Such an expansion of liability is unfair, in addition, because Staff’s comments indicate 
that the problems identified are with certain IXCs, not CLECs.3  Yet an expansion of liability 
would impact CLECs while largely failing to reach IXCs.  IXCs do not always maintain 
sufficient records to allow CLECs to trace reported problems to the IXC that may be at the root 
of the problem.  This means that problems experienced by CLEC customers can often be traced 
no further than the CLEC or initial IXC to which a call is routed, but not to the IXC at the root of 
the problem.  By the time CLEC is able to trace a reported problem to an IXC, there may be no 
remaining record of the call, and no way to identify and hold accountable the offending IXC.  
CLECs should not be burdened with responsibility for the acts of those carriers with whom they 
may not even have contractual privity, or whom they may have trouble even identifying as the 
responsible entity for call termination failures.  Any rule the Commission ultimately adopts 
should instead focus on making sure that rural carriers, IXCs and CLECs are compelled to share 
the data necessary to identify the root cause of any call termination issue.4   

4. Staff’s comments raise doubts as to whether proposed rules (1) and 
(3) are within the Commission’s temporary rulemaking authority. 

Staff’s comments raise doubts as to whether proposed rules (1) and (3) are within the 
Commission’s temporary rulemaking authority. 

Under OAR 860-001-0260 and ORS 183.335(5), the Commission may issue temporary 
rules in a limited set of exigent circumstances.  ORS 183.335(5), part of the Oregon 
Administrative Procedures Act, sets four requirements that must be met for a valid temporary 
rule.  One of these is “[a] statement of the need for the rule and a statement of how the rule is 
intended to meet the need,” ORS 183.335(5)(c). How—or even whether—the forthcoming Staff 
rule proposals address the call termination issues remains unclear.  Although the foregoing 
requirement is procedural, the purpose is plainly to prevent ill-considered rulemaking that does 
not target the actual need.  A rule can fail to target a need in two ways.  It could simply have no 
impact, or can have unintended consequences that go far beyond the need it is intended to 
address. 

Staff's comments lays out anecdotal evidence illustrating the perceived call termination 
problems affecting Oregon.  However, it is far from clear how, or whether, the Staff’s proposed 
solutions will remedy the specific causes of the problem.  Part of the shortcoming is that Staff’s 
diagnosis of the causes is, again, largely anecdotal, raising the possibility that the problem 
simply is not yet fully understood.   

                                                 
3 See also http://www.puc.state.or.us/PUC/consumer/CallTerminationFactSheetfinal.pdf (depicting problem as 
looping among long-distance companies (IXCs) that engage in least-cost-routing. 
4 On a national level, Comcast has provided the National Exchange Carrier Association with contact information in 
an effort to work cooperatively with any rural carriers who wish to report issues to Comcast.  This same cooperative 
approach could be encouraged among carriers at the State level.   
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The more obvious problem, though, is that Staff has not yet provided an analysis 
explaining how the proposed remedies are effective solutions targeted to the problem at hand.  
Staff must do that analysis and narrow its proposals to address only the specific call termination 
issue.  The alternatives – imposing an overbroad non-discrimination obligation on competitive 
carriers, or imposing a vast general expansion of vicarious liability on carriers – are inconsistent 
with the purpose behind temporary rulemaking, and could prove to be cures that are worse than 
the disease. 

In addition, ORS 183.335(5)(b) requires that in adopting a temporary rule the 
Commission provide:  “(b) A citation of the statutory or other legal authority relied upon and 
bearing upon the promulgation of the rule.”  The Commission will be unable to point to any 
statutes that grant it authority to adopt rules that: 1) impose upon CLECs and IXCs non-
discrimination obligations that, by statute, expressly apply only to ILECs; or 2) impose vicarious 
liability upon carriers for the acts of other carriers with whom they may or may not have 
contractual privity.  The Commission must act within the ambit of authority expressly granted to 
it by the Legislature.  See Pacific Northwest Bell Telephone Co. v. Davis  43 Or App.999, 1006, 
608 P2d 547, 552 (1979) (holding that Commission acted outside its authority in enacting rule).  
The requirement in ORS 183.335(5)(b) that an agency provide a statement of the statutory 
authority underlying the temporary rule is an express recognition of the limited nature of agency 
powers under State law.  The Staff’s proposed rules are beyond the Commission’s authority.  A 
temporary rule, just like a permanent rule, cannot be promulgated if it reaches beyond the powers 
of the agency.  The Commission should refrain from adopting a temporary rule that would be 
invalid. 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 

// 
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III.  CONCLUSION 

For the foregoing reasons, Comcast and tw request that the Commission:  1) provide 
parties an opportunity to comment upon actual proposed language for any call termination rule; 
2) consider such comments in the context of a permanent rulemaking, rather than rushing 
forward with an ill-conceived temporary rule, and 3) carefully tailor any call termination rule the 
Commission ultimately decides to adopt to solve only call termination issues, and not unduly 
broaden carrier obligations in any unintended or potentially unlawful manner.  

Dated this 29th day of May, 2012. 

 
Respectfully submitted, 
 
 
 
____________________________________ 
Mark Trinchero, OSB # 883221 
Alan Galloway, OSB # 083290 
Davis Wright Tremaine, LLP 
1300 SW 5th Avenue, Suite 2400 
Portland, OR 97201 
Phone: (503) 241-2300 
Fax: (503) 778-5299 
 
Attorneys for Comcast Phone of Oregon, LLC 
and tw telecom of oregon llc 
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Comcast Phone of Oregon LLC ("Comcast") and tw teleeom of oregon lIe ("tw")
respectfully submit the following comments in reply to Staffs comments of April 23, 2012:

i. INTRODUCTION

Comcast and tw appreciate that Staff s investigation of call termination has raised serious
issues, particularly with respect to least cost routing ("LCR") practices of third party
interexchange carriers ("IXCs") that providers of competitive voice service, such as Comcast and
tw, generally rely on to complete intrastate long-distance calls, including calls to rural areas
within Oregon. Comcast and tw urge the Commission to ensure that any proposed solutions-
including proposed rule changes-are carefully tailored to be effective in addressing the
problems associated with IXC practices, e.g., calls where LCR results in calls being routed in
endless loops, and which therefore are never terminated. Comcast and tw are concerned about
this issue because, particularly as a competitive provider of voice services, Comcast and tw
depend on the satisfaction of their customers, and is always motivated to eliminate problems that
threaten their customers’ service expectations.

Consistent with Comcast sand tw’s desire to ensure that action to address call
termination issues is well-considered and effectively targets the actual cause of the problems,
Comcast and tw urge the Commission to allow carriers to have a meaningful opportunity to
comment on the actual text of any proposed rule - whether temporary or permanent. Comcast
and tw are concerned that, as described in Staffs comments, several of Staffs proposals may go
well beyond the recommendations of the FCC, and in fact, may be outside the Commission’s
authority. In particular, Comcast and tw are concerned that the Commission preserve the Oregon
Legislature's careful statutory balance of regulation deigned to foster competition. The
Commission must be careful not to upset that balance by unduly imposing on competitive Local
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Exchange Carriers ("CLECs") and IXCs non-discrimination obligations that are expressly
designed to apply exclusively to incumbent Local Exchange Carriers ("ILECs"). The approach
suggested by Staff s comments would upset that balance, and would also expand liability in
ways that are not only unnecessary, but well beyond the Commission’s authority. Moreover,
Staff s proposals - aside from the enforcement of prohibitions on choking and blocking - raise
serious doubts as to whether the forthcoming proposed rules are within the Commission’s
temporary rulemaking authority.

II. COMMENTS ON THE STAFF PROPOSAL

A. Carriers should have a meaningful opportunity to eomment on the proposed

temporary rule

Staffhas anounced, in comments fied April 23, its position that the Commission should
enact a temporary rule to address perceived problems associated with call termination,
particularly in rural areas.

However, Staff has not submitted the proposed language of such a rule, having provided
instead only a general description of the provisions and their intended effects. Comcast and tw
cannot offer detailed comments on the rule, or suggest improvements, until that language is fied
in this docket. Comcast and tw request that the Commission ensure that, at a minimum, there is
an opportunity to fie comments regarding actual language. Allowing constructive comments
wil ultimately result in more effective regulations.

As described to date, Staffs recommendation is that the Commission amend OAR 860-
032-0007 by including new provisions that:

"1) prohibit telecommunications service providers from subjecting any particular person,
class of person, or locality to any undue or unreasonable prejudice or disadvantage;

2) prohibit blocking, choking, reducing, or restricting traffc in any way, including to
avoid termination charges; and

3) make telecommunications services providers responsible for acts, omissions, or
failures of their agents or other persons acting for, or employed by, the carrier."

B. Based on Stafts deseription, the proposed temporary rule would: 1) go
beyond federal direetives, 2) fail to effeetively target the pereeived eall
termination problems, and 3) likely extend beyond the Commission’s
authority.

1. Stafts proposed solution goes beyond steps taken by the FCC, whieh

emphasized the effeaey of existing FCC rules and federal statutes.

Staffs comments create the impression that the proposed rule would merely apply the
FCC’s "call termination" rules to intrastate service. That is not the case.
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The FCC emphasized that existing rules prohibit practices impacting call termination.

The FCC’s Declaratory Ruling, DA 12-154 (released February 6, 2012) ("Declaratory
Ruling") did not adopt new rules along the lines proposed by Staff. Instead, the FCC focused on
the implications of existing rules governing FCC-regulated activity, particularly the FCC’s
existing "no choking" rule:

In this Order, we remind carriers of the Commission's
longstanding prohibition on carriers blocking, choking, reducing or
otherwise restricting traffc. Furthermore, we clarify that this
prohibition extends to the routing practices described in greater
detail below that have the effect of blocking, choking, reducing, or
otherwise restricting traffc.

Declaratory Ruling, ~ 3. The FCC also clarified that if a carrier engages in the practices
prohibited by the no choking rule, such conduct would likely also violate statutorily imposed
non-discrimination obligations under 47 U.S.C. §§ 201 and 202.

We also make clear that practices such as those described herein
that lead to call termination and call quality problems may
constitute unjust and unreasonable practices in violation of section
201 of Communications Act of 1934, as amended (the "Act"), 8
and/or may violate a carrier’s section 202 duty to refrain from
unjust or unreasonable discrimination in practices, facilties, or
services.

Declaratory Ruling, ~ 4. Finally, the FCC reiterated the existing provisions of 47 U.S.C. § 217,1
governing liability for compliance with the Telecommunications Act: Declaratory Ruling, at ~
15.

2. Stafts proposal would upset the Oregon legislature's eareful statutory

balanee of regulation designed to foster eompetItion by imposing on
CLECs and IXCs non-diserimination obligations expressly designed
to apply exclusively to ILECs.

Under Staffs proposal the Commission would by rule purport to extend obligations to a
group of intrastate carriers, namely, CLECs and IXCs, to whom the Legislature has specifically
declined to extend such obligations. Declining to burden such carriers with the obligations now
proposed by the Staffs temporary rule was not an oversight, but was done deliberately in order
to promote competition. This State’s telecommunications statutory scheme (and the regulations
consistent with that scheme) seek to establish a careful balance between provisions that apply to
ILECs and those that apply to CLECs and IXCs.

i 47 U.S.c. § 217 reads: "In construing and enforcing the provisions of this chapter, the act, omission, or failure of
any offcer, agent, or other person acting for or employed by any common carrier or user, acting within the scope of
his employment, shall in every case be also deemed to be the act, omission, or failure of such carrier or user as well
as that of the person."
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By design, ORS 759.260 and ORS 759.275 limits rate discrimination and undue
preferences by ILECs and not competitive cariers. ORS 759.260 states:

(1) Except as provided in ORS 759.265, no telecommunications
utility or any agent or offcer thereof shall, directly or indirectly,
by any device, charge, demand, collect or receive from any person
a greater or less compensation for any service rendered or to be
rendered by it than:

(a) That prescribed in the public schedules or tariffs then in
force or established; or

(b) It charges, demands, collects or receives from any other
person for a like and contemporaneous service under
substantially similar circumstances. A difference in rates or
charges based upon a difference in classification pursuant
to ORS 759.210 shall not constitute a violation of this
paragraph.

(2) Any telecommunications utilty violating this section is guilty
of unjust discrimination.

ORS 759.260 (emphasis supplied). Likewise, ORS 759.275 is confined to telecommunications
utilities:

(1) No telecommunications utility shall make or give undue or
unreasonable preference or advantage to any particular person or
locality, or shall subject any particular person or locality to any
undue or unreasonable prejudice or disadvantage in any respect.

(2) Any telecommunications utiity violating this section is guilty
of unjust discrimination.

ORS 759.275 (emphasis supplied).

Under 759.005(9), competitive providers are specifically excluded from the definition of
telecommunications carriers, while ILECs are included:

(9)(a) "Telecommunications utility" means:

(A) Any corporation, company, individual or association of
individuals, or its lessees, trustees or receivers, that owns, operates,
manages or controls all or a part of any plant or equipment in this
state for the provision of telecommunications service, directly or
indirectly to or for the public, whether or not the plant or
equipment, or any portion of the plant or equipment, is wholly
within any town or city.
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(B) Any corporation, company, individual or association of
individuals that is party to an oral or written agreement for the
payment by a telecommunications utilty, for service, managerial
construction, engineering or financing fees, and has an affiiated

interest with the telecommunications utility.

(b) "Telecommunications utility" does not include:

* * *

(C) Any person acting only as a competitive telecommunications
provider.

759.005(9) (emphasis supplied).

Staffs proposal would destroy this balanced approach by applying to CLECs and IXCs
broad and sweeping non-discrimination obligations that are expressly intended to apply
exclusively to ILECs. This represents a major policy shift; the Legislature has clearly stated that
those non-discrimination obligations, which cover all aspects of a carrier’s provision of services,
including rates, terms and conditions, should apply only to ILECs, not to CLECs or IXCs.

There is no evidence that such a major shift is needed, or that it would even be effective
in curbing call termination issues. The proposed solution, though the exact proposal remains
unkown, appears to unduly impose restrictions that do not target the actual problem.

The balance of regulatory burdens on CLECs and ILECs has worked well since the
entrance of competitive Local Exchange Carriers in connection with the Telecommunications
Act of 1996. In OPUC Order 96-021, January 12, 1996, the Commission determined that
competitive carriers should have freedom with respect to pricing, customers, and services.

"We decline to impose denial of service críteria on the AECs
(CLECsJ at this time." 96-021, at 23.

"We agree with Staff and AT&T that it is unnecessary to regulate
the conditions under which the entrants may deny service to
potential customers. 96-021, at 23.

The Commission not only noted that it was unreasonable to require new entrants to serve
all customers while stil building out their networks, but also observed that once networks were
built, there was "no incentive to refuse service to any customer." 96-021, at 23.

Although the Commission noted that if denial of service by AECs/CLECs created a
problem in the future, the Commission had authority to impose conditions, 96-021, at 23, there is
no suggestion here of CLECs denying service to customers. At most, there is anecdotal evidence
that IXCs may be failng to terminate calls to high-cost areas. As the Commission correctly
observed in 1996, CLECs have no incentive to deny service to customers that wish to pay for it.
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The Commission further noted that the need for consumer protection measures stemmed
from captive ratepayers and monopoly service providers, and that "those safeguards become
unnecessary once customers have a choice of carriers." 96-021, at 24. The Commission
observed, accurately, that competitive carriers would also "compete with the (incumbentJ LECs
on service, and cannot hope to succeed unless they are sensitive to consumer needs." ¡d. at 24.

The Commission’s assessment was accurate then, and remains accurate now. CLECs
have no incentive to ignore service quality issues. The balance of regulation that has been in
place for over fifteen years should not be abandoned in the name of addressing the present call
termination issues. This is particularly true here, where narrower, more carefully targeted action,
would be equally, if not more, effective.

The Staff s proposal could be interpreted to severely limit CLEC pricing flexibility.
CLEC pricing flexibility is absolute under the statutory scheme, see 759.260 and ORS 759.275,
and a rule prohibiting any discriminatory pricing - even where such discrimination has a
reasonable basis - would limit that flexibilty, and interfere with the provision of competitive
choices to customers. In fact, the Commission refuses to accept tariffs or price lists submitted by
CLECs. The Staffs temporary rule, however, could lead to a situation where CLEC pricing
flexibility would be entirely undermined. This unintended result would in no way solve
perceived problems with call termination in rural ILEC territories. Nevertheless, the Staff
proposal could create such a situation.

In the long term, as the FCC has noted, the move to bil and keep wil address the call
termination issue.2 Declaratory Ruling, ~ 10. Upsetting the competitive balance between ILECs
and CLECs through hastily adopted overbroad regulations would cause unintended negative
long-term consequences.

3. Stafts proposal appears to be a vast, unwarranted expansion of

liabilty that is beyond the Commission’s authority.

Staff s proposal regarding liability of carriers for the acts of their employees and agents is
not well-defined. Depending on the actual language Staff ultimately proposes, it appears likely
to be either (a) a reiteration of existing vicarious liability principles - and therefore unnecessary,
or (b) a broad general extension of liability that is beyond the Commission’s authority to impose.

To the extent that the rule targets only a carrier’s actual agents, including employees, then
existing principles of agency law and vicarious liabilty already provide suffcient protections.
But this does not appear to be what is intended. Staffs comments describe the idea, stating:
"The Oregon PUC cannot adopt a rule that imposes on cariers liability for anything that another
carrier, perhaps several steps removed from the first, does - or omits to do."

Certainly, any extension of liability - to be within the ambit of the Commission’s
responsibilities - must be limited to specific telecommunication acts (e.g., blocking or choking),

2 The FCC noted that "in comprehensively reforming iCC, the Order adopted a bill-and-keep methodology for all

icc traffc, and adopted a transition to gradually reduce most termination charges, which, at the end of 
the

transition, should eliminate the primary incentives for cost-saving practices that appear to be undermining the
reliability of telephone service." Declaratory Ruling, ~ 10.
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and not the general extension of liability for any act whatsoever that is suggested by Staff s
proposed rule. A general expansion of liability is for the Legislature and Courts to determine,
not the Commission.

Such an expansion of liability is unfair, in addition, because Staffs comments indicate
that the problems identified are with certain IXCs, not CLECs.3 Yet an expansion of liability
would impact CLECs while largely failng to reach IXCs. IXCs do not always maintain
sufficient records to allow CLECs to trace reported problems to the IXC that may be at the root
of the problem. This means that problems experienced by CLEC customers can often be traced
no further than the CLEC or initial IXC to which a call is routed, but not to the IXC at the root of
the problem. By the time CLEC is able to trace a reported problem to an IXC, there may be no
remaining record of the call, and no way to identify and hold accountable the offending iXC.
CLECs should not be burdened with responsibility for the acts of those carriers with whom they
may not even have contractual privity, or whom they may have trouble even identifying as the
responsible entity for call termination failures. Any rule the Commission ultimately adopts
should instead focus on making sure that rural carriers, IXCs and CLECs are compelled to share
the data necessary to identify the root cause of any call termination issue.4

4. Stafts comments raise doubts as to whether proposed rules (1) and

(3) are within the Commission's temporary rulemaking authority.

Staff s comments raise doubts as to whether proposed rules (1) and (3) are within the
Commission's temporary rulemaking authority.

Under OAR 860-001-0260 and ORS 183.335(5), the Commission may issue temporary
rules in a limited set of exigent circumstances. ORS 183.335(5), part of the Oregon
Administrative Procedures Act, sets four requirements that must be met for a valid temporary
rule. One of these is "(aJ statement of the need for the rule and a statement of how the rule is
intended to meet the need," ORS 183.335(5)(c). How-or even whether-the forthcoming Staff
rule proposals address the call termination issues remains unclear. Although the foregoing
requirement is procedural, the purpose is plainly to prevent il-considered rulemaking that does
not target the actual need. A rule can fail to target a need in two ways. It could simply have no
impact, or can have unintended consequences that go far beyond the need it is intended to
address.

Staffs comments lays out anecdotal evidence ilustrating the perceived call termination
problems affecting Oregon. However, it is far from clear how, or whether, the Staffs proposed
solutions wil remedy the specific causes of the problem. Part of the shortcoming is that Staffs
diagnosis of the causes is, again, largely anecdotal, raising the possibility that the problem
simply is not yet fully understood.

3 See also http://www.puc.state.or.us/PUC/consumer/CallTerminationFactSheetfinal.pdf (depicting problem as

looping among long-distance companies (IXCs) that engage in least-cost-routing.
4 On a national level, Comcast has provided the National Exchange Carrier Association with contact information in

an effort to work cooperatively with any rural carriers who wish to report issues to Com cast. This same cooperative
approach could be encouraged among carriers at the State leveL.
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The more obvious problem, though, is that Staff has not yet provided an analysis
explaining how the proposed remedies are effective solutions targeted to the problem at hand.
Staff must do that analysis and narrow its proposals to address only the specific call termination
issue. The alternatives - imposing an overbroad non-discrimination obligation on competitive
carriers, or imposing a vast general expansion of vicarious liability on carriers - are inconsistent
with the purpose behind temporary rulemaking, and could prove to be cures that are worse than
the disease.

In addition, ORS 183.335(5)(b) requires that in adopting a temporary rule the
Commission provide: "(b) A citation of the statutory or other legal authority relied upon and
bearing upon the promulgation of the rule." The Commission wil be unable to point to any
statutes that grant it authority to adopt rules that: 1) impose upon CLECs and IXCs non-
discrimination obligations that, by statute, expressly apply only to ILECs; or 2) impose vicarious
liability upon carriers for the acts of other carriers with whom they mayor may not have
contractual privity. The Commission must act within the ambit of authority expressly granted to
it by the Legislature. See Pacifc Northwest Bell Telephone Co. v. Davis 43 Or App.999, 1006,
608 P2d 547,552 (1979) (holding that Commission acted outside its authority in enacting rule).
The requirement in ORS 183.335(5)(b) that an agency provide a statement of 

the statutory

authority underlying the temporary rule is an express recognition of the limited nature of agency
powers under State law. The Staffs proposed rules are beyond the Commission’s authority. A
temporary rule, just like a permanent rule, cannot be promulgated if it reaches beyond the powers
of the agency. The Commission should refrain from adopting a temporary rule that would be
invalid.

II

II

II

II

II

II

II

II

II

II

II
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III. CONCLUSION

For the foregoing reasons, Comcast and tw request that the Commission: 1) provide
paries an opportunity to comment upon actual proposed language for any call termination rule;
2) consider such comments in the context of a permanent rulemaking, rather than rushing
forward with an il-conceived temporary rule, and 3) carefully tailor any call termination rule the
Commission ultimately decides to adopt to solve only call termination issues, and not unduly
broaden carrier obligations in any unintended or potentially unlawfl manner.

Dated this 29th day of May, 2012.

Respectfully submitted,

Mar rinchero, OSB # 883221
Alan Galloway, OSB # 083290
Davis Wright Tremaine, LLP
1300 SW 5th Avenue, Suite 2400
Portland, OR 97201
Phone: (503) 241-2300
Fax: (503) 778-5299

Attorneys for Comcast Phone of Oregon, LLC
and tw telecom of oregon llc
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