
 
 

 
TEL (503) 241-7242     ●     FAX (503) 241-8160     ●     jog@dvclaw.com 

Suite 450 
1750 S Harbor Way 
Portland, OR 97201 

 
June 27, 2023 

 
Via Electronic Filing 
 
Public Utility Commission of Oregon 
Attn: Filing Center 
201 High St. SE, Suite 100 
Salem OR 97301 
 

Re: In the Matter of PACIFICORP, dba PACIFIC POWER, 
 Application to Implement Provisions of Senate Bill 76. 
 Docket No. UE 219 
 

Dear Filing Center: 
 
  Please find enclosed the Joint Comments of the Alliance of Western Energy 
Consumers and Oregon Citizens’ Utility Board in the above-referenced docket.   
 
  Thank you for your assistance.  If you have any questions, please do not hesitate 
to call. 
 
 

Sincerely, 
 

/s/ Jesse O. Gorsuch 
Jesse O. Gorsuch 
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UE 219 

 
In the Matter of  
 
PACIFICORP, dba PACIFIC POWER, 
 
Application to Implement the Provisions of  
Senate Bill 76. 

) 
) 
) 
) 
) 
) 

 
JOINT COMMENTS OF THE 
ALLIANCE OF WESTERN ENERGY 
CONSUMERS AND OREGON 
CITIZENS’ UTILITY BOARD 

 

I. INTRODUCTION 

  The Alliance of Western Energy Consumers (“AWEC”) and the Oregon Citizens’ 

Utility Board (“CUB”) jointly oppose the Klamath River Renewal Corporation’s (“KRRC”) 

request to disburse accrued interest of $4,747,365 in the trust accounts that hold PacifiCorp 

customer contributions to the costs of removing the Klamath Dams.1  Approval of KRRC’s 

request would result in an illegal appropriation of customer money and should be rejected.  If the 

Public Utility Commission of Oregon (“Commission”) disagrees with AWEC and CUB’s 

primary legal arguments, AWEC and CUB respectfully request that the Commission exercise its 

broad authority and discretion to deny KRRC’s request given the frequency and magnitude of 

rate increases PacifiCorp’s customers have been exposed to. 

II. BACKGROUND 

 PacifiCorp operated four hydroelectric dams, collectively known as the Klamath 

River Hydroelectric Project (“Project”), pursuant to a FERC license that expired in 2006.  While 

 
1  Docket No. UE 219, KRRC Supplement to Dec. 12, 2022 Disbursement Request Under DM #7810225 
 (June 1, 2023) (“KRRC Request”). 
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PacifiCorp’s application to relicense the Project was pending, it entered into an agreement in 

principle with several parties, including the states of Oregon and California, to remove the 

Project.  This agreement in principle was subsequently memorialized as the Klamath 

Hydroelectric Settlement Agreement (“KHSA”) on February 18, 2010. 

 In 2009, in anticipation of the agreement to remove the Project, the Oregon 

Legislature passed Senate Bill (“SB”) 76.  Among other things, this law required PacifiCorp to 

make a filing within 30 days of execution of the KHSA that included two non-bypassable 

surcharges on its Oregon customers to fund Oregon’s share of the removal of the Projects.2  The 

law also makes clear that these surcharges “may not exceed the amounts necessary to fund 

Oregon’s share of the customer contribution of $200 million identified in the agreement in 

principle.”3  The KHSA further specifies that these “Oregon Klamath Surcharges” must recover 

92% of the total $200 million customer contribution, or “a maximum of approximately 

$184,000,000.”4  The other 8% of the “Customer Contribution” was to be recovered from 

PacifiCorp’s California customers, and an additional up to $250 million was to be funded 

through a California bond.5  The KHSA makes clear that the “Customer Contribution and the 

California Bond Funding shall be the total state contribution and shall be referred to together as 

the ‘State Cost Cap.’”6   

 Under the law, all collections from customers through the surcharges were to be 

placed in interest-bearing trust accounts.7  “If any amounts remain in a trust account … after the 

 
2  ORS 757.736(2). 
3  Id. § 757.736(3). 
4  KHSA § 4.1.1.D. 
5  Id. §§ 4.1.1.E & 4.1.2.A. 
6  Id. § 4.1.3. 
7  ORS 757.738. 
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trustee makes all payments necessary for the costs of removing the Klamath River dams as 

described in ORS 757.736(11), the commission shall direct the trustee of the account to refund 

those amounts to customers or to otherwise use the excess amounts for the benefit of 

customers.”8  Further, “[i]f the commission determines at any time that amounts have been 

collected … in excess of those needed, or in excess of those allowed, the commission must: (a) 

Direct the trustee of the appropriate trust account … to refund these excess amounts to customers 

or to otherwise use these amounts for the benefit of customers.”9 

 The KHSA explicitly contemplated that interest would be included within the 

State Cost Cap, not additive to it.  Section 7.3.2 sets forth a collection schedule in which $172 

million of the total Customer Contribution (meaning from both Oregon and California) would be 

collected by December 31, 2019.  An additional $28 million was assumed to be collected 

through interest, resulting in a total of $200 million collected from customers in Oregon and 

California.  Appendix H to the KHSA sets forth the anticipated collection schedule and is 

attached to these comments.  The Commission expressly approved the assumptions underlying 

these collections when it authorized the customer surcharges.10  It then it adopted Staff’s 

recommendation to cancel the surcharges effective on November 6, 2019.11  This cancellation 

was based on Staff’s (and PacifiCorp’s) assessment “that the full amount to be collected from 

Oregon ratepayers, $184 million, should be collected by November 5, 2019.”12 

 
8  Id. § 757.738(4). 
9  ORS 757.736(9). 
10  In re PacifiCorp, dba Pacific Power, Application to Implement the Provisions of Senate Bill 76, OPUC 
 Docket No. UE 219, Order No. 10-364 at 17-18 (Sep. 16, 2010) 
11  Docket No. UE 219, Staff Report (Oct. 30, 2019). 
12  Id. at 5. 
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 In 2020, PacifiCorp and various parties, including the State of Oregon and the 

State of California, entered into a Memorandum of Agreement (“MOA”) to further ensure the 

removal of the Project.  This MOA provides for “additional contingency funding” of $45 million, 

with $15 million each coming from PacifiCorp, Oregon, and California.13  Section 9 of the 

MOA, however, is explicit that “the States’ actions described in this [MOA] are contingent upon 

and subject to receipt of legislative appropriations or other expenditure authority specific to and 

sufficient to allow the States … to carry out their obligations described herein.”14  To AWEC’s 

and CUB’s knowledge, Oregon never made an appropriation for this additional $15 million. 

 KRRC now requests disbursement of approximately $4.8 million in accrued 

interest in the trust accounts, even though it acknowledges that it has already received 

disbursements of the full $184 million that constitutes Oregon customers’ share of removal 

costs.15 

III. ARGUMENT 

 KRRC alleges that its request to receive accrued interest in the trust accounts 

beyond the $184 million it has already received “is consistent with the requirements of ORS 

Chapter 757,” but makes no effort to explain how.  As detailed above, both Oregon law and the 

KHSA are explicit that Oregon customers’ share—which includes applicable interest—of the 

contribution to Project removal “may not exceed” $184 million.16  This is the “State Cost Cap” 

for Oregon,17 and any amounts in excess of $184 million “must” be refunded to customers or 

 
13  Docket Nos. UE 219/UP 415, PacifiCorp Application for Approval of a Property Transfer Agreement for 
 the Lower Klamath Project, and Application to Implement the Provisions of Senate Bill 76, Exh. 4 § 7 
 (Jan. 14, 2021). 
14  Id. § 9. 
15  KRRC Request at 1. 
16  ORS 757.736(3); KHSA § 4.1.1.D. 
17  KHSA § 4.1.3. 
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used for their benefit.18  There is no room in these clear legal mandates for KRRC’s request, 

which simply seeks to increase the amount customers pay for Project removal beyond the 

statutorily defined cap. 

 Indeed, the cost certainty for customers under SB 76 and the KHSA was material 

to the Commission’s decision to approve the surcharges as fair, just, and reasonable in the first 

place.  The Commission found that “continued pursuit of the relicensing option would pose 

significant risks to ratepayers,” whereas approval of the surcharges under SB 76 and the KHSA 

“caps customer costs and liabilities for Klamath dam removal and the environmental restoration 

of the Klamath River at a reasonable level ….”19  Without this cost certainty, which KRRC now 

seeks to undermine, the Commission may not have made the same decision it did. 

 Further, the Commission has been clear that total customer contributions plus 

applicable interest in the account must not exceed $200 million, of which $184 million must 

come from Oregon.20  As KRRC admits, that threshold has already been met.  A core principle 

of the KHSA negotiations that led to the Commission approving the agreement was an 

expectation that customers would be protected from uncertain costs.21  The parties to the KHSA, 

which included CUB, negotiated the agreement with the understanding that Oregon’s share of 

liability—that included both customer contributions and applicable interest—would be capped at 

$184 million.  Since that threshold has been met, enabling the approximately $4.8 million in 

interest to be passed to KRRC would run counter to SB 76, KHSA negotiations, and the 

Commission’s intent in approving the KHSA in its entirety. 

 
18  ORS 757.736(9). 
19  Docket No. UE 219, Order No. 10-364 at 12 (Sept. 16, 2010). 
20  Id. at 17. 
21  Id. at 8. 
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 Nor can KRRC rely on the MOA as a source of additional funding.  The 

“contingency” funding provided by that agreement was expressly subject to a legislative 

appropriation of Oregon’s $15 million share.  If SB 76 already contemplated this additional 

contingency funding, no further appropriation would have been required.  The MOA implicitly 

acknowledges that this additional $15 million is not authorized by SB 76 and must be funded 

separately. 

 In addition, KRRC’s request also comes at a particularly inopportune time for 

PacifiCorp’s customers, who have faced substantial rate increases recently and which are likely 

to continue at least into the near future.  Beginning this year, customer rates increased by $138.4 

million, or 11.1%, due to increased power costs.22  This does not include the additional $52.3 

million PacifiCorp is recovering from customers over a four-year period from its 2021 power 

cost adjustment mechanism (“PCAM”).23  Customers are facing additional substantial cost 

increases from PacifiCorp’s current 2024 Transition Adjustment Mechanism (“TAM”) 

proceeding (UE 420), currently forecasted to be $163.8 million, or 9.5%, and its 2022 PCAM 

(UE 421), which is seeking recovery of another $131.1 million, or 4.0%, if collected over two 

years as the Company proposes.  As evident from last year’s TAM proceeding, this amount may 

increase substantially as PacifiCorp continues to update its forward price curve.  The known 

amounts do not include an additional approximately $25 million in coal plant decommissioning 

costs from PacifiCorp’s 2020 general rate case that have yet to be finally resolved (UM 2183), 

nor does it include potentially billions of dollars in liability damages from the 2020 Labor Day 

 
22  Docket No. UE 400, PacifiCorp Advice 22-013 at 2 (Nov. 15, 2022). 
23  Docket No. UE 404, Order No. 22-469 at 1 (Dec. 2, 2022). 
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fires that PacifiCorp recently sought to defer for later recovery from customers (UM 2292). 

 It is both illegal and inequitable to withhold funds in excess of $184 million in the 

Project trust accounts from customers and use them for other purposes.  This money rightfully 

belongs to customers, and it should be returned to customers immediately.  The Commission 

should reject KRRC’s request and should direct PacifiCorp to refund the entire remaining 

amounts in the trust accounts to customers. 

IV. CONCLUSION 

 For the foregoing reasons, AWEC and CUB strongly oppose KRRC’s request for 

disbursement of accrued interest in the trust accounts and recommend that the Commission deny 

KRRC’s plainly unlawful request.  Instead, the Commission should order these excess amounts 

to be refunded to customers immediately via a one-time bill credit.  The rate spread of the refund 

should be consistent with the collections from customers under the surcharges. 

 Dated this 27th day of June, 2023. 

Respectfully submitted, 

    DAVISON VAN CLEVE, P.C. 

/s/ Tyler C. Pepple 
Tyler C. Pepple 
Davison Van Cleve, P.C. 
1750 S Harbor Way, Ste. 450 
Portland, OR 97201 
E-Mail: tcp@dvclaw.com 
Tel: (503) 241-7242 
Attorney for AWEC 

 
 

/s/ Michael P. Goetz 
Michael P. Goetz 
Oregon Citizens’ Utility Board 
610 SW Broadway, Suite 400 
Portland, OR 97205 
E-Mail: mike@oregoncub.org 
Tel: (503) 227-1984 
Attorney for CUB 
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