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1 BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

2
UE 170

3
In theMatterof PACIFIC POWER& PACIFICORP’S REPLY IN SUPPORT OF

4 LIGHT (d/b/aPacifiCorp)Requestfor,a APPLICATION FOR
GeneralRateIncreasein theCompanys RECONSIDERATIONOR REHEARING

6

7 I. INTRODUCTION

8 Pursuantto OAR 860-013-0005through860-013-0050,PacifiCorpfiles this Replyto

9 thebriefs filedby theCitizens’Utility Boardof Oregon(“CUB”) andthe Industrial

10 CustomersofNorthwestUtilities (“ICNU”) in responseto PacifiCorp’sApplicationfor

11 ReconsiderationorRehearingofOregonPublicUtility Commission(the“Commission”)

~ ~ 12 OrderNo. 05-1050(“Applicationfor Reconsideration”).PacifiCorpbelievesthat OAR 860-
~2

13 013-0005through860-013-0050givePacifiCorptheright to file areplyin responseto the

14 pleadingsfiled by CUBandICNU. SeeOAR 860-013-0035and0050(providingfor replies

15 in responseto responsivepleadings).However,if theCommissiondisagrees,PacifiCorp

~: 16 respectfullyrequestsleaveto submitthefollowing Reply.

17 TheReplyaddressesanumberof argumentsraisedin CUB’s andICNU’s briefs,

18 highlightingin particulartherelevanceto theApplicationfor Reconsiderationof the

19 Commission’srecentorderregardingtheratestandardapplicableto theKlamathirrigators

20 (the “Kiamath Order”). (SeeIn rePacijiCorp, UE 170, OrderNo. 05-1202(Nov. 8, 2005)

21 (concludingthattheapplicableratestandardis theCommission’slong-standingfair, just and

22 reasonablestandard).)

23

24

25

26
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1 II. REPLY ARGUMENTS

2 A. CUB’s and ICNU’s Argument that SB 408 Altered the Rate Standard in Oregon
Ignores Contrary Oregon Law and CommissionPrecedent.

4 CUB andICNTJ erroneouslydisregardlong-standingCommissionprecedent,which

5 statesthat theratestandard—beforeandafterSB 408—is “fair, just andreasonable.”CUB

6 andICNU arguethat SB 408’s insertionoftheword“fair” into ORS757.210establishesa

7 newactual-taxes-paidratestandard. (CUB Replyto PacifiCorp’sApplicationfor

8 Reconsideration(“CUB Response”)at4-6; Answerof ICNU to PacifiCorp’sApplicationfor

9 Reconsiderationor Rehearing(“ICNU Response”)at 8-10.) Not only doesthis argument

10 ignoretheplain languageof theAct’ andrelevantlegislativehistoryto thecontrary,(see

11 PacifiCorp’sApplication at7-14),it erroneouslypresupposesthat thepre-SB408 rate

12 standardwassomethingotherthan“fair, just andreasonable.”(Seeid. at 9-10(citing

13 Commissionordersstatingthat theratestandardis “fair, just andreasonable”).)

14 However,theCommissionhasannouncedon numerousoccasions,including in this

15 docket,that its long-standingratestandardis fair, justandreasonable.(SeeOrderNo. 05-

16 1202at2 (citing pre- andpost-SB408 ordersfor thepropositionthat“the Commission

17 requiresutility ratesto be fair, just andreasonable”);seealsoIn rePortlandGeneralElectric

18 Co.,UM 1105, OrderNo. 03-509at 3 (OPUCAug.25,2003)(approvingequalpaypackages

19 as“fair, just andreasonable”).)Oneof thesedecisionswasissuedbeforetheenactmentof

20 SB 408 andoneafter,making it clearthat thenewlaw did not changethis standard.

21 In its recentKlamath Order,theCommissioncited numerousordersand statutesthat

22 requiretheCommissionto setratesthat are“fair, just andreasonable.”(OrderNo. 05-1202

23 ___________________________

24 1 CUB’s argumentthat SB 408’s emergencyclausewould besuperfluousif theAct
did not changetheratestandardfails to recognizethat,without theemergencyclause,the

25 Act’s requirementthatutilities file tax reportsby October15, 2005would havebeen
meaninglessasthat duedatewouldhaveoccurredprior to theAct’s effectivedate. See

26 SB 408 § 3(1).
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1 at 2-3 (citingIn rePac~JlCorp,UE 170, OrderNo. 05-1050;In rePac~JICorp,UE 116, Order

2 No. 787; ORS756.040(referringto protectionofcustomersfrom “unjust andunreasonable”

3 exactionsandserviceat “fair andreasonablerates”).) Indeed,theCommissionconcludedin

4 theKlamathOrderthatthestandardestablishedby theORS756.040andORS757.210(1),as

5 amendedby SB 408,hasbeenrecognizedandenforcedin numerouscourtdecisions,which

6 recognizetherequirementthatratesbe fair, just andreasonable.(OrderNo. 05-1202at 3

7 (citing MultnomahCo. v. Davis, 35 Or App 521, 526 (1978)(ratesmustbe “fair and

8 reasonable”);AmericanCan Co. v. Lobdell,55 Or App 451 (1982)(Commissionhasduty to

9 set “just andreasonablerates”).) Ratherthanapplyingsignificanceto thephrase“just and

10 reasonable,”which appearedwithouttheword “fair” in ORS757.210(1)prior to its

11 amendmentby SB 408, theCommissionobservedthat the“fair, just andreasonable

12 standard”is “commonlyreferredto asthe ‘just andreasonablestandard.”(OrderNo. 05-

13 1202at2.)

14 TheKlamathOrderrecognizedthattheCommissionmuststrive to interpretidentical

15 termsin relatedstatutesashavingthesamemeaning. (SeeOrderNo. 05-1202at 6 (rejecting

~: 16 argumentsthatword“reasonable”shouldmeandifferentthingsin different ratemaking

17 statutes).)Consistentwith this, theCommissionshouldrecognizein this proceedingthat the

18 word “fair” in ORS757.210(1)meansthesamethingastheword “fair” in ORS756.040,the

19 statutewhich codifiestheHopestandard.(Seeid. at 3 (recognizingthatboth statutes

20 establishthefair, just andreasonableratestandard).)

21 B. Moreover, the Commission Cannot Changethe Legal Standard Applicable in
this CaseAfter theRecordClosesWithout Providing PacifiCorp an Opportunity

22 to PresentEvidenceand Argument Relevantto the Applicable Legal Standard.

23 CUB’s and ICNU’s argumentsaboutnewevidencefail to appreciatethat:

24 (1) PacifiCorphasaright to presentevidenceandargumentin light oftheapplicablelegal

25

26
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1 standard;and,(2) theCommissiondoesnothavethediscretionto announceanewlegal

2 standardapplicableto thiscaseafterthecloseof evidence.2

3 CUB arguesthatPacifiCorpwasnotdeprivedoftheright to presentevidenceand

4 argumentbecausetheissueof “a tax adjustment”wasbeforetheCommissionthroughoutthis

5 case,PacifiCorpwasaparticipantin thelegislativedebatesregardingSB 408, andmanyof

6 thesameissueswereraisedbeforethe legislatureandtheCommission.(CUB Responseat

7 7.) Similarly, ICN1J arguesthatit would be “absurd” to saythat “PacifiCorpdid not receive

8 noticethat atax adjustmentwasat issuein this case.” (ICNU Responseat 11.)

9 Theseargumentsmiss thepoint. Thepointis notwhetherPacifiCorpwasawarethat

10 theCommissionwasconsideringataxadjustment,or thatPacifiCorpwasawareofmanyof

11 the issuesbeforethelegislature.Rather,thepoint is that theCommissionchangedthelegal

12 standardapplicableto this caseaftertherecordclosed. (SeeCUB Responseat6

13 (acknowledgingthat theCommissiondepartedfrom its historic legal standard,instead

14 applyingthe“principles” of SB 408 which becamelaw on September2, 2005).)

15 Accordingto long-standingprecedent,Oregonstatuteandadministrativerule,the

16 legal standardin this casecalledfor astand-alonecomputationofthetaxexpense.(See

17 OrderNo. 05-1050at 17-18(acknowledgingthat pastprecedenthad“always” beento

18 calculatethetax expenseon astand-alonebasis);Applicationfor Reconsiderationat 16-17

19 (citing administrativerules, statutesandCommissionordersstatingthat the legal standard

20 requirescomputationfor ratemakingpurposesofthetax expenseon a stand-alonebasis).)

21 Oregonandfederallaw requiretheCommissionto apply the legal standardthat existedwhile

22
2 Thefact that ORS 183.415(3)doesnot, asICNTJobserves,applyto the

23 Commission,doesnot diminishPacifiCorp’sotherdueprocessand administrativelaw
arguments.(SeeApplicationfor Reconsiderationat 17-22,24-25 (citing authority

24 demonstratingthat: (1) PacifiCorphasaright to presentits casein light oftheapplicable
legal standard,(2) theCommissionhasan obligationto promulgaterulesaccordingthe

25 proceduresestablishedin theOregonAdministrativeProceduresAct, and (3) the
CommissioncannotapplySB 408 retroactivelyto arecordthat closedbeforetheAct’s

26 effectivedate).)
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1 therecordwasopenin this case.SeeVier cx rel Torry v, StateOfficefor Serv. to Children

2 andFamilies, 159 Or App 369, 374-75,977P2d425, 428 (1999)(“an agencyremainsbound

3 by thepracticesandpoliciesdeclaredby its rules, evenin thefaceof newly enacted

4 legislationchangingtheagency’sresponsibilities,”unlessanduntil existingpracticesand

5 rulesarejudicially declaredinvalid or arechangedby agencypursuantto formal rulemaking

6 procedures);Statecx relJuv.Dept. v, Geist,310 Or 176, 189-90,796P2d 1193(1990)(“The

7 essenceoffundamentalfairnessis theopportunityto beheardat a meaningfultime andin a

8 meaningfulmanner.”). (Seealso Applicationfor Reconsiderationat 17-18,21-22(citing

9 cases).)

10 C. ICNU’s Arguments that PacifiCorp’s New EvidenceWould Not Affect the
Outcomeofthis Caseand WasAvailable Beforethe Record ClosedAre Without

11 Merit.

12 Contraryto ICNU’s argumentthatPacifiCorp’sevidence,if considered,wouldnot

13 alter theCommission’sdecision,PacifiCorphaspresentedevidencein supportof its

14 Applicationfor Reconsiderationthat showsthat,werePacifiCorpprovidedan opportunityto

15 presentacasein light of theapplicablelegal standard,theadjustmentwould be

16 $2.3 million—asopposed$26 million. Furthermore,asPacifiCoi~’switnessestestify, much

17 of this evidencewasnot availablebeforetherecordclosed. (See,e.g., Supplemental

18 Testimonyof Larry 0. Martin at 2, 5 (discussingnewevidencerelatedto PHI’s recently

19 prepared2005tax return);id. at 3-4 (discussingachangein thePHI debtstructurethat

20 occurredaftertherecordclosedandthatwill decreasePHI’s interestpaymentin calendar

21 year2006to $122million, $38 million lessthantheamountassumedin theOrder); id. at 4

22 (discussingnewevidencethat ScottishPowerwill payincometaxon its interestincomefrom

23 PHI at arateof 30 percent).) Moreover,becauseSB 408 did not evenexistwhenPacifiCorp

24 presentedits case,PacifiCorphadno ability or reasonto presentevidencerelevantto SB 408

25 principles,whetheror notPacifiCorphadthatevidencein its possession.

26
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1 D. The CommissionArbitrarily Adjusted PacifiCorp’s RevenueRequirementby
$26 Million Without Referenceto Any DiscernableLegal Standard.

2

3 IgnoringOregonadministrativelaw, whichrequiresan agencyto establishstandards

4 beforeit appliesanewlaw, bothCUB andICNU arguethattheCommissionusedits

5 discretionto apply the“principles” of SB 408. (CUB Responseat 6 (“The Commissiondid

6 not usetheproceduralor thesubstantivedirectionprovidedin SB 408 to establishits tax

7 treatmentin UE 170.”); id. at 8 (“The Commissiondid notrely on [thebenefitsandburdens]

8 testin crafting theUE 170 Order.”); ICNTJResponseat 8-9.~)However,theCommission

9 doesnot havethediscretionto establishanewstandardwithoutprovidingnoticeofthat

10 standardand an opportunityto commenton it. SaveOurRural Oregonv. EnergyFacility

11 SitingCouncil, No. SCS52315,2005 WL 2464570at * 15 (Or Sept.29, 2005);RayDrive-In

12 Dairy, Inc. v. Or. Liquor Contr. Comm‘n, 517 P2d289, 293 (Or App 1973) (agency

13 improperlyrelied on statuteto denyapplicationprior to publicationofrulesor regulations

14 establishingstandardsby which statutorygroundsfor refusalwereto be applied), Indeed,

CD . . . ..

15 “[w]ithout written,publishedstandards,theentiresystemof administrativelaw losesits

~: 16 keystone.” Id. (Seealso Application for Rehearingat20-21 (discussingSunRayDrive-In

17 Dairy, 517 P2d289, andSaveOurRural Oregon,2005 WL 2464570).)

18 In this case,the Commissionimproperlyappliedanewlegal standardwithout

19 providingfor noticeandcommenton that standardanddeniedPacifiCorptheright to present

20 evidenceandargumentin this casewith respectto theapplicablestandard.Reconsideration

21 or rehearingis thereforerequired.

22 _________________________

23 ~ICNU claimsthat theCommissionsimply excludedfrom rates“taxesthat areno
longerpaidto thetaxing authorities.” (ICN1JResponseat 8.) TheCommissiondid not,

24 however,basethedisallowanceon an examinationofthetaxesactuallypaid to unitsof
government.Instead,theCommissionbasedthedisallowanceon theamountof atax-

25 deductibleexpenseofPacifiCorp’sparentPacifiCorpHoldingsInc., allocatedto PacifiCorp
basedon its contributionto the grossprofits oftheconsolidatedgroup. (SeeApplication for

26 Reconsiderationat 19-22,25-31 (discussingadhoc applicationofSB 408).)
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1 III. CONCLUSION

2 Basedon theevidenceandargumentspresentedaboveandin PacifiCorp’s

3 Applicationfor Reconsideration,theCommissionshouldreconsiderandremovethe tax

4 adjustmentin Order05-1050. In thealternative,theCommissionshouldrehearthis caseand

5 reducethetaxadjustmentto $2.3 million.

6 DATED: November29, 2005.

7 _______

8 Katherin~A2N’~cDowe
StephenS. Walters
SarahJ.AdamsLien

10 Attorneysfor PacifiCorp
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1 CERTIFICATE OF SERVICE

2 I herebycertify that I serveda true and correctcopy of the foregoingdocumentin

3 DocketUE 170 on the following namedperson(s)on thedateindicatedbelowby email and

4 first-classmail addressedto said person(s)at his or her last-knownaddress(es)indicated

5 below.

12

Rates& RegulatoryAffairs
PortlandGeneralElectric
121 SW SalmonStreet,1WTCO7O2
Portland,OR 97204
pge.opuc.fihings@pgn.corn

GregAddington
KlamathWaterUsersAssoc.
2455PattersonStreet,Suite3
KlamathFalls,OR 97603
greg@cvcwireless.net

Kurt Boehm
BoehmKurtz & Lowry
36 E. SeventhStreet,Suite 1510
Cincinnati,OH 45202
kboehm@bkllawfirrn.com

LowreyR. Brown
Citizens’Utility Boardof Oregon
610 SW Broadway,Suite308
Portland,OR 97205
lowrey@oregoncub.org

JohnCorbett
Yurok Tribe
P0Box 1027
Klamath,CA 95548
jcorbett@yuroktribe.nsn.us

MelindaJ. Davison
DavisonVan Cleve,PC
333 SW Taylor,Suite400
Portland,OR 97204
mail(~dvclaw.com

Jim Abrahamson
CommunityAction Directors

ofOregon
4035 12th StreetCutoffSE, Suite110
Salem,OR 97302
im@cado-oregon.org

EdwardBartell
KlamathOff-ProjectWaterUsers,Inc.
30474SpragueRiver Road
SpragueRiver,OR 97639

LisaBrown
WaterWatchof Oregon
213 SW Ash Street,Suite208
Portland,OR 97204
lisa(d~waterwatch.org

Phil Carver
OregonOffice ofEnergy
625 Marion StreetNE, Suite1
Salem,OR 97301-3742
philip.h.carver@state.or.us

JoanCote
OregonEnergyCoordinatorsAssoc.
2585 StateStreetNE
Salem,OR 97301
cotei@mwvcaa.org

JohnDeVoe
WaterWatchofOregon
213 SW Ash Street,Suite208
Portland,OR 97204
john@waterwatch.org
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1
JasonEisdorfer
Citizens’ Utility Board
610 SW Broadway,Suite308
Portland,OR 97205
jason@oregoncub.org

EdwardFinklea
CableHustonBenedictHaagensen

& Lloyd LLP
1001 SW Fifth Avenue,Suite2000
Portland,OR 97204
efinklea(2~chbh.com

JudyJohnson
PublicUtility Commissionof Oregon
P0 Box 2148
Salem,OR 97308-2148
i udy.johnson(Zl~state.or.us

Michael Kurtz
Boehm,Kurtz & Lowry
36 E. SeventhStreet,Suite 1510
Cincinnati,OH 45202-4454
mkurtz~)bkiiawfirm.corn

Bill McNamee
PublicUtility Commissionof Oregon
P0 Box 2148
Salem,OR 97308-2148
bill .mcnamee(~state.or.us

NancyNewell
3917NE Skidmore
PortlandOR 97211
ogec2~hotinail,com

StephenR. Palmer
Office of theRegionalSolicitor
2800CottageWay,Rm. E-1712
Sacramento,CA 95825

MatthewPerkins
DavisonVanClevePC
333 SW Taylor, Suite400
Portland,OR 97204
rnwp@dvclaw.com

RandallJ. Falkenberg
RFI Consulting
PMB 362
8351 RoswellRoad
Atlanta,GA 30350
consultrfi@aol.corn

DavidHatton
DepartmentofJustice
1162CourtStreetNE
Salem,OR 97301-4096
david.hatton@state.or.us

JasonW. Jones
DepartmentofJustice
1162CourtStreetNE
Salem,OR 97301-4096
j~pn.w.jones@state.or.us

Jim McCarthy
OregonNaturalResourcesCouncil
P0Box 151
Ashland,OR 97520
jrn@onrc.org

DanielW Meek
DanielW MeekAttorneyat Law
10949 SW 4th Ave
PortlandOR 97219
dan@meek.net

Michael W. Orcutt
HoopaValleyTribe FisheriesDept.
P0Box 417
Hoopa,CA 95546
director@pcweb.net

StevePedery
OregonNaturalResourcesCouncil
sp@onrc.org

JanetPrewitt
DepartmentofJustice
janet.prewitt(2i~doj. state.or.us
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1
ThomasP. Schlosser Glen H. Spain

2 Morisset,Schlosser,Jozwiak PCFFA
&McGaw POBox 11170

3 801 SecondAvenue,Suite 1115 Eugene,OR 97440-3370
Seattle,WA 98104-1509 fishiifr@aol.com

4 t.schlosser@rrnsaj.com

5 DouglasTingey
PortlandGeneralElectric

6 121 SW Salmon,1WTC13
Portland,OR 97204

7 doug.tingey(~pgn.com

8 DATED: November29, 2005

9

~ 10 __________________

SarahJ. AdamsLien
ON

OfAttorneysforPacifiCorp
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