Davison Van Cleve pc

Attorneys at Law

TEL (503) 241-7242 e FAX (503)241-8160 e mail@dvclaw.com
Suite 400
333 S.W. Taylor
Portland, OR 97204

February 16, 2006
Via Electronic and U.S. Mail

Public Utility Commission
Attn: Filing Center

550 Capitol St. NE #215
P.O. Box 2148

Salem OR 97308-2148

Re:  In the Matter of PACIFIC POWER & LIGHT Request for a
General Rate Increase in the Company's Oregon Annual Revenues
Docket No. UE 170

Dear Filing Center:

Enclosed please find the original and two copies of the Answer to Center for
Tribal Water Advocacy’s Motion for Leave to Appear as Amicus Curiae of the Klamath Off-
Project Water Users in Docket No. UE 170.

Please return one file-stamped copy of this document in the enclosed stamped

envelope.
Thank you for your assistance.
Sincerely,
/s/ Anna E. Studenny
Anna E. Studenny
Enclosures

cc: Service List



CERTIFICATE OF SERVICE
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for Tribal Water Advocacy’s Motion for Leave to Appear as Amicus Curiae of the Klamath Off-
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BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
UE 170

In the Matter of )

) KLAMATH OFF-PROJECT WATER
PACIFIC POWER & LIGHT ) USERS’ ANSWER TO CENTER FOR
(dba PACIFICORP) ) TRIBAL WATER ADVOCACY’S

) MOTION FOR LEAVE TO APPEAR AS
Request for a General Rate Increase in the ) AMICUS CURIAE
Company's Oregon Annual Revenues. )

)

Pursuant to OAR 88 860-013-0025 and 860-013-0050, the Klamath Off-Project
Water Users, Inc. (“KOPWU”) submits this Answer to the Center For Tribal Water Advocacy’s
(“CTWA”) Motion for Leave to Appear as Amicus Curiae, filed on February 8, 2006, in Oregon
Public Utility Commission (“OPUC” or the “Commission”) Docket No. UE 170. KOPWU urges
the Commission to deny the motion on the basis that: 1) the motion is an untimely petition to
intervene; 2) CTWA'’s appearance and participation will unreasonably broaden the issues and
burden the record in this docket; and 3) granting CTWA’s motion at this late stage in the
proceeding would be prejudicial to other parties.

DISCUSSION

Although CTWA has styled its request as a motion to appear as amicus curiae, it
appears from the substance of CTWA’s motion that CTWA seeks a role in this proceeding that
goes beyond the traditional role of an amicus curiae. An amicus curiae is “[a] person who is not
a party to a lawsuit but who petitions the court or is requested by the court to file a brief in the

action because that person has a strong interest in the subject matter.” Black’s Law Dictionary
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83 (7th ed. 1999). CTWA has not asked the Commission for leave to file a brief in this case—it
has asked for an order that will allow CTWA to “appear” and “participate” in the case. CTWA
Motion at 1. Moreover, if its motion is granted, CTWA intends to raise “unique and as yet
unaddressed arguments for the requested rate increase.” 1d. at 3. In short, CTWA seeks a role in
this proceeding that is more akin to that of an intervener than it is to that of an amicus curiae.

The Commission should not allow CTWA to use the pretext of seeking amicus
curiae status to achieve intervention at this advanced stage of the proceeding. The deadline for
intervention in UE 170 was January 7, 2005—more than one year ago. Re PacifiCorp, OPUC
Docket No. UE 170, Prehearing Conference Memorandum (Dec. 8, 2004). The parties have
filed expert testimony and conducted extensive discovery, and the evidentiary hearing is
imminent. CTWA has not provided any explanation as to why it did not file a timely petition to
intervene.

In addition, CTWA’s request does not meet the Commission’s standards for
intervention. Intervention in OPUC proceedings is governed by OAR § 860-013-0021(2), which
states:

If the Commission or Administrative Law Judge (ALJ) finds the

petitioner has sufficient interest in the proceeding and the

petitioner’s appearance and participation will not unreasonably

broaden the issues, burden the record, or unreasonably delay the
proceeding, the Commission or ALJ shall grant the petition.
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As noted above, CTWA intends to raise at least five arguments that have not been
raised by any party to this proceeding. These arguments would unreasonably broaden the issues
and burden the record in this proceeding. The parties have already framed the issues and
developed a record without addressing any of the arguments that CTWA intends to raise, and
opening briefs are due in two weeks. It would simply be unreasonable, and extremely
prejudicial, to require parties to respond to arguments raised for the first time on the eve of the
evidentiary hearing and only weeks before briefing begins.

CTWA'’s argument that its interests are not adequately represented by current
parties is unpersuasive. CTWA notes that its members include members of the Klamath, Yurok,
and Hoopa Valley Tribes, all of which are current parties. CTWA Motion at 2. However,
CTWA then claims that it “does not purport to represent, in any capacity, members of the four
tribes (Yurok, Klamath, Hoopa, and Karok) that are already parties to this case.” Id. at 3. Yet
CTWA argues that it is “impossible” for its interests to be adequately represented by the tribes
that are already parties to this proceeding because “the rights of tribal members are in a separate
category from those of the tribe to which they are members.” 1d. at 4. If CTWA does not
represent tribal members, it is unclear what interests CTWA represents that are separate from the

interests already represented by the tribes that are current parties.
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Finally, even assuming that CTWA’s motion is correctly categorized as one
requesting amicus curiae status, CTWA’s request fails based on the standards articulated by
CTWA itself. According to CTWA, a court has broad discretion in determining whether to grant
amicus status, and “amicus status may be denied ‘where the parties are well represented, joint
consent of the parties is lacking, and the amicus comes as an advocate for one side rather than as
a neutral entity.”” CTWA Motion at 2. All three of these factors are present in this case. The
parties are well represented, only one party has consented to granting CTWA amicus status, and
CTWA has not presented itself as a neutral entity. As a result, CTWA’s motion should be
denied.

WHEREFORE, KOPWU requests that the Commission deny CTWA’s Motion
for Leave to Appear as Amicus Curiae.

Dated this 16th day of February, 2006.

Respectfully submitted,

DAVISON VAN CLEVE, P.C.

Melinda J. Davison

Matthew W. Perkins

333 S.W. Taylor, Suite 400

Portland, Oregon 97204

(503) 241-7242 phone

(503) 241-8160 facsimile
mail@dvclaw.com

Of Attorneys for Klamath Off-Project
Water Users, Inc.
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