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1 BEFORETHE PUBLIC UTILITY COMMISSION
OF OREGON

2
UE 170

3

4 In theMatterofPACIFIC POWER& PACIFICORP’S RESPONSETO
LIGHT (dbaPacifiCorp)Requestfor a KWUA’S MOTION TO COMPEL

5 GeneralRateIncreasein theCompany’s
OregonAnnualRevenues

6 (KlamathRiver BasinIrrigatorsRates)

7

8 I. INTRODUCTION

9 Pursuantto AU Grant’sFebruary23, 2006Ruling in UE 170, PacifiCorprespectfully

10 submitsthis responseto theKlamathWaterUsersAssociation’s(“KWUA”) Motion to

11 CompelaResponseto KWUA’s Fifth Set ofDataRequests.

12 II. ARGUMENT

13 Late in theafternoonon February14, 2006,with only onefull day remainingbefore
14 theevidentiaryhearingin thisproceeding,KWUA serveda fifth setof datarequestson

ct~- . . . .

15 PacifiCorp.Despitethefact thatKWUA hadwaivedcross-examinationof PacifiCorp

~ ‘~- 16 witnessR. StevenRichardson,thedatarequestspertainedto Mr. Richardsons rebuttal

17 testimony,andto no otherwitness. In thedatarequests,KWTJA did not specifyany

18 particulardocumentsor information;rather,KWUA requestedthat PacifiCorpproduceall

19 documentsin all files of PacifiCorp,Mr. Richardson,orMr. Richardson’slaw firm, Van

20 NessFeldmanPC,thatcontainany documentthat relatesin anywayto Mr. Richardson’s

21 rebuttaltestimonyorMr. Richardson’srepresentationof PacifiCorpon issuesrelatedto the

22 KlamathHydroelectricProjectsince2002 (i.e., theFERCrelicensingcase).SeeMotion to

23 Compel,Ex. A (KWUA DataRequests).InasmuchasPacifiCorpdid not openits files and

24 Mr. Richardson’sfiles to theextentsoughtby KWUA, KWUA claimsthatPacifiCorpfailed

25 to fully respondto thesedatarequests.

26
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1 BecausePacifiCorp’sresponseswerenot dueuntil after theevidentiaryhearing,

2 KWUA hasno opportunityto movetheminto therecordof this proceeding.Accordingly,

3 KWUA’s fifth setofdatarequestscannotbe calculatedto theleadto thediscoveryof

4 admissibleevidence,cannotbe usedto impeachMr. Richardson’stestimony,andcannotbe

5 cited in KWUA’s legalbriefs. Moreover,evenif KWUA hadpropoundedthediscoveryin a

6 timelymanner,PacifiCorphasproperlyresponded.DespiteKWUA’s claimsto thecontrary,

7 themerefact thatMr. Richardsontestifiedin this caseandrepresentsPacifiCorpin another

8 proceedingdoesnot waivetheattorney-clientandworkproductprivileges. PacifiCorpis not

9 requiredto produceirrelevantorprivilegeddocuments,nor to respondto requeststhat are

10 overlybroadandundulyburdensome.Accordingly,PacifiCorprespectfullyrequeststhe

11 CommissiondenyKWUA s Motion to Compel.

12 A. KWUA’s Fifth SetofData RequestsAre Untimely, Not Relevant and Not
Calculated to Lead to the DiscoveryofAdmissible Evidence.

13

14 CommissionRuleOAR 860-011-0000(3)providesthat theOregonRulesofCivil
15 Proceduregovernin all casesbeforetheCommissionexceptasmodifiedby theCommission

&D~.

16 orAdministrativeLaw Judge.Pursuantto ORCP36B, anypartymayseekdiscoveryabout

17 anymatterthat is relevantto its positionoradefense.However,the informationsoughtmust

18 be reasonablycalculatedto leadto thediscoveryofadmissibleevidence.See,e.g.,Bakerv.

19 English,324 Or. 585, 588 n.3 (1997); In rePortlandExtendedAreaServiceRegion,Docket

20 U1M261,OrderNo.91-958at5(OPUCJuly31, 1991).

21 KWUA serveddiscoverybarelymorethana daybeforethescheduledevidentiary

22 hearingin this docket. KWUA hadampletime to servediscoveryon PacifiCorpearlier,

23 following submissionof PacifiCorpwitnessStevenRichardson’srebuttaltestimony. Despite

24 thefact that otherpartiesserveddiscoveryregardingMr. Richardson’srebuttaltestimonyin a

25 timelymannersuchthat responseswere duebeforetheFebruary16, 2006evidentiary

26 hearing,KUWA neglectedto do so. KWUA serveddiscoveryonPacifiCorplate in the
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1 afternoonon February14,2006—morethana weekafterPacifiCorpfiled andserved

2 Mr. Richardson’srebuttaltestimonyandonly onefull businessday beforetheevidentiary

3 hearing. SeeMotion to Compelat2. Evenundertheexpedited5-daydiscoveryschedule,

4 PacifiCorp’sresponsewasnotdueuntil afterthecloseof theevidentiaryhearing.1

5 Moreover,KW1JA’s RevisedCross-ExaminationStatement,datedFebruary15,2006,

6 did not list Mr. RichardsonasawitnessKWLTA intendedto cross-examine.Accordingly,

7 KWUA waivedcross-examinationof Mr. Richardson.SeeMemorandumandNoticeof

8 Hearingissuedby AU Grant(Jan.30, 2006) (statingthat“[f]ailure to timelysubmitacross-

9 examinationstatementwill resultin awaiverof a party’sability to cross-examine

10 witnesses.”).Nevertheless,despitethefact that Mr. Richardsonwasmadeavailablefor

11 cross-examinationat theevidentiaryhearing,KWUA did not cross-examineMr. Richardson.

12 Nor did KWUA requestthat theevidentiaryhearingremainopenor that Mr. Richardson

~1: 13 re~amnaj~1e cross-examination.It is thereforedisingenuousfor KWUA to now

14 claim that its untimelydiscoveryrequestis designedto leadto admissibleevidencewhenit

15 hasexhaustedits opportunitiesto moveevidenceinto therecordandhasmadeno effort to

~ ~- 16 ensurethattherecordremainopenso that it maydo so at a later time.

17 KWUA’s untimelydiscoveryrequestsarenot calculatedto leadto thediscoveryof

18 admissibleevidence.Theevidentiaryhearingin thedockethasclosedand KWUA hasmade

19 no effort to keepthehearingopen. Moreover,asexplainedabove,KWUA declinedto cross-

20 examineMr. Richardson,thesubjectofKW1JA’s discoveryrequest.Thus,KWUA’s

21 discoverywasnot calculatedto impeachRichardson’stestimony, As a faliback,KWUA

22 claimstheinformationit seeksis relevantto its briefing. SeeMotion to Compelat 1, 4.

23 __________________________

24 ‘KWUA statesin its Motion to Compelthat “[ijfPacifiCorp hadrespondedfully andcompletelyto KWUA’s requestby theappropriateJanuary21, 2006deadline,KWUA
~ would havehadampletime to reviewtheresponsivedocumentsandascertainwhetherornot

~‘ anyof themaregermaneto theupcomingbriefingandargument.”SeeMotion to Compelat

26 4 (italics added).FivebusinessdaysafterFebruary14, 2006wasWednesday,February22,2006.
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1 However,KWUA’s briefs mustreferto evidencethat is reflectedin therecord.See

2 Memorandumissuedby AU Grant (Feb.22, 2006)(“when referringto evidencein briefs,

3 partiesshould includeappropriatecitationsto thetranscript,testimonyor exhibit”). Because

4 KWUA’s discoveryrequestsarenot calculatedto leadto thediscoveryofadmissible

5 evidence,KWUA’s Motion to Compelshouldbe denied.

6 B. KWUA SeeksDiscoveryof CommunicationsProtected by Attorney-Client and
Work-Product Privileges.

8 1. PacifiCorp Has Not Waived Attorney-Client or Work-Product Privileges.

9 KWUA claimsPacifiCorp“waived its right to asserttheattorney-clientprivilegewith

10 respectto anymattertestifiedto by Mr. Richardson.”Motion to Compelat 6. KWUA’s

11 argumentis in error. KWUA’s assertionrelieson aCommissionorderenteredin Central

~ ~‘ 12 Lincoln People~ Utility District v. VerizonNorthwestInc., OPUCDocketNo. UM 1087,

L~ 13 OrderNo. 04-379(July 8, 2004). In that proceeding,Verizonsoughtdiscoveryof

14 informationrelatedto testimonygivenby theattorneyrepresentingtheCentralLincoln
~

15 People’sUtility District (“CLPUD”) in thatproceeding. OrderNo. 04-379at2. In response

16 to Verizon’sdatarequests,CLPUD assertedattorney-clientprivilege. OrderNo. 04-379at 1.

17 In grantingVerizon’s motion to compel,theCommissionstressedthe importanceof

18 permittingdiscoverin orderto allow for effectivecross-examination.TheCommission’s

19 orderstates:

20 “Without negotiatingtheattorney-clientprivilegeasto every
disputeddatarequestbetweenVerizonandCLPUD, we

21 addressthelargerpolicy question:whethertestimonycanbe
fairly consideredwithout allowing discoveryandcross-

22 examinationon that testimony. It is well establishedthat the
testimonyof awitnesscannotbe givenmuchweightwithout

23 permittingcross-examination.SeeSchacherv. Dunne,109 Or.
App. 607, 611 (1991)(purposeof cross-examinationis to

24 indicateto fact-finderwhat weight to give awitness’
testimony). Allowing testimonywithout cross-examination

25 makesit difficult to determinewhetherthetestimonyis
credible. See,i.e., Sheedyv. Stall, 255 Or. 594, 596 (1970)

26 (“Hearsayevidenceis excludedbecauseofits
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1 untrustworthiness.Thedeclarant’s accuracyandveracity
cannotbe testedby cross-examination.”),aff’d, Statev.

2 Mendez,308 Or. 9, 18-19(1989).” OrderNo. 04-379at 5
(footnoteomitted).

3
Accordingly, theCommissiondeterminedthat “Verizon musthavearesponseto its limited

4
datarequestsin orderto facilitatecross-examination.”

5
Thepolicy underlyingCentralLincoln People‘s Utility District is not implicatedhere,

6
becauseKWUA waivedcross-examinationof Mr. Richardson.Thus,KWUA cannotrely on

7
CentralLincoln People‘s Utility District to supportits argumentthat it shouldhaveaccessto

8
Mr. Richardson’sprivilegedcommunicationswith PacifiCorp.

9
2. In any Event, Mr. Richardson’s Testimony Did Not Pertain to

10 Information Learned in the Courseofhis Past Representationof
PacifiCorp.

-~ 11
CentralLincolnPeople‘s Utility District is also distinguishableon thegroundthat

12
discovery in that casewassoughtfrom an attorneywhowasrepresentingCLPUD in that

13
proceeding. Moreover,that attorney’stestimonypertainedto communicationshe hadwith

~ 14
representativesofVerizon,informationhe learnedin thecourseof his representationof

~—~,)rN 15
CLPUD. OrderNo. 04-379at2. In contrast,Mr. Richardsonis not representingPacifiCorp

~ 16
in UE 170andhe did notprovidetestimonyregardingattorney-clientcommunications.

~ 17
Rather,Mr. Richardson’stestimonyrelatedto informationgleanedfrom publicly available

18
information. Unlike CentralLincoln People’sUtility District, Mr. Richardson’stestimony

19
doesnot pertainto informationhe couldonly havelearnedin thecourseof representation.

20
In orderingCLPUD to producedocumentsrequestedby Verizon,theCommission,

21
afterfinding no relevantOregoncaselaw on thematter,turnedto McCormickon Evidence,

22
vol.1, § 93, 375 (1999). OrderNo. 04-379at 5-6. McCormickstates:

23
“[hf theclient usesthelawyer to provematterwhichhewould

24 only havelearnedin thecourseofhis employmentthis again
shouldbeconsideredawaiverasto relatedcommunications.”

25 McCormickon Evidence,vol. I, § 93, 375 (
5

t~~ed. 2003)

26 (emphasisadded).
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1 Here,Mr. Richardsontestifiedto factsknownto him from publicly available

2 information,not informationobtainableonly throughemploymentasPacifiCorp’scounselin

3 anothercase.For thisreason,PacifiCorpsubmittedthenon-privileged,publicly available

4 informationuponwhich Mr. Richardsonbasedhis testimonyin responseto KWUA’s data

5 requests.As such,Mr. Richardson’stestimonycannotbe deemedawaiverofPacifiCorp’s

6 attorney-clientorwork productprivilege.

7 C. KWUA’s Fifth Set ofData RequestsAre Unduly Burdensomeand Overly Broad.

8 KWUA’s datarequestsareoverlybroadandundulyburdensome.It is well-

9 establishedthata partyrespondingto “facially overbroador undulyburdensomediscovery

10 neednot providespecific,detailedsupport.” Mackeyv. IBP, Inc., 167 F.R.D. 186, 197 (D.

~ 11 Kan.1996).
-O e.x

12 Here, KWUA’s datarequestsseeknotjust documentsfrom Mr. Richardson’sandhis
El)

13 law firm’s files that Mr. Richardsonrelieduponfor his testimony,2but alsoeverythingin any

14 wayrelatedto thefactsreferredto in his testimonyaswell ascopiesofor accessto all files

15 that containanydocumentsor informationthat relateto Mr. Richardson’stestimony. See

16 Motion to Compel,Ex. A at 1-3 (KWUA DataRequests44-54seeking“all documentsand

17 information” that “that relateto orconcern”variousaspectsofMr. Richardson’stestimony);

18 id. at 3 (KWUA DataRequests55 seekingcopiesofor accessto all filesofPacifiCorp,Van

19 NessFeldmanPC,orMr. Richardsonthat“containany documentsor informationreflecting,

20 memorializingor concerningthefactsandlegal conclusionsassertedby Mr. Richardsonin

21 his testimony”).

22

23 __________________________

24 2 In responseto KWUA’s requestfor “workpapers,electronicfiles, spreadsheets,technicaldata,orotherdocuments”that“support” Mr. Richardson’stestimony,PacifiCorp

25 providedMr. Richardson’sresume,identifiedandprovidedfull citationsfor 21 publiclyavailabledocumentsthat supportMr. Richardson’stestimony,andprovidedcopiesof 10

26 additionaldocumentsthat supportMr. Richardson’stestimony. SeeMotion to Compel,Ex.B at 1-3 (PacifiCorpResponseto KWUA DataRequest43).
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1 Evenmoreegregiousis DataRequest56, which asksfor copiesoforaccessto all

2 filesof PacifiCorp,Mr. RichardsonandVanNessFeldmanPC“that containdocumentsor

3 informationreflectingmemorializingor concerningMr. Richardson’srepresentationof

4 PacifiCorpon issuesrelatedto theKlamathHydroelectricProjectsince2002.” Id. at 4. That

5 request,in additionto beingobjectionableon thegroundsstatedabove,is especiallyoverly

6 broadandundulyburdensomegiventhatit seeksall of Mr. Richardson’sfiles in theFERC

7 relicensingproceeding.

8 Suchbroadrequestsarealwaysimproperandareparticularlyburdensomewhen

9 propoundedin thedaysprecedingtheevidentiaryhearingandfiling oflegalbriefs. As such,

10 theserequestsarefaciallydefective,and generalobjectionswereappropriate.

11 III. CONCLUSION
O

12 For thereasonsstatedabove,PacifiCorprespectfullyrequeststheCommissiondeny

13 KWUA’s Motion to Compel.

14 DATED: February27, 2006.

STOELRIVES LLP

17 SarahJ. AdamsLien
JohnM. Eriksson

18

19 Attorneysfor PacifiCorp

20

21

22

23

24

25

26

Page7 - PACIFICORP’SRESPONSETO KWUA’S MOTION TO COMPEL

Portlnd2-4553203.i0020011-00161



1 CERTIFICATE OF SERVICE

2 I herebycertify that I serveda true and correctcopy of the foregoingdocumentin

3 DocketUE 170 on the following namedperson(s)on the dateindicatedbelowby email and

4 first-classmail addressedto said person(s)at his or her last-known address(es)indicated

5 below.

15

Rates& RegulatoryAffairs
PortlandGeneralElectric
121 SW SalmonStreet,1WTCO7O2
Portland,OR 97204
pge.opuc.filings(ä~pgn.com

GregAddington
KiamathWaterUsersAssoc.
2455PattersonStreet,Suite3
KlamathFalls, OR 97603
greg(d~cvcwireless.net

Kurt Boehm
BoehmKurtz & Lowry
36 E. SeventhStreet,Suite 1510
Cincinnati,OH 45202
kboehm@bkllawfirm.com

Lowrey R. Brown
Citizens’Utility Boardof Oregon
610 SW Broadway,Suite308
Portland,OR 97205
lowrey(~oregoncuborg

JohnCorbett
Yurok Tribe
P0Box 1027
Klamath,CA 95548
j corbett(d~yuroktribe.nsn.us

MelindaJ. Davison
DavisonVan Cleve,PC
333 SW Taylor,Suite400
Portland, OR 97204
mail@dvclaw.com

Jim Abrahamson
CommunityAction Directors

ofOregon
4035 12th StreetCutoffSE, Suite 110
Salem,OR 97302
jim@cado-oregon.org

EdwardBartell
KlamathOff-ProjectWaterUsers,Inc.
30474SpragueRiver Road
SpragueRiver, OR 97639

Lisa Brown
WaterWatchof Oregon
213 SW Ash Street,Suite208
Portland,OR 97204
lisa(~waterwatch.org

Phil Carver
OregonOffice ofEnergy
625 Marion StreetNE, Suite 1
Salem,OR 97301-3742
philip .h.carver@state.or.us

JoanCote
OregonEnergyCoordinatorsAssoc.
2585StateStreetNE
Salem,OR 97301
cotel(Zl~mwvcaa.org

JohnDeVoe
WaterWatchofOregon
213 SW Ash Street,Suite208
Portland,OR 97204
john(d~waterwatch.org
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1
JasonEisdorfer
Citizens’Utility Board
610 SW Broadway,Suite308
Portland, OR 97205
jason@oregoncub.org

EdwardFinklea
CableHustonBenedictHaagensen

& Lloyd LLP
1001 SW Fifth Avenue,Suite2000
Portland,OR 97204
efinklea(~chbh.com

JudyJohnson
PublicUtility Commissionof Oregon
P0 Box 2148
Salem,OR 97308-2148
judy.johnson@state.or.us

MichaelKurtz
Boehm,Kurtz & Lowry
36 E. SeventhStreet,Suite1510
Cincinnati, OH 45202-4454
mkurtz~bkliawfirm.com

Bill McNamee
PublicUtility CommissionofOregon
P0Box 2148
Salem,OR 97308-2148
bill.mcnamee@state.or.us

NancyNewell
3917NESkidmore
Portland OR 97211
~.gec2@hotmail.corn

StephenR. Palmer
Office of theRegionalSolicitor
2800CottageWay, Rm. E-1712
Sacramento,CA 95825

MatthewPerkins
DavisonVanClevePC
333 SWTaylor, Suite400
Portland,OR 97204
rnwp(Z~dvclaw.corn

RandallJ. Falkenberg
RFI Consulting
PMB 362
8351 RoswellRoad
Atlanta,GA 30350
consultrfi@aol.com

DavidHatton
DepartmentofJustice
1162Court StreetNE
Salem,OR 97301-4096
david.hatton@state.or.us

JasonW. Jones
DepartmentofJustice
1162Court StreetNE
Salem,OR 97301-4096
I ason.w.iones@state.or.us

Jim McCarthy
OregonNaturalResourcesCouncil
PU Box 151
Ashland,OR 97520
im(~onrc.org

DanielW Meek
DanielW MeekAttorneyat Law
10949 SW 4thAve
PortlandOR 97219
dan(Z~meek.net

MichaelW. Orcutt
HoopaValley TribeFisheriesDept.
PU Box 417
Hoopa,CA 95546
director@pcweb.net

StevePedery
OregonNaturalResourcesCouncil
sp@onrc.org

JanetPrewitt
Departmentof Justice
janet.prewitt@doi.state.or.us
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1
ThomasP. Schlosser Glen H. Spain

2 Morisset,Schlosser,Jozwiak PCFFA
&McGaw POBoxlll7O

3 801 SecondAvenue,Suite 1115 Eugene,OR 97440-3370
Seattle,WA 98104-1509 fish1ifr(~ao1.com

4 t.schlosser@msaj.corn

5 DouglasTingey
PortlandGeneralElectric

6 121 SW Salmon,1WTC13
Portland,OR 97204

7 doug.tingey(~pgn.com

8 DATED: February27, 2006

(1.T~
L 10 _________

KatherineA. McDowell
ON

I ~ 11 OfAttorneysfor PacifiCorp
12

8/)
13

~ 14

~ 15

~‘— 16
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