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BEFORE THE PUBLIC UTILITY COMMISSION OF

OREGON

IC 16

In the Matter of

NORTH COUNTY COMMUNICATIONS

CORPORATION OF OREGON,

Complainant,

vs.

QWEST CORPORATION D/B/A

CENTURYLINK QC,

Respondent.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Answer and Counterclaims

I. INTRODUCTION

Qwest Corporation d/b/a CenturyLink QC (“CenturyLink”), files this Answer to

the Complaint North County Communications Corporation of Oregon (“Complainant”

or “NCC”), pursuant to OAR 860-016-0050. In the Complaint, NCC makes

unsubstantiated and inaccurate factual allegations. The Complaint also omits facts

which are critical to the case. Importantly, the Complaint omits from its factual

allegations that, since July of 2008, it has not invoiced CenturyLink for the charges it

argues CenturyLink must pay to it. In addition, Complainant has failed to remit

payment for invoices to CenturyLink and has failed to refund overpayments that

CenturyLink made to it.
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II. ANSWER

Unless specifically admitted, CenturyLink denies each and every allegation in

NCC’s Complaint. Each and every factual assertion and statement of applicable law

made in any response stated below shall be, and hereby are incorporated by reference

into every other response stated below. CenturyLink answers the allegations in the

Complaint as follows:

1. CenturyLink admits the allegations in paragraph 1.

2. CenturyLink admits the allegations in paragraph 2.

3. CenturyLink admits the allegations in paragraph 3. As noted in the

Complaint (¶¶ 3-6), the parties attempted in good faith to resolve the dispute, but

despite those efforts were unable to find one.

4. CenturyLink denies the allegations in paragraph 4. CenturyLink raised its

dispute in or around August of 2008. For reasons stated, CenturyLink disputed certain

invoices for traffic minutes that were erroneously characterized by NCC as

compensable local call termination minutes. CenturyLink affirms that it attempted to

resolve the disputed charges, but North County refused to provide information to

support its claim that all of the minutes of use were compensable. CenturyLink denies

all other allegations in paragraph 4.

5. CenturyLink admits the allegations in paragraph 5.

6. CenturyLink admits the allegations in paragraph 6.

7. CenturyLink admits that it provided notice of disconnection. However,

CenturyLink denies any implication that this was the first notification provided to NCC

of its delinquency. CenturyLink notified NCC numerous times that NCC was

delinquent in payments of charges invoiced by CenturyLink under the ICA for the local

interconnection trunking and transiting records provided by CenturyLink to NCC in
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Arizona. CenturyLink affirms that it sent the termination notice dated July 11, 2012 and

that it did so because of NCC’s failure to pay properly invoiced charges. Such

nonpayment is an uncured material breach of the ICA, and termination is an

appropriate action. CenturyLink denies all other allegations in paragraph 7.

8. CenturyLink admits the allegations in paragraph 8, except that it denies

that its actions violated the tolling agreement.

9. CenturyLink admits the allegations in paragraph 9.

10. CenturyLink admits that the interconnection agreement attached to the

Complaint is identical that on file with the Commission and otherwise denies the

remaining allegations in paragraph 10.

11. CenturyLink admits the allegations in paragraph 11 only to the extent that

the interconnection agreement attached to the Complaint is identical that on file with

the Commission, but denies all other allegations in paragraph 11.

12. CenturyLink admits that the ICA provides for compensation for the

termination of local calls that originate on the CenturyLink network and terminate on

the NCC network, but denies the ICAs require CenturyLink to compensate NCC for

local minutes terminating to NCC that are originated by third party providers,

IntraLATA LEC toll minutes terminating to NCC for which CenturyLink is not the

originating toll provider, or for Jointly Provisioned Switched Access Traffic, as

described in this answer. CenturyLink denies all other allegations in paragraph 12.

13. Upon information and belief, CenturyLink admits that NCC terminated

local calls from CenturyLink beginning in 1997, and may continue to do so; however,

NCC has not invoiced CenturyLink for the termination of local calls since August of

2008, and certain of NCC’s billings prior to that time were disputed for the reasons

stated above. CenturyLink denies all other allegations in paragraph 13.



IC 16 – Answer of CenturyLink – Page 4 of 11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14. CenturyLink denies that all of NCC’s billings under the 1997 ICA were

compensable local call termination services under the ICA. CenturyLink admits that it

paid NCC’s invoices, but on or about August 14, 2008,1 CenturyLink claimed a refund

for amounts that were not properly billed as local call termination, as stated in this

Answer and CenturyLink’s counterclaims, under Count 1. CenturyLink denies all other

allegations in paragraph 14.

15. CenturyLink denies the allegations in paragraph 15. CenturyLink

determined in or around August of 2008 that NCC had overbilled CenturyLink and

informed NCC that it had over-billed CenturyLink. CenturyLink disputed and sought

refunds related to traffic for which NCC was not entitled to compensation, specifically,

overpayments for traffic not originated by CenturyLink’s end-users. CenturyLink

received no further billing for such traffic after approximately August of 2008.

16. CenturyLink admits that no resolution of its claim for refunds has been

reached. CenturyLink denies the remaining allegations in paragraph 16. Since August,

2008, NCC has not billed CenturyLink for local call termination minutes; accordingly, it

is inaccurate and misleading for NCC to allege that CenturyLink “ceased paying NCC’s

invoices.”

17. CenturyLink admits that NCC ceased issuing invoices to CenturyLink for

local termination services, but denies the reasons NCC alleges for such cessation.

CenturyLink denies that it agreed to any suspension of properly and lawfully

calculated invoicing and payment obligations under the applicable ICA. CenturyLink

denies all other allegations in paragraph 17.

18. CenturyLink admits the allegations in paragraph 18.

1 See, Exhibit 1, Letter from Nancy Batz to Todd Lesser, dated August 14, 2008.
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19. CenturyLink denies the allegations in paragraph 19. CenturyLink did not

unilaterally impose the formula to determine what NCC was permitted to bill under the

ICA. The categories of traffic that should be excluded were identified prior to 2001.

NCC excluded such traffic and applied the exclusion factors determined by

CenturyLink traffic studies for several years, but subsequently NCC unilaterally ceased

to comply with those understandings, which ultimately let CenturyLink to disputed

portions of NCC’s bills.2

20. CenturyLink admits that NCC uses multi-frequency (“MF”) signaling.

CenturyLink transmits all call data that is contained in the call stream. However, there

is no called party number data, i.e. ANI, in local calls using MF signaling. Because NCC

uses MF, CenturyLink cannot technically provide ANI for local calls. The controlling

provisions of the ICA determine the methodology for billing minutes of use.

CenturyLink denies the remaining allegations in paragraph 20.

21. CenturyLink denies the allegations in paragraph 21. CenturyLink does

not believe the formula contained in paragraph 21 results in an accurate count of

minutes. The formula posited by NCC should, but does not, subtract all transiting

traffic, such as, for example, traffic from rural ILECs. Furthermore, CenturyLink is

without knowledge of how NCC can identify and “subtract MOU known to belong to

other carriers and other billings.” The only authorized methodology is that which is

contemplated in the parties’ interconnection agreements. CenturyLink denies the

remaining allegations in paragraph 21.

22. CenturyLink denies the allegations in paragraph 22.

2 See Exhibit 2, November 6, 2008 Letter from Nancy Batz.
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23. CenturyLink admits that its view of how local call termination billing

methodology is true. CenturyLink denies the remaining allegations in paragraph 23.

24. CenturyLink denies the allegations in paragraph 24.

25. CenturyLink denies the allegations in paragraph 25, and specifically

incorporates the responses stated in paragraph 20 above. Furthermore, the 1997 ICA

required NCC to convert to SS7 signaling, which is a more modern method of signaling

used by every other CLEC that interconnects with CenturyLink. SS7 would provide

call origination information, which cannot be supported by MF signaling. NCC failed

to convert to SS7.

26. CenturyLink denies the allegations in paragraph 26.

27. CenturyLink denies the allegations in paragraph 27. The 1997 ICA and

the 2011 ICA provide for the payment of MUX charges. CenturyLink charges all other

CLECs, and all other CLECs pay, the same MUX charges that NCC complains against in

its Complaint.

28. CenturyLink denies the allegations in paragraph 28, and specifically

incorporates the responses in paragraph 27 above.

29. CenturyLink denies the allegations in paragraph 29, and specifically

incorporates the responses in paragraph 27-28 above.

30. CenturyLink denies the allegations in paragraph 30, and specifically

incorporates the responses in paragraph 27-29 above.

31. CenturyLink denies the allegations in paragraph 31, and specifically

incorporates the responses in paragraph 27-30 above.

32. CenturyLink denies the allegations in paragraph 32.

33. CenturyLink admits that it has charged NCC non-recurring charges for

circuits CenturyLink has provisioned, at NCC’s request, to interconnect the Parties’
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networks, and that such non-recurring charges are not properly subject to proration.

CenturyLink denies all other allegations in paragraph 33.

34. CenturyLink denies the allegations in paragraph 34, and specifically

incorporates the responses in paragraph 33.

35. CenturyLink denies the allegations in paragraph 35, and specifically

incorporates the responses in paragraph 33-34.

36. CenturyLink denies the allegations in paragraph 36, and specifically

incorporates the responses in paragraph 33-35, and states further that that no credits are

owed.

37. CenturyLink admits that it is required to provide JPSA records to NCC

when requested, and offers transit records, but denies that the 1997 ICA3 and 2011 ICA4

prohibit CenturyLink from charging NCC for those records. CenturyLink charges all

CLECs for records on a non-discriminatory basis. CenturyLink denies all other

allegations in paragraph 33. CenturyLink denies all other allegations in paragraph 37.

38. CenturyLink admits that it has charged and continues to charge NCC for

call records, but denies that such charges are unlawful and anticompetitive, and all

other allegations in paragraph 38. CenturyLink specifically incorporates the responses

to paragraph 46.

39. CenturyLink denies the allegations in paragraph 39. Whether

CenturyLink must pay for local termination charges depends on whether traffic was

originated on its network and terminated locally on NCC’s network, not on whether

3 See 1997 ICA, Transit Records Amendment (approved by the Commission on January 12,

2004) with respect to transit records; with respect to JPSA records Section V, Reciprocal Traffic

Exchange, K. Billing Arrangements, 3. For Jointly Provided Switched Access Records.
4 See 2011 ICA, Section 7.6 regarding transit records; regarding JPSA records, Section 7.5.
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NCC has paid for call detail records. CenturyLink denies the remaining allegations in

paragraph 39 and specifically incorporates the responses in paragraphs 37-38.

40. CenturyLink denies the allegations in paragraph 40 and specifically

incorporates the responses in paragraphs 37-39.

41. CenturyLink lacks sufficient information regarding other carriers’ charges

to form a belief regarding the allegations in paragraph 41 and therefore denies them.

42. CenturyLink denies the allegations in paragraph 42.

43. CenturyLink lacks sufficient information regarding what testimony and

arbitration proceedings NCC alleges support its positions and therefore denies the

allegations in paragraph 43.

44. CenturyLink lacks sufficient information regarding the allegations in

paragraph 44 and therefore denies them.

45. CenturyLink denies that the relief requested by Complainant is

appropriate for the reasons set forth in this Answer.

III. AFFIRMATIVE DEFENSES

46. Complainant has failed to state a claim upon which relief can be granted.

47. NCC has not rendered an invoice to CenturyLink for call termination

charges since July, 2008. To the extent that the Complainant seeks Commission

determination and an order compelling CenturyLink to pay for local call termination

since that date, the Complaint should be denied.

48. As a matter of contract, CenturyLink cannot be liable for charges never

billed. Under the ICA, an accurate bill must precede an obligation to pay.

49. Any claim made by NCC for access charges after July, 2008 should be

barred on equitable grounds. CenturyLink and NCC never agreed to suspend 2011
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billing and payment obligations. NCC did not notify CenturyLink that it was

withholding invoicing for later true-up. NCC’s omission of billing is a unilateral

failure. Inaction with respect to the enforcement of a claim can act as a bar against the

claim, particularly when the inaction has diminished the ability of the other party to

defend against the claim. That is true here, where information necessary for analysis of

2011 call traffic – using MF signaling – is lost every month it is not retrieved. It appears

that NCC’s strategy is to make a claim that is difficult to contest because data from the

relevant billing periods is not recoverable.

50. In the alternative, CenturyLink asks the Commission to deny NCC’s

request for an award for amounts arising after July, 2008, because the claim is not ripe

for adjudication. Any such claim is not justiciable because the charges have not been

billed or stated in the Complaint.

IV. COUNTER CLAIMS

51. CenturyLink brings these Counterclaims against NCC as a result of NCC’s

violations of the applicable interconnection agreements. These Counterclaims consist of

two counts, as follows:

Count I

(Refund of Overcharges)

52. CenturyLink’s responses above are incorporated herein by reference.

53. NCC’s invoices for claimed local call termination from July of 2006

through July of 2008 did not properly subtract minutes for traffic originated by other

carriers. The analysis attached to the August 14, 2008 notice of dispute (Exhibit 1)

shows that CenturyLink disputed $2445.42 of NCC’s charges in Oregon.
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54. The methodology for calculation of billable minutes, necessitated by

reason of NCC’s use of MF signaling, was established as early as 2003. The November

6, 2008 letter from Nancy Batz to Todd Lesser recounts the history of the agreements

establishing the methodology. A copy of that letter is attached as Exhibit 2.

55. NCC’s failure to properly calculate and bill the charges violates the 1997

ICA. CenturyLink is entitled to a refund of the overcharges, plus interest.

Count 2

(Non-Payment of Charges for Local Interconnection Trunking and Transiting

Records)

56. NCC has failed to pay for local interconnection services (“LIS”) since . An

aging of the account for unpaid services is set forth in the spreadsheet attached as

Exhibit 1.

57. NCC has failed to pay for transiting records requested from CenturyLink.

An aging of the account for such services also appears on Exhibit 1.

58. CenturyLink is authorized to charge for LIS and for transiting records

under the terms of the 2011 ICA, and NCC’s failure to pay the charges assessed is a

material breach of the ICA.

IV. CONCLUSION AND REQUEST FOR RELIEF

WHEREFORE, CenturyLink respectfully requests the Commission to provide the

following relief:

A. Deny all of the relief requested by NCC in its Complaint.

B. Issue an order finding for CenturyLink on the first count of CenturyLink’s

counterclaim, and ordering NCC to refund to CenturyLink the disputed amounts, plus

interest.
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C. Issue an order finding for CenturyLink on the second count of

CenturyLink’s counterclaim, and ordering NCC to pay the CenturyLink for the LIS

trunking and records charges identified in Exhibit 1.

D. Provide any all other equitable relief that the Commission deems

appropriate.

Respectfully submitted this 10th day of September, 2012,

By:

Charles L. Best, OSB No. 781421

Attorney at Law

1631 NE Broadway, Suite 538

Portland, OR 97232-1425

Phone/Fax: (503) 287-7160

chuck@charleslbest.com

Attorney for Defendant
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