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BEFORE THE PUBLIC UTILITY COMMISSION

OR OREGON
AR 566
In the Matter of Permanent Rule )
Amendments to OAR 860-032-0007 to )
Address Call Termination Issues ) STAFF COMMENTS
)

The Public Utility Commission of Oregon Staff (“Staff’’) submits these comments in
response to written comments submitted in this docket by Monroe Telephone Company on
September 11, 2012, by Verizon, tw telecom of oregon llc, Level 3 Communications, Sprint
Communications Company, Oregon Telecommunications Association (OTA), CenturyLink,
Oregon Cable Telecommunications Association (OCTA), Frontier Communications on
September 28, 2012, and by AT & T on October 1, 2012,

Background;

In May 2009, the Commission received the first documented complaint from an Oregon
consumer regarding a call completion issue. In January 2011, Staff began receiving complaints
from rural telecommunications providers regarding call completion complaints from their
customers, specifically Monroe Telephone and Helix Telephone. Staff held an informal
workshop with industry representatives on June 24, 2011 to discuss call completion issues.
Subsequently on July 5, 2011, the Commission formally opens investigation docket UM 1547.

After a pre-hearing conference was held to establish a procedural schedule in UM 1547,
on April 23,2012, Staff filed Staff’s Comments, in which Staff recommended initiation of a
rulemaking docket. At the end of May 2012, the other parties filed responsive comments. In
June 2012, the parties to the investigation docket participated in an informal workshop to discuss
draft rules that Staff had formulated and shared with the parties. Several carriers present at the
workshop indicated that while they did not support the need for rulemaking, they intended to

develop a consensus proposal for alternate language to Staff’s proposal, working with OTA.
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On June 26, 2012, the Commission issued Order No. 12-237, directing Staff to initiate
rulemaking on an expedited basis to address the issues raised in Docket No. UM 1547. On July
6, 2012, this rulemaking docket, AR 566, was opened.

On July 20, 2012, the Notice of Proposed Rulemaking was issued to interested parties.
On July 31, 2012, the Citizens’ Utility Board (CUB) filed opening comments, supporting
adoption of the proposed amendments. A public hearing on the proposed rule amendments was
held on August 22,2012, A schedule was set for the proceeding with initial comments due
September 21, 2012 and final comments due September 28, 2012. These dates were later
extended to September 28, 2012 and October 5, 2012, respectively.

On September 20, 2012, a draft of alternate language was first provided to Staff.
Additional variations and versions were circulated among the parties in the following week. The
parties’ initial comments provide a few different proposals for alternate language. Staff
participated in a conference call with the parties on'October 2, 2012 in which different proposals
for alternate language were discussed.

Staff appreciates the effort and time that the parties devoted to addressing intrastate call
termination issues in Oregon and to proposing various changes to the proposed rule amendments.

Rather than respond to each party’s comments individually, Staff’s comments are organized as

follows:
L. Staff’s proposal to revise the proposed rule amendments based on the
comments received.
I1. Staff’s response to common issues raised by the parties.
II.  Staff’s response to alternate language proposed by various parties.

I. Staff’s propaosal to Revise Proposed Rule Language.

Upon review of the comments filed in this proceeding, Staff believes the proposed
amendments would be improved with some revisions taken from or based on the various
comments that were filed. Staff supports adoption of the rule amendments with the revisions

discussed below. These revisions are marked on Attachment 1,
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AT&T’s comments note that “the FCC has specific rules that allow carriers to block
some calls.” AT&T Comments at 4. The proposed amendments added subsection (16) which
provides an exception for state or federal law provisions that allow for blocking, choking,
reducing or restricting traffic. The proposed amendments did not include a similar exception to
the requirement in subsection (17) that a certificate holder take reasonable steps to ensure that it
does not adopt or perpetuate routing practices that result in lower quality service. Staff’s
proposed revisions include this exception. Attachment 1.

Verizon commented that the phrase “acting as an agent” in subsection (19) is vague or
overbroad. Verizon comments at 16, Staff’s proposed revisions delete the phrase “acting as”,
Attachment 1.

OTA’s comments indicated that the language in subsections (19) and (20) may be too
narrow for the intended purpose. While an underlying carrier may be an agent or employee of
the certificate holder, the underlying agent may fill other roles, such as a contractor or a
subcontractor, OTA comments at 3; see also Verizon comments at 16, Staff’s proposed
revisions add the phrase “contractor or subcontractor” to these subsections. Attachment 1.

OCTA comments that the reference to the actions of employees in subsections (19) and
(20) does not limit the actions of employees or agents to those acting within the scope of their
employment. OCTA Commentsat 13. Anagent is not necessarily an employee. But staff’s
proposed revisions qualify “employee” with the phrase “acting within the scope of the person’s
employment” to these subsections. Attachment 1.

II. Staff’s Responses to Common Issues Raised by the Parties.

A. The Assertion that Rulemaking is Unnecessary is Incorrect.

Comments filed by several parties contend that the Oregon PUC should refrain from
adopting an administrative rule that addresses the completion of intrastate calls in Oregon.

These parties advocate a “wait and see” position for the Commission for several reasons:
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* The recent actions of Federal Communications Commission (FCC) including
issuance of the ICC-USF Reform Order, issuance of the 2012 Declaratory
Ruling, and formation of the Rural Call Completion Task Force, should be
given an opportunity to have an effect on carriers. CenturyLink Comments at ;
OCTA Comments at 1, 5; Verizon Comments at 3, 8; Sprint/tw telecom/Level 3
Comments at 2, 3, 4; AT&T Comments at 2;

* The ICC phasedown to bill and keep practices will eliminate the incentive to
engage in practices that affect call completion. OCTA Comments at 5, Verizon
Comments at 6, 8; ’

* The FCC’s ICC-USF Reform Order prohibits call blocking including VoIP.
OCTA Comments at 5; and

NECA test results show improvement in call completion to rural areas. OCTA
Comments at 6.

Staff provided a detailed examination of the reasons why immediate action by the
Commission is necessary in the Staff Comments filed in Docket No. UM 1547, the
Commission’s investigation proceeding thatlead to initiation of this rulemaking proceeding. A
copy of these Staff Comments is attached hereto as Attachment 2.

Since the time that Staff filed its comments in UM 1547, additional reasons for action
have become apparent. First, we note that the FCC’s 2012 Declaratory Ruling (DA 12-154)
reiterates many of the points made in its 2007 Declaratory Ruling (DA 07-2863). The 2007
Ruling was issued to clarify that “no carriers, including interexchange carriers, may block,
choke, reduce or restrict traffic in any way” (2007 Ruling at para 6). The 2012 Ruling quotes the
2007 Ruling and provides that “no carriers, including interexchange carriers, may block, choke,
reduce or restrict traffic in any way* (2012 Ruling at para. 9). If the 2007 Ruling had been
effective in preventing the problem of rural call completion, the 2012 Ruling would not have
been necessary. Staff sees no evidence that the 2012 Ruling will be more effective over the long
term than the 2007 Ruling in addressing this problem, particularly for intrastate purposes.

In the OCTA’s Comments, it notes that by July 2012, carriers had reduced by half the

difference between their intrastate terminating access rates and their interstate access rates.
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However, it is not the difference between a rural LEC’S state and interstate terminating access
rates that are the cause of the problem,; it is the difference between the terminating access rates of
rural vs. urban LECs that creates the incentive to fail to complete calls,

OCTA also cites to an improvement in call completion rates as documented in NECA’s
May 2012 call completion test results. What OCTA does not mention is that the call failure rate
to rural areas (6.5%) as documented in that NECA test was almost thirteen times higher than the
call failure rate into urban areas (0.5%),

It is true that the FCC’s ICC-USF reform order is intended to eliminate the incentive for
carriers to block calls, but the phase-down to bill and keep will not be fully effective for Rate-of-
Return carriers for another eight years. Rural carriers and national independent organizations
continue to advocate on the rural customers’ behalf, even conducting independent tests which
demonstrates the problem persists. NARUC recently sent a letter to the FCC, encouraging the
FCC to ‘drop the hammer’ and fine offenders. OTA filed a copy of this letter in this docket on
October2,2012. At this point, there is no indication whether the FCC will, f0}' the first time,
impose civil penalties on a carrier for a call completion violation.

More than a year after the FCC Call Completion Workshop, almost a year after the ICC-
USF Reform Order, and eight months afier the FCC’s Declaratory ﬁuling, the problem of rural
call completion in Oregon persists. Oregon customers continue to experience call completion
issues. This Commission continues to receive call completion complaints. Oregon carriers
continue to receive customer complaints about call completion issues. See Monroe Telephone -
Comments at 1-2. A “wait-and-see” approach to FCC efforts is not in the public interest,
Continued inaction by this Commission is not in the public interest.

B. An Oregon Rule will not Conflict with Federal Law.

Several parties commented that an Oregon rule addressing call completion would conflict
with federal law in some way, either by undermining the national regulatory framework (Verizon

Comments at 9) or because the state has no authority over interstate traffic (Verizon Comments
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at 9; AT&T Comments at 2) or because there is no evidence of an Oregon-specific problem (tw
telecom/Sprint/Level 3 Comments at 1).

Staff crafted its proposed amendments to mirror FCC requirements to the maximum
extent possible so as to minimize the potential for any conflicts. Staff does not see any specific
conflicts given the wording of the proposed rule amendments. OCTA’s concerns about Oregon
rules interfering with a carrier’s ability to efficiently manage its networks are misplaced.
Compliance with federal requirements should result in compliance with Oregon requirements.
Staff’s proposed rules do not add to federal requirements.

Perhaps more importantly, the FCC, including the Rural Call Completion Task Force, is
aware of this proceeding. Yet, to date, Staff has not heard any objections from the FCC
regarding its proposed rulemaking. Staffrecently contacted an FCC staff member, Richard
Hovey, Telecommunications Systems Specialist, to inquire about the FCC’s position. He
indicated he had forwarded this inquiry to other members of the Rural Call Com;letion Task
Force and to staff involved in drafting Declaratory Ruling 12-154, but had heard no suggestion
that Oregon should not continue with the rulemaking process. He further offered his personal

opinion that the proposed rules do not conflict with the Declaratory Ruling. A copy of this

correspondence is attached as Attachment 3,

C. Development of the ATIS Handbook Does not Affect the Need for a Rule.

Several commenters urge the Commission to allow the industry to implement the
standards and practices outlined in the recently-released Intercarrier Call Completion/Call
Termination Handbook' published by the Alliance for Telecommunications Industry Solutions
(ATIS). CenturyLink Comments at 1; OCTA Comments at 6-7; AT&T Comments at 5, 7.

Staff supports this industry effort to develop best practices related to call completion, and
Staff encourages carriers to implement the standards and practices outlined by ATIS inits .

Handbook. Indeed, implementing the standards and practices in the handbook would be

" This handbook is available online fora free download by the public at:
http://www.atis.org/docstore/product.aspx?id=26780.
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evidence that a certificate holder in Oregon is taking reasonable steps to ensure that it does not
adopt or perpetuate routing practices identified in subsection (17)of the proposed rule
amendments,

However, rulemaking is still necessary in Oregon for several reasons. ATIS isa
voluntary membership organization. Not all carriers are members of ATIS. Compliance with
the handbook is not mandatory and ATIS has no authority to enforce its voluntary standards.
AT&T acknowledges this point. AT&T Comments at 5. There is no indication that carriers are
necessarily following these standards. For example, Section 5 of the Handbook addresses
“Management of Underlying Carriers.” Yet several commenters who endorse the use of ATIS
also comment that subsections (19) and (20) of the proposed rtile should not be adopted because
they have no ability to manage underlying carriers. See Verizon Comments at 16; CenturyLink
at 4; tw telecom/Sprint/Level 3 at 9-10. The arbitrary nature of such comments illustrates the
fallacy of reliance on a private organization with a voluntary membership to adopt guidelines
that are neither enforceable nor mandatory. The Commission cannot shun this opportunity to
protect the public interest in Oregon.

Moreover, the ATIS Handbook does not establish new standards. It simply reiterates
existing standards as best practices. The new material in the handbook outlines symptoms of the
call completion problem and provides suggestions for how carriers should work with each other
to resolve issues. In a separate document, ATIS provides an updated list of carrier-specific
contacts dedicated to resolving call completion issues, This is informative. But, just as the 2012
FCC Declaratory Ruling, which restates the 2007 FCC Declaratory Ruling, has not eliminated

call completion problems, reliance on the handbook will not be sufficient action,

D. Allowing carriers to resolve call completion issues among themselves is not a
viable option.

A couple of commenters suggest that rather than adopt the rule amendments, the

Commission should allow carrier-to-carrier resolution of call completion issues. Verizon
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Commentsat 10; AT&T Comments at 6.

Staff agrees that carriers could accomplish much by cooperating to resolve these issues
and sharing information. Ifcarriers had been engaged in such efforts, call completion problems
would not have occurred and would not now be occurring. Yet they persist. Given the length of
time that this problem has persisted, and the atiention devoted to it, it appears that the industry
has not been able to resolve the issue internally. Some carriers may not have much incentive to
engage in such efforts, particularly if their own customers are not adversely affected. The public
interest therefore requires more than the carriers have been able to provide through their self-
policing efforts. ‘

Staff nonetheless encourages continued efforts by the Industry to deal with these issues,
including sharing carrier-specific contactinformation. Given the complexity of modern
networks, the proposed rules do not attempt to pinpoint the cause of the failures — Staff agrees
that is best left to the carriers. But Staff disagrees that carriers left to their own devices will
resolve the issue without regulatory oversight, The industry has been aware of these problems
for two years. It has operated without state regulatory oversight of this problem during that time,
yet the problems persist and a solution has not been forthcqming. Further delaying action by this
Commission is therefore not in the public interest. Nothing in these rules prevents carriers from

continuing to work together and as an industry to resolve the issue.

E. Exercise of the Commission’s Existine Statutory Authority is not Preferable to
Adopting Call Completion Rule Amendments.

A few commenters stated that call completion rule amendments are not necessary
because the Commission has sufficient existing statutory authority. CenturyLink Comments at
2; OCTA Comments at 3; tw telecom/Sprint/Level 3 Comments at 4. OCTA asserts that
enforcement of existing authority on a case-by-case basis is preferable because rulemaking is
impractical, would lead to regulatory uncertainty and chilled investment. OCTA also asserts that

rulemaking would lead to an increase in complaints filed, but that would only exacerbate the
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underlying problems because there would be additional enforcement proceedings and litigation.
(OCTA at3).

Case-by-case enforcementactions have limited effect as they involve a single certificate
holder and a specific set of facts. Rather than expend a significant amount of time and resources
on a number of enforcement actions, Staff recommends that the Commission adopt the proposed
rule amendments, The proposed rule amendments only serve to clarify, for the entire industry,
Commission’s expectations of certificate holders, which are included with the conditions of
certification. Essentially, the rule amendments spell out for certificate holders that as a condition
of their certificate, they must complete their customers’ long distance calls within Oregon.
Having clarified the Commission’s expectations, Staff expects the number of complainfs, and the
need for individual enforcement actions, to drop. Itis difficult for Staffto envision how the rule
amendments will, if adopted, generate more complaints, as OCTA alleges. Rather, any
enforcement action following adoption of the proposed rules is likely to be much more effective
and efficient.

Staff has examined the State regulatory regime and considered amendments to the service
quality rules. See Staff Comments at 7-8, 10, Docket No. UM 1547, Attachment 2. Staff
concluded it would be extremely difficult to adopt a blockage/call failure standard as no known
industry standards exist. See Staff Comments at 10, Docket No. UM 1547, Attachment 2. For
that reason, Staff supports amendment of the conditions for certification rule, OAR 860-032-

0007. Compliance with the conditions set forth in the proposed amendments is not impractical.

F. The Commission Cannot Duplicate the FCC's Approach. .

CenturyLink references the FCC Declaratory Ruling and comments that the Commission
could take the same approach and *“* * *clarify by order whether and to what extent the existing
law applies to call termination* * *.” CenturyLink Comments at 3.

Outside the context of a contested case, rulemaking is the appropriate vehicle for the

formulation of generally-applicable Commission policy. The Commission is free to initiate
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rulemaking proceedings at any time, which the Commission has done in this instance, following
the UM 1547 investigation. We also note that while an “interested person” can petition the
Commission for a declaratory ruling on a given set of facts at any time, no one has filed a

petition to date. ORS 756.450.

G. The Proposed Rule Amendments will not have Unintended Harmful

Consequences,

Some comments allege that the proposed rule amendments may lead to unforeseen or
unintended consequences. Forexample, CenturyLink comments that the proposed amendments
could affect routing practices, potentially resulting in higher long distance rates. CenturyLink
Comments at 3.

The proposed rule amendments merely require that calls that should be completed
actually are completed. The proposed amendments do not dictate specific routing practices; it is
not clear to Staff why carriers doing what they are in business to do (i.e., terminate legitimate
traffic) should actually increase their retail costs. However, to the extent carriers are dropping
traffic in order to avoid paying higher terminating access charges, Staff agrees carrier costs may
increase as a result of carrier compliance with the proposed rules. A carrier will not be avoiding
such costs if they are, in fact, complying with the FCC Declaratary Rulings.

Staff agrees with AT&T that, given the complexity of the existing network, call failures
may result from unintended causes. Any number of things can cause calls to fail, including
human error, equipment failure, etc. What Staff finds puzzling is that, although such faults have
existed for years, the number of rural call completion problems has exploded in recent years.
There is no a priori reason to believe that humans are more prone to error than they were two
years ago, or that equipment fails at a greater rate than two years ago. Some other factoris
causing these probjems.

If the proposed rule amendments are adopted, then the case-by-case enforcement process

advocated by some commenters would become a tool to provide effective and informative
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guidance to the industry. Staff expects to work cooperatively with carriers if a complaint is
received after adoption of the proposed rules. For example, Staff would not expect to take
enforcement action if a rule violation is due to an isolated instance of hardware failure. Similarly,
the Commission has a long history of working cooperatively to resolve enforcement issues. Staff
does not expect such practices to change if the proposed amendments are adopted.

H. The Rule Amendments Cannot be Limited to Addressing Call Failures.

At least one commenter states that the proposed should focus on a failure to complete
calls, not routing practices. See CenturyLink Comments at 3.

Staff’s probosed rule amendments do not dictate specific routing practices. However, call
completion problems extend beyond call failures, as even the FCC recognized in its 2012
Declaratory Ruiing, which listed examples of call termination and call quality problems
including excessive call setup delay, calls that fail to connect, prolonged ringing before the called
phone actually rings or is never rung at all, looping between providers, and false and misleading
intercept messages. 2012 Ruling at § 6.

The ATIS Handbook contains guidelines clearly designed to prevent looping and address
quality issues. See ATIS Handbook, page 26, Section 4.3.6. These guidelines would not be
necessary if call termination was the only issue resulting from call completion issues.

I. Staff’s proposed rule amendments Do Not exceed the Commission’s Authority.

Staff identified three different comments to the effect that a particular proposed
amendment is not within the Commission’s rulemaking authority. We address each in turn.
First, Verizon comments that proposed subsection (17) exceeds the Commission’s authority,
because it cannot impose a non-discrimination standard on IXCs or CLECs. Verizon Comments
at 14. Verizon bases this argument on the fact that ORS 759.260 and 759.275 proscribe
discriminatory practices for telecommunications utilities, and alleges the Commission’s
rulemaking authority is somehow limited by these statutes. Verizon Comments at 14,

Verizon misses the point. It is precisely because the Legislative Assembly has not
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expressly prohibited IXCs or CLECs from engaging in discriminatory practices that a rule is
necessary. An agency with rulemaking authority is generally not limited to repeating what is
already provided in statute. The Commission’s rulemaking authority is certainly broad enough
to authorize the proposed amendments. See ORS 759.036 and ORS 756.060.

Second, CenturyLink and OCTA both comment that the proposed subsection (18) is
outside the scope of the Commission’s authority because the Oregon Unlawful Trade Practices
Act (UTPA) exists. CenturyLink Comments at 3-4; OCTA Comments at 11. The UTPA does
not conflict with the Commission’s authority to condition the manner in which a carrier may
hold a certificate of authority. ORS 646.605 to 646.652. The broad regulatory authority of the
Commission over the conduct of certificate holders is set forth in ORS 759.036. We further note
that it is not uncommon for a state agency to establish rules restricting deceptive pra;;tices ina
particular trade. See, e.g., OAR 830-030-0100. Because the Commission has the expettise to
identify what may be a deceptive or misleading practice on the part of a certificate holder,
adoption of subsection (18) is appropriate. If the commenters believe that the Commission has
the authority to issue an Order prohibiting misleading practices such as false intercept messages,
as they propose, it is not clear to Staff why the Commission would not have authority to issue a
rule prohibiting the same practice.

Third, CenturyLink comments that the proposed subsection (19) attempts to change the
legal definition or relationship between carriers because an underlying carrier may not be an
agent of the certificate holder. CenturyLink Comments at 4. If adopted, the terms of subsection
19 may or may notapply to an underlying carrier. The text ofthe proposed rule plainly does not
require a certificate holder to employ or retain an underlying carrier as an agent.

J. Federal Requirements Are Not Sufficient to Address Intrastate Issues.

Two comments allege that federal rules already apply to local exchange and
interexchange carriers terminating telecommunications traffic in Oregon. OCTA Comments at

8; Verizon Comments at 12.
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The FCC has limited, if any, enforcement over purely intrastate traffic in Oregon,
Authority to enforce federal law or regulations associated with call completion has not been
delegated to the Commission. To protect the public interest, the Commission has authority to
regulate intrastate traffic and may exercise that authority to resolve this issue.

The OCTA comments that the FCC has not precisely defined what actions give rise to
call completion issues. OCTA Comments at 4. Neither do the proposed amendments. The
proposed rule amendments regulate results and outcomes, not a carrier’s intent, methods or
procedures. The amendments proh?bit the blocking and choking of traffic, just as the FCC’s
Declaratory Ruling does. The amendments prohibit discrimination, prohibit misleading intercept
messages and hold certificate holders responsible for their underlying carriers, just as the FCC

did in its Declaratory Ruling,

K. The Notice of Proposed Rulemaking Is Consistent with the Proposed
Amendments.

OCTA alleges that the Notice of Proposed Rulemaking is “not broad enough to
encompass the apparent subject matter of the proposed rules,” specifically subsections (18) to
(20). OCTA Comments at 8-9. |

The Notice issued in this proceeding meets the requirements of the Administrative
Procedures Act. ORS 183.335 requires that a Notice contain an objective statement
summarizing the subject matter in sufficient detail to inform a person that his or her interests
may be affected. ORS 183.335(2)(a)(B). The purpose of this requirement is to inform the public
of intended agency action and to provide the agency a chance to receive the benefit of public
comment on the matters being considered. Bassett v. State Fish and Wildlife Commission, 27 Or
App 639 (1976). |
"

I
"
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The Notice provides the following summary:

Amendments to the OAR 860-032-0007 are proposed to address the problem of
long distance calls not being completed to rural areas in Oregon at the same rate
at which long distance calls are completed to urban areas. The proposed
amendments prohibit intrastate telecommunications certificate holders from
blocking, choking, reducing or restricting traffic in any way; subjecting any
person, locality or exchange to undue or unreasonable discrimination; or engaging
in deceptive or misleading practices. Further, the amendments make certificate
holders liable for the actions of their underlying carriers. The proposed
amendments provide clearly stated call termination expectations for certificated
telecommunications providers and the framework for the PUC to hold certificate
holders accountable to complete long distance calls to rural areas at the same rate
at which they complete to urban areas.

Each of the five proposed amendments is squarely within the scope of this Notice. The text of the
proposed rule amendments were issued on July 20, 2012, As OCTA has commented on
proposed subsections (1 8) to (20), it is apparent that OCTA had notice of the intended agency
action and exercised its opportunity to provide the Commission with public comment,

L. The Extent of Oregon’s Jurisdiction over Wireless Providers Is Not a Roadblock.

Joint comments submitted by tw telecom, Sprint and Level 3 Communications state that
the proposed rule amendments will be ineffective with respect to wireless traffic. tw
telecom/Sprint/Level 3 Comments at 4.

The Commission’s authority over the terms and conditions of wireless service is not the
focus of this rulemaking. Assuming for the sake of argument that the commenters are correct,
that is not a reason to refrain from adopting the proposed amendments that apply to certificate
holders over which the Commission does have authority.

III. Staff’s Response to Alternate Language Proposals.

First, we note that CUB supports Staff’s proposed language. Monroe Telephone
reiterates in its comments that the problem is not cured, a wait and see approach is not
acceptable, and that Staff ’s proposal “may not be perfect but it is a positive step in addressing a
significant problem.” Monroe Comments at 2. OTA comments that as an initial position, it was

willing to support Staff’s proposed rules, although that was not supported by OTA members
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CenturyLink and Frontier. OTA Comments at 2. Other commenters, including CenturyLink,
OCTA and Verizon, oppose Staff’s proposed rule amendments. CenturyLink Comments at4;
OCTA Comments at 8; Verizon Comments at 11.

Several commenters propose alternate language to the proposed rule amendments.
CenturyLink Comments at 4-5; OCTA Comments at 8, 14; tw telecom/Sprintheve§ 3 Comments
at 6. Staffdoes not support adoption of any of these alternate proposals.

Staff's proposed rule amendments represent a carefully considered balance between
customers and carriers, are within the scope of the Commission’s jurisdiction, mirror federal
requirements to the extent practicable, and are necessary to protect the public interest.

Staff opposes adding language to rules 16 and 17 that has the effect of limiting the application of
those rules to terminating access charges. Any rule must be enforceable. Staff does not wish to
be in a position where it must divine a certificate holder’s intent. Staff’s proposed rule allows
the Commission to simply review a carrier’s practices and the results of those practices, The

rules seek to regulate the result of carrier behavior rather than evaluate intent,

We note here that Staff’s proposed rule does not establish strict liability, as OCTA
alleges, “Strict liability” means liability without fault. Black’s Law Dictionary 1422 (8" Ed
2004). Staff’s proposed rules simply prohibit certain practices and require a certificate holder to
take certain reasonable steps.

Staff caniot support deletion of subsections (18)-(20) of the proposed rule. Proposed
subsection (18) proscribes deceptive practices, and it is directly relevant to the call completion
issue (as evidenced by the FCC’s discussion in paragraphs 6 and 13 of its 2012 Declaratory
Ruling). As discussed above, ORS 759,036 provides statutory authority for Staff’s proposed rule,
including these subsections.

CenturyLink provides little explanation as to why its proposed rules are superior to
Staff’s proposal. CenturyLink and the OCTA both claim that subsections (18)-(20) have nothing

to do with call termination issues. Yet the FCC addressed each of the issues addressed in the

Page 15 - STAFF COMMENTS AR 566

SMR/Mmmi/3671366.D8C Bepartment of Justice
1162 Court Strect NE
Satem, OR 97301-4096
Phone: {503) 947-4342 / Fax: {503) 378-37384




S LN

S O 0 N N W

1
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

proposed rule in its Declaratory Ruling. Staff believes that inserting a false intercept message,
rather than completing a call to its destination, is certainly related to call completion. Our
proposed rule prohibits such practices, just as the FCC’s Declaratory Ruling does.

Staff’s proposed subsections (19) and (20), with the revisions proposed in these
comments, clarify that as a condition of certification, certificate holders are responsible for the
actions of their underlying carriers, if those carriers are acting as agents, employees, contractors
or subcontractors of the certificate holder. These two subsections are critical for effective
enforcement, Without them, originating carriers can wash their hands of any responsibility to the
end user for completing long distance traffic by simply pointing to a third party, claiming they
(the certificate holder) had nothing to do with the problem and are powerless to do anything
about it.

OCTA’s proposed version of rule subsection (16) suffers from the same problem as other
proposed alternatives: the rule incorporates enforcement language in what is supposed to be a
certification condition. The certification conditions apply to applicants and certificate holders;
the enforcement requirements would apply to complainants and to Staff, It makes no sense to
add OCTA’s proposed language under a certification section of the rules.

7 ‘
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"
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"
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IV. Conclusion

2 For the foregoing reasons, Staff respectfuslly requests that the proposed permanent rules
3 in Docket AR 566 be adopted as proposed with the revisions noted in Comment I, above.
4 DATED this ﬁ;ﬁﬁy of October 2012, |
5
6 Respectfully submitted,
ELLENF. ROSENBLUM
7 Attorney Greneral
8 A R,
9 Johanna M. Riemenschneider — /'W
10 é?’?(}]\]sgi‘/s'tgg?ffttorneys General J(/AG e £.
. Of Attorneys for Public Utility Commission Staff /'@ #e
12 S&é\"*’"é
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Page 17- STAFF COMMENTS AR 566
JMR/Mmm1#3671366.DCC Department of Justiee
1162 Court Street NE
Satem, OR 973014096
Phone; {583) 947-4342 / Fax: (503} 378-3784




AR 566 Proposed Rule Amendments

860-032-0007
Condliions of Certificates of Authority
A certificate to provide lelecommunications service shalt-bejs subject lo the foliowing conditlons:

{1} The certificate holder shalimust provide enly the telecommunkations service authorized In the
certificate,

{2} A telecommunications utility ekalimay not abandon service except as authorized under the
Commission's rules.

{3) For telecommunications utllitles, the records and books of the cedtificale holder are open to inspection by
the Commission, and shallmust be maintained accordingto the Commission'srules.

{4} For competlilive providers and cooperatives, the books and records of the certificate holder shalimust be
open loinspeclion by the Commissionto the extentnecessaty to verify information required of the cestificate
hotder. The books and records shalimust be maintained according to the applicable rules of the
Commission,

{5) The certificate holder shalimust pay all access charges and subsidies imposed pursuant to the
Commission’s rules, orders, tariffs, or price lists,

{6) The certificate holder Involved In the provision of an operator service shalipust:

{a} Notify all callers at the baginning of each call of the telecommunications providet’s name; however, a
felecommunications provider furaishing operator service far another tefecommunications provider may brand
the calt by identifying the other provider;

(b} Disclose rate and service information lo the caller when requested;
{c) Maintain a current [ist of emergency numbers for each service terrilory It sesves;
{d} Transfer an emergency cali lo the appropiiale emergency number when requested, free of charge;

{e} Transfer a call to, or instruct the caller how to reach, the originaling telecommunicatlons utility's operator
sesvice upon request of the caller, free of charge;

(f Not transfer a call to another operator service provider without the caller’s nolification and consent;
(g) Not bili or collect for calls not campleted to the caller’s destination telephone number; and

{h) Not screen calls and prevent or block the completion of calls which would allow the caller to reach an
operalor service company different from the certificate hglder. In addition, the cerlificate holder shall, through
conlract provisions with its call aggregator clients, prohibit the blocking of a caller’s access lo his or her
operalor seivice tompany of choice, A ceitlficate holder may apply for a waiver from this requirement if
necessary lo prevent fraudulent use of ils services.

(7) Telecommunicatiors providers who enter Inlo operator sesvica contracts or arrangements with cali
aggregators shalmust inciude in those contracts or arrangements provisions for public notification as
followss;

{a) A sticker or name plate identifying the name of the certificate holder shalimust be attached to each
telephone available to the public; and
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AR 566 Proposed Rule Amendments

{b} A brochure, pamphlet, or other notice ehalpiust be available in the immediate vicinity of the telephone
giving the name of the operator service provider, stating that rate quotes are available upon request, listing a_
toll-free telephone number for customer Inguliy, and giving instructions on how the caller may access other
operator servics providers,

{8) Competitlve providers may contract with telecommunlcations uililles, other competitive providers, or
other parsons for customer billing and collection under the following condi¥ons:

{&} The telecommunications utility, other competitive provider, or other person, in billing for the competitive
provider, shatmust include on the bill the name of a company with the infermation and authority to provide
information and resolve disputes about billing entries, a toll-free number to reach that company, and details
of the services and charges bllled;

(b} The telecommunicatlons utility ekatimay not deny telecommunications service to customers for failure to
pay charges for competitive provider services or unregulated utllity services.

(9) The ceﬁiﬁcate holder shatimust comply with Commission rules and orders applicable to the certificate
holder.

(10) The certificate holder shalimay not take any action that impairs the ability of other certified
talecommunications providers {o meet service standards specified by the Commission;

(11} The certificate holder shalimust respend in atimely manner to Cammission inguiries.
(12} The cettificate holder shalimust submit required reports in a timely manner.

{13) The certificate holder shalimust notify the Commission of changes to the certificate hoider’s name,
address, or felephona numbers withinten days of such change.

(14) Telecommunications providers shalithugt meet service standards set forth in applicatle Commission’s
rules, Including CAR 860-032-0012.

(16} The cerlificate holder shafimust timely pay all Commission {axss, fees, or assessments adopted
pufsuant to Oregon law or Commission rules, orders, tariffs or price lists,

1 f as otherwise allowed under state or federal law, the certificate holder must not
block, choke, reduce or restrict intrastate traffic in any way,

171 The cenif[cate ho!der must take reas H sure that it does not adopt or
| uting pre : except as otherwise ai!wed under state or federal law
i uaiﬁ sewice {0 an exchange with i} sreess rates than like
S xchange with lower terminating access rate
18} The certificate holder must not engage in deceptive ractices including but
not limited o Informing a caller that 2 numbet Is not reachable or is out of service when the
number is In fact reachabl In service,

18] The certificate holder must take reasonable steps to ensure that the actions of an

underlying carrder, if that underlying carrier is-seting.neg an agent, contractor or subcontractor

of or em ed hy the certlficate holder and a¢ting within the scope of the person’

employment, used to deliver traffic on beha ifi ider would not put t
Hie lder In violation of any Commission rule.
2
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AR 566 Proposed Rule Amendments

{20} The certificate holder Is liable for the actions of an underlying carrier used to deliver
traffic on hehsif of the certificate holder, if that underiving carrler {s an agent, contractor or
&M@szer of or emploved Exv tha certif icate ho der and acting within the scope of the

3@3252, .

Stat, Auth.: ORS 183, 756 & 759

Stats. Implemented: ORS 756.040, 759,020, 759.0368, 759.050, 740,226, 753,450 & 759.690

Hist.: PUC 27-1985(Tamp), f. & ef. 12-19-85 (Order No. 85-1203); PUC 16-1986, f, & ef. 11-17-86 {Order
No. 86-1159); PUC 10-1889(Temp), f. & cert, ef. 7-10-89 (Order No. 89-847); PUC 1-1990, {. & cert, ef, 2-6-
90 (Order No. 90-98); PUC 23-1990, 1. & cert. ef. 12-31-80 {Order No. 90-1918); PUC 9-1991, {, & cart. ef.
7-16-91 (Order No. 91-854); PUC 2-1998, . & cert. ef. 2-24-98; PUC 10-1998, f. & cert. of. 4-28-98; PUC 3-
1999, 1. & ¢art. ef, 8-10-99; PUC 4-2000, f. & cert, ef. 2-9-00, Renumbered from 860-032-0005(9); PUC 6-
2011, f. & cert. ef. 9-14-11
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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON
UM 1847

In the Matter of PUBLIC UTILITY STAFF'S COMMENTS
COMMISSION OF OREGON STAFF
Investlgatlon of Call Termination Issues.

INTRODUCTION

In January of 2011 the Oregon Public Utllity Commission’s telecommunication and
consumer complaint staff ("Staff"} began recelving complaints from rural
telecommunications carrlers that thelr customers were reporting problems recelving
oalls and fax fransmissions. Over time, these problems Increased In volume and
became significant enough, In some cases, to threaten the viabllity of local businesses
and to jeopardize the heaith and safety ofresidents unable to place emergency calls.

On July 8, 2011, the Commission opened docket UM 1547 to formally investigate the
problem. Since that time, Staff's Investigation has ylelded evidence of over 1,800
customer complaints regarding call completion, a pattern of call completion complaints
flled by rural consumers with OPUC's Consumer Setrvice Division, and slgnificant
varlances In call completlon rates reported by carriers.

In these comments, Staff summarizes Its Investigation of the problem and analyzes

potential causes, Based on thls Information, Staff provides alternatives for addressing

the problem and recommends that a rulemaking process be Initiated to expressly

prohibit discriminatory practices in the provision of telecommunications service,
ANALYSIS

A. THE CALL COMPLETION PROBLEM

1. Staff Investigation

Staffhegan-ie-investigate-the-call-eempletion-problem-after-recelving-a-nttimber of
troubling reporis from rural telecommunications carrlers, customers of which were
repotting problems recelving long distance cails and facsimile transmissions. As Staff
soon discovered, the problem can be a dlifficuit one to Identify, because the potential
reciplent of a call may not know that soimsone has tried to contact them, Problems can
only b e Identifled when the originating caller reports to the reciplient that they tried to
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place a call but it rang without belng answered, while the called party never heard the
phone ring.

Other complalnts related to call completion Issues include: dead alr on the line after the
call Is answered; unusually long call setup times (up to 50 rings); poor volce quality of
answerable calls (garbled, echo); and false or misleading Intercept messages such as;
“you have reached a number that s disconnected,” or “thls number Is not taking calls at
this time." Staff was told that the Issues experienced have een Intermittent and cyclical,
with each cycle seemingly more severe than the last.

On June 24, 2011, ORPUC Staff convened a workshop to discuss the call completlon
Issue, at which additional evidence was provided of widespread call completion
problems in rural areas. On July §, 2011, the Commission opened docket UM 1547 to
formally Investigate the problem.

After UM 1547 was opened, Staff sent data requests on September 30, 2011 and
December 12,2011 to 398 carriers.

In the first data request Staff attempted to assess the size and scope of the call
completion [ssue In Oregon. Staff's flrst data request asked carrlers how many
complalnts they had recelved from customers. Staff received 300 responses listing
1624 customer complaints. Staff Is convinced these trouble reports do not represent
the true size of the problem, for the reason that, as noted above, it Is extremely difficult
for Individuals to know that calls are not reaching them. '

Staff's second data request was for carrier switch records detalling all long distance
calls attempted on thelr network or tandem, and all long distance calls that failed to
complete., Staff's goal for requesting this data was to compute a call completion ratio
(CCR) for the same eleven months In both 2010 and 2011,

To date, Staff has received 198 responses to this second data request. Call completion
parameters used to compile ratlos differ by carrler. Most carriers reported call
completion rates varying between 90-100%. When reported data was broken down by
orlginating end office, average statewlde call completion rates of between 90-92% fell
slgnlificantly lower with respect to specific areas. The sheer volume of calls to
metropolitan areas not experiencing call completion Issues can quickly disslpate high
call fallure rates fora small rural town of 600, However, one carrler reported statewide
call completlon rates of only 23% to 40%.

Staff has also corresponded with other state commlssions (e.g., Washington, Nebraska,
lowa and Colorado) many of which have opened similar investigations, In an attempt to
-ascertaln the source of the problem.
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2, Impacts on Oregon Citizens
a) Lucas Trucking

The example of Lucas Trucking, inc. (“Lucas Trucking” or “L.ucas”) is instructlve as to
both the nature and potential Impact of the problem. Lucas Trucking has been in the
trucking buslness for 30 years and employs 20 truck drlvers. Steven and Georgla
Lucas own and run the business from their home in Monroe, Oregon. They accept load
offers from customers and route their trucks to plck up and dellver those loads. [n
January 2011, Lucas' customers hHegan reporting difficulties getting through to Lucas,
many dialing multiple times over perlods of several hours. Simllar problems were
reporied by more than twenty Lucas customets located both within and outside the state
of Oregon. As a result of call completion problems, Lucas Trucking has seen a
slgniflcant decline In business, and increases In costs to maintaln existing customer
relatlonships.

When the problems first surfaced, Mr. Lucas contacted Monroe Telephone for repalr,
Monroe repair techniclans checked the equipment, fiber, and copper cable servicing
Lucas Trucking multiple times, but could not identify a speclfic problem. Mr. Lucas
spent $5,000 replacing the system, but the rate of dropped and incemplete calls dld not
improve,

Lucas Trucking has five business roll-over telephone lines {calls dialed to the main
telephone line route or ‘roll’ to a second line when the fIrst line Is busy), a home number,
and a fax machine. Customers calling into Lucas Trucking report ringing with no
answer, dead air, dropped calls, and automated messages saylng the number Is not
accepting calls, which is unllkely because Lucas also has voice mail to recelve calls in
the event all lines are in use.

Stewart Company, a Lucas customer located In Callfornla, was one of the first of Lucas
customers to complain, Monroe Telephane worked with Qwest/Century Link (CTQ)! to
test times and days reported by Stewart Company when their calls to Lucas Trucking
falled to complete. CTQ spent hours testing and found calls from Stewart Company
were not reaching the Eugene tandem for terminatlon. Despite these investigatlons,
Stewart Company purportedly believes that the problem lies on Lucas Trucking's side,
rather than on its own.

The dfficulty of tracing the source of call completion problems Is clear from this

example. Monroe Telephone invested a significant amotint of time into tracing calls that

nevet reached thelr network. CTQ invested additional time tracing calls thaf never
eeee————tgached-the Eugens-tandem--While it would-be-much-mora-officientto-nvestigate the ———————
problem from the originating end of the call, most orlginating carrlers yefuse to open

trouble tickets unless thelr customer complains. In cases where the customer believes

the problem to be on the terminating end, call completion issues are not reported to the

originating carrier,

1 CTQ owns and operates the tandem in Eugene through which these calis must youte.
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b) Facsimile Transmisslons

In addition to call comsletion problems for voice calls, call failures are significantly
impacting facsimile transmissions to rural areas, Canby Telephone provided evidence
to Staff of a fax log from thelr largest business customer. In March 2011, that customer
reported that 65% of all thelr long distance fax transmissions had failed, meaning that
65% of fax transmissions to this area cannotbe completed. National organizations
monitoring this Issue of rural fax transmisslons now place fax failures at 80%. Staff has
been advised by a national tandem carrler, ANP|/Zone, that long distance carrlers will
no longer guarantee fax transmission and many will not open a trouble ticket If faxes
fall,

c) Public Health and Safety

The call completion problem has significant health and public safety impacts. On
January 10, 2012, a 811 Public Safety Answering Point {PSAP) call center in Stayton,
Oregon reporied that It was notable to transfer 811 calls {outiound long distance) to a
sister PSAP located In Woodburn nor was It able to call neighboring rural areas it
setved. The issue affected all customers of Stayton Cooperative Telephone and was
resolved a mere two days before a major flood hit the area on January 18,

On December 16, 2011, City Hall in Monroe, Oregon reported call completion issues
affecting consumer's abilily to call them.,

OPUC Consumer Services has directly received 182 call compleflon consumer
complaints. Elght complaints relate directly to health and safety issues over consumers'
inapllity to contactloved ones or heallh care providers. Another fifty seven complaints
were from businesses impacted by call completion Issues.

3.  WhyAre Calls to Rural Areas Not Being Completed?

Staff believes the root of the call termination problem lies within the very complex and
cost-sensltlve nature of the telecommunications business. Some background Is
necessary to explain the issue. Long distance or “Interexchange” carriers {also known
as IXCs) use third party services to route calls to local exchanges, where galls are
completed or "terminated.” In the telecommunications business, the calling party pays
the long distance carrier to complete fong distance calls; charges for terminating calls
vary bylocation. Interexchange carriers generally pay more to terminate calls into rural
areas than they do to terminate calls in high-density urban areas. For example, using
Staff’s analysis of statewide average composite rates In 2008, Qwest's statewide
average rate to terminate a call was $0.00481, while the fee to terminate a call to
Monroe was $0.0765.

As a result of the disparity In call termination fees, If the originating carrler charges
customers a flat rate for making calls {which they generally do), they make a higher
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profit on terminating calls Into urban areas. 1XCs may actually lose money when
terminating calls In rural areas, due to the rate structures In place to support rural 'high
cost' areas. Further complicating this Issue, IXC carriers do not have networks to all
areas. IXC carrlers interconnect with other IXC carrlers using Interconnection
agreements that include pricing of traffic exchanged. The terminating IXC carrler pays
the terminating access fees to the rural local exchange carrler, creating an Incentive for
IXCs to hand-off rural traffic to other IXCs prior to completing calls.

Because the Industry Is highly cost competitive, and margins are often extremely thin,
IXCs work with third party services to minimize thelr costs to complete calls. A type of
complex computerized routing software, called “least cost routing” was developed to
minimize costs to the IXCs.

Least call routing has resulted in savings to many customers, and Is not in itself a
negative development, but It has resuited In unintended consequences. Most notably,
Staff belleves some least call routing software Include algorithms that interfere with or
even prevent the termination of calls Into rural areas In order to avold paying the higher
termination charges. As a result, calls to rural areas may ring many times without
connecting (so the caller thinks the party on the other end Is not answering), may not
connect at all, or may have significant service quality problems.

Adding to the complexity of this Issue s the growlhg number of Internet Protocol (IP)
based providers, Including voice-over IP (VoIP) providers, and thelr role in terminating
long distance calls to the Public Switched Telephone Networl (PSTN).

Incumbent local carrlers generally do not accept IP traffic for termination to the PSTN as
the PSTN uses Time Division Multiplex (TDM) protocol, not |P protocol. IP traffic,
including VolIP traffic, must therefore be converted to TDM for termination to the PSTN.,
The converslon of IP trafficto TDM has created additional opportunities for carriers to
arblitrage termination fees, particularly in light of legal confusion surrounding the
appropriate treatment of VolIP traffic within standard telecommunication and FCC
protocols.

4, Federal Investigation and Response

Call completion problems are occurring at both the Infrastate and interstate levels.
While Staff's Investigation has focused on Intrastate carrlers, the Federal
Communicatlon Commission (FCC) has Iinvestigated sImilar problems relating to
Interstate long distance providers. On Sept. 26, 2011 the FCC announced the creation
of a Rural Call Completion Task Force to Investlgate and address the delay or

——completion failure-of calls-to-rural customers:2-The- FGGwals&held—a -werkshop-onh
October 18, 2011, on Interstate call completion Issues.®

2See hitp:fiwww.fec.aovidosumentifce-launches-turat-call-complstion-task-force-gels-oct-18-workshon
<vls!ted February 15,2012>,
3 See hitp:Hwww.fce. govlevenlsirurai call-completion-workshon <visited February 16, 2012>,
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Numerous state commissions, the Natlonal Assoclation of Regulatory Utility
Commissioners (NARUC),.and the Natlonal Telecommunications Cooperative
Association have weighed-in on the issue.* The OPUC malled a letter to the FCC on
November22, 2011 recommntending the FCC open a notice of Inquiry surrounding call
completion lssues On January 18, 2012, twenty-six Unlted States Senators, lncludlng
Oregon's Jeff Merkley, wrote a Ietter tothe FCC requesting an update on the agency's
efforts with regard to the problem, In which they noted a "staggering"” increase of over
2000% in complaints from March 2010 to April 2011 from rural consumers experiencing
call completion problems.®

The FCC released a Declaratory Ruling addressing the call completion Issue on
February 6, 20127 Inthe Declaratory Ruling, the FCC pointed to “evidence that there is
a pattern of call completlon and service quallly problems on long distance calls to
certaln rural areas,”® The Declaratory Ruling reminded interstate carrlers of the FCC'’s
longstanding prohibition on carriers blocking, choking, reducing or otherwise restricting
{raffic, and prohibition on routing practlces that have the effect of blocking, choking,
reducing or otherwise restricting traffic.® The FCC also emphasized that
telecommunications carriers are responsible for the actions of their agents or other
persons acting for or employed by the cartlers.

“[lif an underlying provider Is blocking, choking, or otherwise restricting traffic,
employing other unjust or unreasonable practlces...or otherwise not complying with the
[Communications Act of 1934] or Commission rules, the carrier using that underlying
provider to deliver fraffic s llable for those actions..."

in closing, the FCC noted that carrlers that deliberately violate FCC rules, regulations,
or orders, can be held liable for penalties of up to $150,000 for each violation or each
day, up to a statutory maximum of $1,500,000 for a single act or fallure to act."

* Ses a.4., Letter from ths National Associatlon of Regulatory Utillty Commissioners to Hon. Julius
Genachowskl, Chalrman, FCC, WC Docket Nos. 10-80, 07-136, 05-337, 03108, CC Docket Nos. 01-92,
96-45, GN Docket No, 09-51, al 2 (flled September 29, 201); Leller from representallves of the
Nebraska Publle Service Commisslon, Missourl Public Service Commission, Minnesota Public Ulllitles
Commission, Montana Publio Service Commission, Sotth Dakota Public Utllifles Commisslon, Michlgan
Publlo Service Commission, and Wyomling Public Sarvice Commissios {o Hon, Jullus Genaohowski,
Chairman, FCC, WC Dockets Nos. 10-80, 07-135, 05-337, 03-109, CC Docket Nos. 04-92, 86-45, GN
DocketNo. 09-51, at 2 (flled December 1, 2011); Letter fromthe Natlonal Telecommunications
Cooperative Asgoclation to Hon, Jullus Genachowskl, Chairman, FCC, WC Docket Nos, 10-80, 07-135,
05 337, 03-108, CC Docket Nos. 01-92, 98-45, GN Docket No, 09- 59, at 2 {flle& September 20, 2011).

See aitached Exhiblt A,

® See altached Exhibit B.
" DA 12-164, Federal Communications Commission, CC Docket No. 01-92, WC Docket No, 07-136
gFebruary 8, 2012) (“Declaratory Ruling"™).

id. at 1,
S fd. at2, 3-8.
019 at 8, para, 16,
" 14, at 9, cling 47 USC sac 312, 603; 47 CFR seo, 1.80{a)(2).
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In a separate proceeding, the FCC stated Its Intent to phase out the current Intercarrler
compensation structure, which is the basis of high termination fees in rural areas. The
masslve universal service fund (USF) and infercarrier compensation (ICC) reform order
("USF-{CC Reform Order”) provldes for a six to nine-year transition to a “blll-and-keep"
methodology for all carrlers.” The bill-and-keep system requires carrlers to terminate
calls from other carrlers without charging a termination fee. This system shifts
responsibility for charges that previously lay solely with the origlnating caller to a system
in which all costs for origination and termlnatlon are handled on a carrier-by-carrier
basls.

Under bill-and-keep arrangements, a carrier generally looks to Its end-
users—which are the entitles and individuals making the choice to
subscribe to that network—rather than |ook|n%to other carriers and their
customers to pay forthe costs of its network.

Transltloning to a blll-and-keep system will presumably remove the Incentive for
carrierqs not to terminate calls in rural areas, albeit over an extended period of
years.

In a separate proceeding, the FCC also considered, among other issues, the confusion
surrounding the appropriate characterlzatlon of VoiP traffic, and ruled on certaln
practices by VoIP providers, including the insertion of local numbers to disgulse the
origination of interstate calls. The FCC USF-ICC Reform order clarifled that VoIP traffic
is Interstate In Jurlsdictlon, and made clear that VolP traffic must pay interstate
termination fees. ' The FCC has asked ATIS (Alliance for Telecommunications
Industry Solutions) to help evaluate, investigate and resolve the call completion isstie
as well as to develop Industry Best Practices for managing intermediate providers and
their suppliers through contractual or other means.

B. ADDRESSING THE PROBLEM IN OREGON
1. Current State Regulatory Regime

Oregon's complex web of statutes governing telecommunications service differentiates
between telecommunications utilities (large and small) and competitive

12 See FCC Order 14-161, para. 736-787, WC Docket No. 10-90, GN Docket NO. 09-61, WC Rockat No.
07-135, Wo Dockst No, 06-337, CC Dockel No. 01-82, CC Dockst No, 96-45, WC Dockel No, 03-109, WT
Docket "No, 10-208 {Nov. 18, 2011),

sl pars 737,

'* Note thal the transltion to blfl and keep may prove challenging for rural carriers. In Order No, 14-472,
the Commission found that support fevels of the Oregon Universal Servica Fund (OUSF) could nol be
Increased to offset a reduction in intrastate access rates, bacause such a proposal would be beyond the

§copo of ORS 759,428,

% Soo htte:Atransitlon for qovwDaily Releases/Daily Business/2012/dB0208/FCC-11-181A1 ndi, para.
‘(17 <visited February 24, 2012 >,

B1d, para.944
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telecommunications providers. Many statutory requirements apply to
telecommunications utilities but do not apply to competitive providers.!” Rules
promulgated according to these statutes set forth different duties and obligations for
each class of providers, and reconcliling the various provisions can be confusing.

While many statutory provisions are narrowly targeted to telecommunications utilities,
there can be no doubt that the OPUC retains broad authority over the regulation of
telecommunications services. Neither telecommunications utllities nor competitive
providers can be Issued a certificate of authorlity to provide Intrastate
telecommunlcatlons servlce without a showing that the proposed service “is required by
the public interest.”*® Perhaps most Importantly, the Commission retains broad
authority to “determine the manner and extent of the regulation of telecommunications
service,""® with the latter term including the provision of telecommunication service by
both telecommunications utilities and competitive providers. Under ORS 759.450, the
Commission maintains broad authority to set service quality standards for all
telecommunlcations service providers,?

Despite these broad grants of authority, Staff's review of existing statutes and
regulations has uncovered no explicit prohibition on discriminatory practices by
competitive telecommunications providers. While it appears clear that the OPUC has
the authorlity to prohibit such practices, It has not exglicltly done so. There are service
standards that set minimum levels for call blockage,*! but those standards are too broad -
to reach discriminatory practices that result in blocked or falled calls to a small number
of rural residents,

Based on the scope and magnitude of the current call completion problem—Including
real damages to Individuals' livellhoods and threats to public safety—there can be no
doubt that the public Interest necessitates that carrlers be required to provide
equivalent, non-discriminatory service to rural areas. Staff belleves It is therefore
essential to make it clear and explicit to telecommunlcations service providers in
Oregon that they are required to provide service to all localities on a non-discriminatory
basis. Additionally, Staff belleves It is Important to establish a clear path to levy future
penalties against providers who do not provide adequate, non-discriminatory service to
rural areas, elther by thelr own actions or by the actions of their agents.

2, Options for Addressing the Problem

Staff has examined a number of paths to addressing the current call completion.
problem. They are summarized below, along with Staff's recommendation for making

7 For example, the prohibitlon under ORS 759.276 agalnst “undue or unreasonable preference or
advantage to any person or locailty” applies to telecommunications utllltles, but not to competltive
?rovlders
* ORS 759.020(4).
19 o ORS 760,036,
20 Note, however, that service quallty standards established pursuant to ORS 769.020(6) only require the
telecommun\catlons provlder to accurately represent Its service quality levels forwhich It offers its service.
2 Se8 OAR 860-032- 0012(7).

8
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clear to telecommunications servlce providers that they are requlred to provide non-
discriminatory service to all localities.

a) Optlon A: Support Actlons at the Federal Level

As described In Section B(4), the FCC has Investigated call completion Issues at the
federal level, and has made some effort to address those concerns with the Issuance of
the Declaratory Ruling and the transition to a bill and keep methodology as set forth In
the USF-ICC Reform Order.

The OPUC could support efforts to address call completion at the federal level by
lobbying the FCC for enforcement of the Declaratory Ruling, worklng toward a
successful transition to a bill-and-keep methodology, and actively supporting efforts by
NARUC and other bodles to keep public atlentlon on the problem.

While there may be signlficant value in taking this path, Staff does not believe It Is
sufilcient by Itself. itls Inappropriate to completely stand back and wait for the FCC to
take aotlon with regard to a problem that ig having a direct and ongolng Impact on
Oregon's rural resldents. The change to a bill-and-keep structure will not occur for six
to nine years, and It is unknown when, or If, the FCC will take direct action agalnst
carrlers for violation of the Declaratory Rullng. For businesses llke L.ucas Trucking, and
individuals unable to make contactwith loved ones or reach emergency operators, the
need for a solutlon is Immediate and pressing.

Where the call completion problemoccurs at an Intrastate level, it is clearly within the
jurlsdictlion of the Commis sion. Glven the Commlsslon’s duty to protect the public
Interest, Staff belleves It Is essentlal to use the Commission’s authority to take dlrect
actlon,

b) Optlon B: Decrease Termination Fees In Rural Areas

The primary motivation for least call routing systems to avold termination In rural areas
Is the high cost of termination fees In those areas. One route Staff could take, prior to
Implementation of the bill-and-keep methodology, would be to recommend that local
exchange carrlers In high cost areas lower thelr termination fees. Thls route could, In
fact, reduce the economic incentive for carrlers to avold completing calls in rural areas,
Yet the impact of siich a change could be dlsastrous for rural carrlers, who depend on
termination feas to meet revenue regulrements.

Most local exchange carrlers In high cost areas set rates on a cost of service basls; thelr

- {efmination-fees-ara-highet-begatise-It-ts-simply-more-e xpensive-to-serve-oustomers-In-
geographlcally disperse rural areas. If local carrlers could not charge sufficient
termination rates to cover thelr costs, they would have to seek additional revenue from
other sotrces, which would be burdensome to already-stressed local economles and
Individuals, [n addition, residents with access to broadband or ¥V olP Service maybe
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incented to leave the carrlers, resulfing in higher and higher fees for remaining
customers.

c) Option C: Amend Service Quality Rules

Exlsting service quality rules do appty to all certificated telecommunications service
providers, and such standards could be amended to create new standards that require
carrlers to terminate a certain percentage of calls in high costs areas. However, Staff
belleves it would be extremely difficult to create a blockage/call failure standard that
would address a high failure rate in the proportionally small number of calls to rural
areas whlle stlll recognizing that a system cannot achleve perfect call completion.

d) Optlon D: Amend Certification Rules

Anyone seeking to provide intrastate telecommunications service in Oregon must first
obtain a certificate of authority issued by the Commission.?? Certlficate holders are
bound by the terms of their certificates, all of which incorporate by reference the rules
set forth [n OAR 860-032-0007. ‘E‘hese rules include a varlety of obligations and dutles,
Including the duty to respond in a timely manner to Commisslon inquirles, meet service
standards, and comply with applicable Commission rules and orders.

Currently, the certification rules do not directly prohiblit actions by telecommunications
service provides that result in excesslve call completion fallures in rural areas.
Therefore, to address the call completion problem, OAR 860-032-0007 could be
amended to include provisions that: 1) prohibit telecormunication service providers
from subjecting any particular person, class of person, or locallty to any undue or
unreasonable prejudice or disadvantage; 2) prohibit blocking, choking, reducing, or
restricting traffic in any way, inctuding to avoid termination charges; and 3) make
telecammunications service providers responsible for acts, omlssions or fallures of thelr
agents or other persons acting for or employed by the carrler

3. Staff Recommendation

Staff recommends amending OAR 860-032-0007, as described in Section C{2)(d), as
the most stralghtforward and administratively efficient way to address the call
completion problem.

2 ORS 760.020{1).

3 Note that ORS 750.260 prohibits telecommunioations utllities from charging different cuistomers
differenf amounts for “a llke and contemporaneous service tinder substantlally simllar clicumstances.”
Federal law broadly prohlbits any common carrier from making, “any unjust or unreasonable
discrimination In charges, prastices... or services for or In connection wlth like communlcation service,
directly or indirectly.” 47 U.S.C. sat. 202, Federal lay also prohiblts practices, Including blocking, choking,
reducing, ar otherwise restrlcting traffic to partlicutar locations, that has the effect of degrading service to a
particutar locatlon. See Daclaratory Rullng at 6, ciing 47 U.S.C. sec 201. Finally, 47 U.S. sso. 217 states
that a carrler Is llable for the acts, omissions, or failures of Its agent, or other persans acling for or
employed by the carrler. See also Daclaralory Ruling at 8.

10
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Due fo the significant consumer harm resulting from the current situation, Staff further
recommends amending OAR 860-032-0007 in an emergency rulemaking proceeding. A
permanent rulemaking proceeding would follow.

Once the rule is amended, adherence will automatically become a duty and
responsibility of the service providers without additional action on the patt of the
Commission, As this expliclt language becomes part of telecommunication providers’
certificates and Commisslon's rules, the Commission will have direct authority to lssue
penalties or withdraw a provider’s certificate for violating these provisions.

Following this rulemaking, Staff plans to pursue investigations of Consumer complaints,
with the express intention of levying penallies against carriers that violate these
essential call completion principles. Engineering staff will utilize call generator software
to determine blockages frotn consumer’s location to specific areas. Staff also intends to
remain active and engaged with the ongoing federal proceedings.

Staff does not expect the emergency rulemaking to require the collection of additional
dafa from carrlers. Carriers will have opportunities for input In the rulemaking process.

DATED this 23" day of April 2012,

Respectfully submitted,

A N, b

Jason W. Jones, #00059 |

Assistant Attorney General

Of Attorneys for Staff of the Public Utility
Commission of Oregon

1
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BROCK Malia

From: Richard Hovey [Richard.Hovey@fcc.gov}

Sent: Thursday, October 04, 2012 8:00AM

To: BROCK Malia

Cc: GOODWIN Fred

Subject: RE: Oregan's rulemaking to address rural call completion
Malia,

I forwarded your Inquiry to other members of the RCC Task Force and to WCB staff involved in drafting
Declaratory Ruling DA 12-154, 1 cannot, of course, speak officially for the Commission but based on the
feedback that I received, my personal assessment is that the proposed Oregon rules don’t conflict with the
Declaratory Ruling. I also heard no suggestion that you shouldn’t continue forward with your rulemaking.

On a slightly different topic: I’m trying without much success to locate someone on the California PUC
staff who may be dealing with these rural call completion problems (or anyone on telecom staff there, for
that matter). Do you have any such contact there, or suggestion as to who I might try?

Regards,
Richard

From; BROCK Malia [muilto:malia.brock@state.or.us]

Sent: Tuesday, October 02, 2012 2:32 PM

To: Richard Hovey

Cc: GOODWIN Fred

Subject: Oregon's rulemaking to address rural call completion

Hl Richard,

Thank you for your participation in the Oregon Telephone Association seminar on Rural Call Completion last
week.

Oregon is In the process of conducting a rulemaking, AR 566 to address intrastate call completion issues in
Oregon. Closing comments are due this Friday, October 5,

You made a point In your presentation that the FCC does not have jurisdiction over Intrastate rural call
completion and that the FCC welcomes states pursuit to resolve Intrastate Issues.

Comments filed from carriers in our rule making docket reflect their beliefthat the FCC solely should address
and resolve call completion issues. We have received Industry push back toward adoption of state specific
rules.

In crafting our rule language, we attempted to align our rules with the FCC Declaratory Ruling. Initial proposed
rules as a condition of the carriers certificate of authority In Oregon are:

(16) Except as otherwise allowed under state or federal law, the certificate holder must not

block, choke, reduce or restrict traffic in any way.
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(17) The certificate holder must take reasonable steps to ensure that it does not adopt or
perpetuate routing practices that result in lower quality service to an exchange with higher
terminating access rates than like service to an exchange with lower terminating access rates.
{18) The certificate holder must not engage in deceptive or misleading practices including but
notlimited to informing a caller that a number is not reachable or is out of service when the
number Is in fact reachable and in service.

{19) The certificate holder must take reasonable staps to ensure that the actions of any
underlying carrler acting as an agent of or employed by the certificate holder used to deliver
traffic on behalf of the certificate holder would not put the certificate holder in violation of
any Commission rule.

(20) The certificate holder is liable for the actions of an underlying carrier used to deliver
traffic on behalf of the certificate holder, if that underlying carrier is an agent of or employed
by the certificate holder and the certificate holder knew or should have known of the
underlying carrier’s actions,

Would you recommend we continue forward with our rule making docket? Do you have stiggestions as to
whether or not you believe our rules conflict with the FCC Declaratery Ruling?

Thanks, Richard.

Malia

Malia Brock

Senfor Telecommunications Engineer
Rates and Service Quality

Oregon Public Ulility Cemmission

(503) 376-6113
fax: (503) 373-7752

Makia.Brockdstate.onus
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