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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

2
AR 499

3

4 In theMatterofthe AdoptionofPermanent PACIFICORP’S OPENING
Rulesto ImplementSB 408, Relatingto COMMENTS ON STRAW

5 MatchingUtility TaxesPaidwith Taxes PROPOSALS
Collected

6

7 I. INTRODUCTION

8 In construingthemajortermsofSB 408 in this rulemaking,mostnotably thephrase

9 “properlyattributed,”theCommissionfacesadecisionthat is unparalleledin recentmemory

10 in termsofits potential financial impacton Oregonregulatedutilities. While theAttorney

11 General’sopinionmadeclearthat theCommissionhadtheresponsibilityto construethis

2 ~ ~ 12 term, it alsoprovideda critical guidepostfor theCommission: allocationofunregulatedtax
It
~§ ~2 13 benefitsto theutility is not requiredby SB 408 exceptwhentheconsolidatedgroup’stax

14 liability is lessthan theutility’s individual tax liability. Op Atty Genat 17 (Dec 27,2005).

15 Thequestionpresentedhereis whethertheCommissionshouldallocateadditional

4~~- 16 unregulatedtax benefitsto theutility beyondthoserequiredby SB 408.

17 Theanswerto this questionnecessitatesa reviewof thekeypoliciesand principles

18 implicated. PacifiCorpsubmitsthat thesepoliciesuniformly militate againstallocationof

19 unregulatedtax benefitsto theutility. Indeed,asdiscussedbelow,it is difficult to identify

20 any regulatory,tax, accountingor legalpolicy thatjustifies theselectiveandasymmetrical

21 appropriationofunregulatedtax benefitspresentedin theStrawProposalsof the Industrial

22 Customersof NorthwestUtilities (“ICNU”), NorthwestIndustrialGasUsers(“NWIGU”)

23 andCitizens’ Utility BoardofOregon(“CUB”).

24

25

26
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1 II. ARGUMENT

2 A. In Defining “Properly Attributed,” the CommissionShould Considerthe Five
Key Policiesand Principles Implicated: Fairnessand Rationality, Authenticity,

3 Consistency,Practicality and Sustainability.

4 In additionto clarifying that loss allocationis not requiredby SB 408, theopinion of

5 theAttorneyGeneralprovidesguidanceto theCommissionon how it shoulddefine

6 “properlyattributed”in SB 408. First, theAttorneyGeneralconcludedthat thetermwasa

7 delegativetermbecausetheword “properly” implicatedconceptsof fairnessand

8 reasonablenesstraditionallyleft up to an agencyto define. OpAtty Genat7-9 (Dec. 27,

9 2005).

10 Second,theopinionoutlinedtwo specificboundarieson theCommission’sauthority.

I: ~ 11 First, theCommissionmustconstruethephrase“properlyattributed”in accordancewith the

12 generalpolicy ofSB 408, which is to “morecloselyalign taxescollectedby aregulated

~Z 13 utility from its ratepayerswith taxesreceivedby unitsof government.” Id. at 11, 2. Second,

14 thedefinition of“properlyattributed”mustproduceratesthatarefair, just andreasonable.

~ 15 Id. at2.Ct~

~ ~- 16 Working off theseoverarchingconcepts,PacifiCorpsubmitsthat theCommission

17 shouldscreenand selecta definition ofproperlyattributedusing thefollowing five key

18 regulatorypoliciesandprinciples: FaimessandRationality,Authenticity, Consistency,

19 PracticalityandSustainability.

20 1. Fairnessand Rationality.

21 A bedrockprincipleofregulationandaccounting,and onethatbenefitscustomersas

22 oftenasutilities, is thematchingprinciple. TheCommission’sFebruary2005 White Paper,

23 Treatment of IncomeTaxesIn Utility Ratemak’ing(“CommissionWhite Paper”)notedthat:

24 “Under this principle,thereis awell-reasoned,andwidely
recognizedpostulatethat taxesfollow theeventstheygiverise

25 to. Thus, if ratepayersareheldresponsiblefor costs,theyare
entitledto thetaxbenefitsassociatedwith thecosts. If

26
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ratepayersdo not bearthecosts,theyarenot entitledto thetax
benefitsassociatedwith thecosts.”

2

3 CommissionWhite Paperat 7 (quotingAccountingfor Public Utilities (LexisNexis2003)).

4 TheCommissionWhite Paperalsonotedthatutility tax approachesthat violatethis matching

5 principle“would beconsideredpoorregulatorypolicy.” Id. at 12.

6 SB 408 did not renderthematchingprincipleobsoletein Oregon. Instead,the

7 legislativedelegationof what taxesare“proper” to attributeto theutility allows for

8 continuedadherenceto thisprinciple in thenewSB 408 “actualtaxespaid” frameworkto

9 ensurefair andrationaloutcomes.

~ 10 Given its longhistoryof following thematchingprinciple,theCommissionshould

2 ii look critically at thesuggestionthat otherprinciplescompetewith andoverridethematching

2 ~ ~ 12 principlein this context. For example,customergroupshaveclaimedthat their proposed

~ 13 “proportional”attnbutionmethodsaretheonly “fair” wayto ensureequaltreatmentof the

~ 14 utility with unregulatedmembersof theconsolidatedgroup. But thefundamentalissuesof
~
0” . . . . . .

~ 15 fairnessandrationalityareraisedpnmanlyby thequestionofwhichnon-utility tax benefits
<fl-S

~ 16 areattributednot how theattributedamountsareallocatedamongmembersof the

1 17 consolidatedgroup. A ratable distribution of tax benefitsselectivelyand irrationally

18 attributedcannotbejustified aspromotingthis Commission’spolicy ofregulatoryfairness.

19 See CommissionWhite Paperat 12 (thereis no economicrationalefor a regulatorybodyto

20 pick andchoosewhichnon-utility revenuesandexpenses—includingtax savings—toinclude

21 for purposesofsettingOregoncustomers’rates).

22 2. Authenticity.

23 As theopinionof theAttorneyGeneralmadeclear,theCommissionmusteffectuate

24 thepolicy of SB 408 in defining“properly attributed.” TheCommissioncanand shouldlook

25 to SB 408’s legislativehistoryto bettercomprehendthis policy. Thishistory supportsa

26 limited andmoderateconstructionof“properlyattributed,”onedesignedto effectively
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1 insulatetheutility’s tax liability from tax gainsandlossesin theconsolidatedgroup,not to

2 makethetwo moredeeplyintertwined.

3 Takenasa whole, the legislativehistoryofSB 408 makesclearthat thebill wasa

4 reactionto thefact that, underEnronownership,PortlandGeneralElectric (“PGE”) paidfar

5 lesstaxesto governmentthanwerecollectedfrom ratepayers.SB 408 sponsorsSenators

6 Rick MetsgerandVicki Walker statedthat thepurposeofthebill wasto fix this issue,theso-

7 called“Enronproblem.” SeePublicHearingon SB 171 BeforetheSenateBusinessand

8 EconomicDevelopmentCommittee(Mar. 24, 2005)(statementof Sen.Rick Wetsger,

9 CommitteeChair) (“I will saythat as I saidthis morning,this is an issuethat I think is in

~ 10 front ofyou and wasin front of theCommissionlargelybecauseofpeople’sperceptions

2 ii primarily in theEnronownershipofPGEthattheywerepaying ratesthat includedexpenses

~ ~‘ 12 for taxesand in effect thosetaxesneverflowed throughto theOregonTreasuryor thefederal

~ 13 governmentor MultnomahCountyor anybodyelse, I think that’s theissue,it’s aperception

~ 14 of fairness. Theserecommendationsare an attempt to recognizethat.”); SenateChamber
~

~ 15 Session(June 8, 2005)(statementof Sen.Vicki Walker) (“For severalyears the large

~ 16 electricity and gasutilities regulatedby the [Commission] havebeencharging theOregon

17 ratepayershundredsof millions ofdollarsfor stateincometaxesandfederalincometaxes

18 that havenot in factbeenpaid to any governmententity.” (explainingthat SB 408 was

19 draftedto correctthis problem));Public Hearingon SB 408 BeforetheHouseStateand

20 FederalAffairs Committee(June30, 2005) (statementof Michael Early, ICNU) (“As you

21 Imow, thecorporatestructureofinvestorownedutilities haschangedratherdramaticallyover

22 the last10 years. * * * And oneoftheconsequenceshasbeen— avery public consequence

23 of someoftheseacquisitions,particularly in theEnron/PGEsituationhasbeenasustained

24 situationwheretaxeshavebeencollectedfrom ratepayers,both residentialcustomersand

25 industrial customers,andno taxeshaveactuallybeenreceivedfrom thoseentitieseitherin

26
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I Salemorto othertaxing authorities,Now that’s thefundamentalquestionwehavebeforeus

2 andthefundamentalpolicy questionweareaskingyou to resolve.”).

3 SB 408 wasdesignedto fix theEnronproblem,whichoccurredthrough theoffsetting

4 ofutility positive tax liability with lossesfrom unregulatedmembersoftheconsolidated

5 group. It is thus thepreventionandminimizationofsuchunregulatedtax offsetsagainst

6 utility tax liability that is thefocusof the law, not theaffirmative andarbitraryappropriation

7 of affiliate taxattributesto lower rates.

8 SB 408’s legislativehistory affirms that thepolicy of aligning taxespaidwith taxes

9 collectedis satisfiedwhena utility’s tax liability is insulatedfrom unregulatedlossesbecause

~ 10 theselosseswill net fully againstunregulatedgains. Thispolicy constructionis consistent

~ 11 with thecompletedearthof SB 408 legislativehistorysupportingnewandfar-reaching

~ 12 proportionallossallocationapproachesto utility taxationor selectiveattributionof parent

~§ ~ i~interest-relatedtaxdeductions.As the legislativeandrulemakingprocessesdemonstrate,the

~ 14 limited aimsof SB 408 arecomplexenoughwithoutthrowing in additional unwarrantedand
r

~ 15 unintendedissues. The legislativehistory demonstratesinsteadthemodestandlimited aims

~ 16 ofthe law andclarifies that it wasnot designedto changeexistingratemakingandtax

17 policiesexceptasnecessaryto preventrecurrenceofan Enron-typesituation. SeeHouseof

18 RepresentativesChamberSession(July 30,2005)(statementof Rep. Brian Boquist,carrier

19 ofSB 408 on theHousefloor) (SB 408 did “not changetheoriginal ratemakingprocess”);

20 StatementofCLJB/ICNU regardingSB 408, “Utility CustomersAsk for FairnessandEquity:

21 TaxesCollectedMustAlign with TaxesPaid;Vote Yeson SB 408-C”([T]the effect ofthe

22 bill is verystraightforward:utilities will haveto reporthow muchtheyhavecollectedin

23 taxesandtheywill haveto reporthow muchtheypaid in taxes. If there’sa difference

24 betweenthetwo amountsofmorethan$100,000,therewill haveto be atrue up. That’s it.

25 Nothingin utility ratemakingis changed.Nothingin tax policy is changed.* * * Thebill

26
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1 couldhavefundamentallychangedtaxpolicy or ratemaking.Thebill couldhavedonemany

2 thingsthat couldbe labeledextreme. But SB 408-Cis verymoderatein its approach....”).

3 3. Consistency.

4 BecauseSB 408 addressesonly oneaspectof utility ratemaking, thecalculationof

5 tax expense,it cannotbe construedin avacuum. Instead,it must be interpretedin amanner

6 that is asconsistentaspossiblewith theCommission’soverall statutoryschemefor

7 regulationof energyutilities. Theseotherregulatorypoliciesweighagainstallocatingtax

8 benefitsfrom unregulatedcompaniesexceptasexpresslyrequiredby SB 408 to ensuretaxes

9 paidalign with taxescollected.

10 Theattributionoftaxesbetweentheutility andtheunregulatedcompaniesin the

11 consolidatedgroupimplicatestheCommissions generalpolicieson affiliated interests.

9 ‘~ ~ 12 Thesepoliciesaredesignedto isolate,or “ring-fence,”theutility from its unregulated

~§ ~ i~affiliates. TheCommission’spolicieson ring-fencinghavebecomemore,not less,rigorous

14 in recentyears. See In re MEHC, OrderNo. 06-082(OPUC Feb.24, 2006),amended &v

15 OrderNo. 06-121(OPUCMar. 14, 2006). Tax benefitsfrom unregulatedaffiliatescannotbe

~ ~- 16 allocatedto theutility withoutbreachingthering-fencebetweenregulatedandunregulated

17 operations,contraryto generalCommissionpolicy.

18 Additionally, theCommissionhasastatutoryobligationto enactrulesthat “prohibit

19 cross-subsidizationbetweencompetitiveoperationsandregulatedoperations.”

20 ORS757.646(2)(c),Therules enactedunderthis mandaterequireseparationof utility and

21 non-utility tax liability for accountingandratemakingpurposes,evenwhentheutility files as

22 partofa consolidatedgroup. See OAR 860-027-0048,Allocation oftaxbenefitsfrom

23 unregulatedoperationsto theutility constitutesacross-subsidyoftheutility by its

24 unregulatedaffiliates. See CommissionWhite Paper(becausestandardratemakingprinciples

25 prohibit cross-subsidizationbetweenutility andnon-utilityoperations,moststatescalculate

26
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1 utility taxesseparately).TheCommissionmust construetheterm“properly attributed”to

2 reconciletheconflictingmandatesofSB 408 and ORS757.646(2)(c)asmuchaspossible.

3 4. Practicality.

4 SB 408 containsstrict timelinesaroundoperationof theannualautomaticadjustment

5 clause.TheCommissionhasa maximumof 180 daysto set theamountof thetax true-up.

6 TheCommissionmustconducttheprocesssimultaneouslywith thefour utilities in Oregon

7 that aresubjectto the law, eachofwhich is differentlysituated. For example,PacifiCorpis

8 now partoftheBerkshireHathawayconsolidatedgroup,which hasmorethan600

9 unregulatedaffiliatesanda total tax liability of approximately$3 billion. The amounts

~ 10 involvedin theseautomaticadjustmentcasesarepotentiallysubstantial,ensuringthat all

2 ii partieswill activelyrepresenttheir interests.

~ 12 As amatterof administrativelaw, partiesareentitled to clearnotice ofthe

~ § ~ 13 Commission’sstandardsunderSB 408 beforetheyareapplied. See Vier cx rd Torn’ v. State

~ ~. ~ 14 Officefor Serv. to Children and Families, 159Or App 369, 374-75,977 P2d425, 428 (1999)

0” . . ..

~ 15 (“anagencyremainsboundby thepracticesandpoliciesdeclaredby its rules,evenin the

~ 16 faceof newlyenactedlegislationchangingtheagency’sresponsibilities,”unlessanduntil

17 existingpracticesandrulesarejudicially declaredinvalid or arechangedby agencypursuant

18 to formal rulemakingprocedures).Additionally, to beworkable,theCommission’s

19 interpretationofproperlyattributedmustbe objectiveand straightforwardin application. An

20 ambiguousor factuallycontingentdefinition of properlyattributeddoesnotmeetthese

21 requirements.

22 5. Sustainability.

23 TheCommissionshouldinterpretproperlyattributablein a mannerthat guards

24 againsthavingto soonredefineit. Themorethedefinitionis supportedby thepolicies

25 outlinedabove,themorelastingthat definition will be. Contrarily, an interpretationof

26 SB 408 that addsto its basicasymmetryby causingan unprincipledvaluetransferfrom
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1 utility investorsto customersis not sustainablefrom aregulatoryor legal perspective.See

2 Op Atty Genat 16 (Dec. 27,2005)(Commission’sactionsin properlyattributing taxespaid

3 mustresultin ratesthat arefair, justandreasonable);DepartmentofJusticeMemorandumre

4 LegalityofSettingRatesBasedupontheTaxLiability oftheParent(February18, 2005)

5 (Commissioncould adoptan actual-taxes-paiddoctrineto calculatetax expenses,but must

6 do so in a rational,symmetricalway); Vorm v. David Douglas School Dist. No. 40, 45 Or

7 App 225, 228,608 P2d 193 (1980)(whenastatuteis susceptibleto morethanone

8 interpretation,theonethat is moreconstitutionallysoundshouldprevail).

9 This samepoint is truefrom autility credit-ratingperspective.Thereis no question

10 that an interpretationofproperlyattributedthat adoptsaselectiveor proportionalloss-

2 ii allocationapproachbeyondthatactuallyrequiredby SB 408 will resultin the immediate

~ 12 deteriorationof thecredit ratingsof any Oregonutility in a largeconsolidatedgroup. thdeed,

~§ £~ 13 PaeifiCorphasalreadysufferedaratingsdowngradeassociatedwith theapplicationof

~ 14 SB 408 in its generalrateease.The threemajorcreditratingagencies,Standard& Poor’s
~
0”

~ 15 (“S&P”), Moody’s InvestorsService,andFitchRatings,haveall warnedthat theoutcomeof

~:~ 16 thepermanentrulemakingcouldaffect PacifiCorp’scredit quality. SeeFitch Ratings,

17 ‘PacifiCorp,Subsidiaryof ScottishPowerplc” (Mar. 7, 2006); S&P, “Credit FAQ:

18 MidAmerican’sAcquisitionof PacifiCorp— Implicationsfor PacifiCorp’sBondholders”

19 (Mar. 21, 2006);Moody’s InvestorsService,“Credit Opinion:PacifiCorp” (Mar. 1,2006).

20 A declinein Oregonutility credit ratingswill placeupwardpressureon ratesand

21 impedeutility accessto thecapitalmarkets,problematicdevelopmentsin themidstofthe

22 currentutility build cycle. It alsocould result in ratesbeing increasedto reflect the

23 additionalreturnon equitynecessaryto producefair, just andreasonablerates.

24 PacifiCorpsubmitsthat,whentakenasa whole, thesepoliciesstronglysupportits

25 “LesserOf” and“With andWithout” StrawProposalson attributionandweighheavily

26
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1 againsttheadoptionoftheselectiveloss allocationstrawproposalssubmittedby the

2 customergroups.

3 B. PacifiCorp’sStrawProposalson ProperlyAttributed Are Supportedby theFive

Key PoliciesandPrinciples.

5 PacifiCorphassubmittedtwo StrawProposalsfor definingthephraseproperly

6 attributed:the“LesserOf’ attributionapproachandthe“With andWithout” approach.The

7 “LesserOf’ approachis PaeifiCorp’sbaselineapproach,which ensuresfrill satisfactionof

8 therequirementsof SB 408 with respectto allocationof unregulatedlosses.Theapproach

9 allocatesaffiliate lossesto theutility whenthoselossesareusedto offsetutility tax liability

10 andproduceaconsolidatedgrouptax liability that is lessthantheutility’s stand-alonetax

°~ 11 liability.

9 ~ 12 This approachis asconsistentaspossiblewith thematchingprinciple,fixes theEnron

~ § ~ i~problem,is asconsistentaspossiblewith Commissionpolicieson affiliated interests,is

14 simple to applyand,becauseit doesnot pushbeyondtheactualrequirementsofthelaw, is

15 theoutcomemostsustainablefrom aregulatory,legal- andutility credit-ratingstandpoint.

16 The“LesserOf’ approachis a significantchangein utility regulation. By effectively

17 prohibiting consolidatedgroup taxbenefitsfrom everbeingusedto offsetutility tax liability

18 for ratemakingpurposes,this approachgetsattheheartof solving theEnronproblem. See

19 StaffReport,AR 498at 2 (OPUCSept.7, 2005)(PaeifiCorp’s“attribution approachwould

20 remedytheEnron-typesituationthat proponentsofthebill cited.”).

21 ThedebateoverSB 408 in theOregonlegislaturefocusedon the“LesserOf’

22 approach,with customerssupportingtheapproachandutilities opposingit. With thepassage

23 ofthebill, utilities haveacceptedthis approach,only to find othersnowpushingfor

24 allocationofunregulatedtaxbenefitsto customersbeyondanythingeverraisedin the

25 legislature.

26
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1 With considerableeffort and in an attemptto provideapossiblecompromiseoutcome

2 in this process,PaeifiCorphasalsodevelopeda secondapproachto definingproperly

3 attributed: PacifiCorp’s“With andWithout” proposal,whichaddressesthepositionof

4 customersthat, in additionto fixing theEnronproblem,SB 408 shouldproperlyattributeto

5 customersall benefitstheutility contributesto theconsolidatedgroup.

6 Thepolicy basisfor the “With andWithout” approachis strongand straightforward.

7 Although it attributesto customersmoretax benefitsthanrequiredby SB 408, it doesso in a

8 mannerthat remainsasconsistentaspossiblewith thematchingprincipleandthe

9 Commission’saffiliated-interestpolicies. It fixes theEnronproblemandgoesa stepfurther.

10 It is comprehensive,butby employingtraditionaltax andaccounting“but for” analysis,is

2 ii practicalandmechanical.Becauseit is principledandwell defined,it alsoscoreshigh on the

~ 12 sustainabilityscale.

~§ ~ 13 Underthe“With andWithout” StrawProposal,properlyattributedtaxesarethe lower

~ 14 oftwo outcomes:(1) theresultofa“With andWithout” test;or(2) theresultofthe
~

~i 15 section3(12) “lesserof’ test. In this manner,the“With andWithout” approachto properly

~ 16 attributedworksasymmetricallyin favorof customers;it canonly serveto lower rates,never

17 to raisethem.
C

18 The“With andWithout” approachis asinclusiveaspossible,both in termsof tax

19 benefitsandaffiliated companiesconsidered.By including theentireaffiliated group,it

20 avoids thepotentialfor artificial ratereductionsor increasesthroughselectivelychoosing

21 which affiliatesarein thetax groupandwhich arenot. It is alsofully compliantwith the

22 definition of “affiliated group” foundin section3(13)(a)of SB 408.

23 The“With andWithout” approachalsorendersall tax attributesin theconsolidated

24 groupsubjectto allocationto customers,includingassetgainandloss,percentagedepletion,

25 charitablecontributionlimitations,netoperatinglosses,businesstax credits,andAMT-

26 relateditemssuchasaccelerateddepreciation.Among thefull arrayoftax attributes
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1 consideredin this processareinterest-relatedtax deductions,which areamajorfocusof the

2 customergroupproposals.Thisprocessthereforeclearlyaddressesinterest-related

3 deductions,butwithouttheproblemsassociatedwith reviewingthesedeductionsin isolation

4 from otherelementsof theconsolidatedgroup’soverall tax returnandunderlyingcapital

5 structure.

6 The“With andWithout” approachmeetstheobjectivesofaligningtaxescollected

7 with taxespaidso that theunderlyingpublicpolicy rationalesfor SB 408—thatcustomers

8 payno morefor taxesin ratesthanareactuallypaid,andthat utilities paytheir fair shareof

9 taxesto government—arepreserved.

~ 10 C. TheStrawProposalsof ICNU/NWIGU andCUB on ProperlyAttributedShould
Be RejectedBecauseTheirObjectiveIs Cross-Subsidizationof the Utility by

11 UnregulatedOperationsRatherThanthe Promotionof SoundRegulatory
C- I Policies andPrinciples.
~ 12

~ 13 1. ICNEJ/NWIGUStrawProposal.

~ 14 ICNU!NWIGU proposethat the“proper”attributionof taxespaid to theutility be the
~

~ 15 lowestofthreequantities:

~ ci 16 • Total taxesactuallypaidby thetax-payingentity;

17 • Theshareofthetaxespaidby thetax-payingentity incurredas aresultof
18 incomegeneratedby theutility. This sharewould includetax deductionsand

19 creditsincurredby otherentitieswithin thecorporatefamily, including

20 deductionsrelatedto interestpaymentson debt,if theyaresupported,directly

21 or indirectly,by theutility; or

22 • Either theresultsof theTemporaryRuleoraproportionateshareofthetaxes

23 paidandattributedto asubgroupofthecorporatefamily. Thesubgroup

24 would includetheutility andcertainotherentities. ICNU/NWIGU’s proposed

25 subgroupis describedby nineseparateprovisions. Thesubgroupwould

26 include,for instance,entitieswith debtsupported“directly or indirectly” by
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theutility. Themeaningof indirectsupportin this contextis not specified.

2 Similarly, thesubgroupwould includeentitiesengagingin indirect

3 transactionswith theutility withoutdefiningsuchtransactions.

4 ICNU/NWIGU characterizetheir “subgroup”proposalasacompromisebecausethe

5 proposalwould excludecertainunrelatedentitiesfrom theattributionoftaxespaid. In

6 reality, ICNUJNWIGU’ssubgroupapproachhasthepotentialto bemuchmoreextremethan

7 theTemporaryRule. Only underan unrealisticscenariosuchasthatpresentedin

8 ICNU/NWIGU’s RevisedStrawProposal(whichchangedonly thenumbersin theexamples

9 to reversetheresultsoftheir original strawproposal)doestheapproachappearmore

10 moderatethantheTemporaryRule. Underfactsthat resembleactualconsolidatedtax

11 groups,theproposalis significantlymoreextremethan theTemporaryRule.

12 Considertheexamplethatwasincludedby ICNU/NWIGU in theiroriginalstraw

13 proposal. In that ease:

14
I. Comparisonof Temporary Rule to

H Straw Proposal

Temporary
Rule

Straw
Proposal

Utility 150 150

Othergaincompanies 900 100

Utility shareoftotal 14% 60%

Total losscompanies (150) (150)

II. Loss allocatedto utility (21) (90)

L

23 TheStrawProposalallocatesmanymorelossesto theutility simplybecausethesubgroup

24 excludesanumberof tax-payingentitiesanddoesnot excludeany loss-makingentities.

25 ICNUiNWIGU describethedeterminationoftheirproposedsubgroupin ninespecific

26 provisions. Theydo notdescribean overall policy frameworkfor theirsubgroupproposal,
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1 however. Evenat thedetailedlevel, ICNUtNWIGU provideno reasoningto supportany of

2 theirspecific subgroupprovisions.

3 ICNU/NWIGU’s proposalis alsoinconsistentwith the languageof SB 408, which

4 definesan affiliated groupas“an affiliated groupof corporationsofwhich thepublic utility

5 is amemberandthatfiles a consolidatedfederalincometaxreturn.” SB 408, section

6 3(l3)(a).

7 TheAttorneyGeneral’sopinionmakesclearthat theCommissionmustseekto align

8 taxespaidwith taxescollectedin definingproperlyattributed.Op Atty Genat 11, 2.

9 ICNU/NWIGU’s proposalfails to do this becauseit is baseduponthehypotheticaltax
a, 10 liability ofan arbitrarygroupingof entities. Contraryto theexpresslanguageofthebill, it

~ 11 ignorestheactual taxespaidby theconsolidatedgroupto units ofgovernment.
N

9 12 ICNU/NWIGU’s subgroupproposalwould alsobeunworkablein practice. The

~ ~ 13 proposalwould attributetaxeswithout referenceto an actualtax return. Instead,it would
~ 14 referto hypotheticaltaxreturnsfor subgroupsof thetax-payingentity. This approachwould

0” . . . . . .

~ 15 createsubstantialvenficationissuesfor theCommission. Disputescouldanseeveryyear
~- 16 becauseICNU/NWIGU would definethesubgroupbasedon thevolumeoftransactions

17 betweenaffiliated entitiesandtheutility, andotherfactualissues.Computationalcostsand

18 burdenswould be significantfor theutility aswell. Theutility would not know in advance

19 which entitieswouldbe in thesubgroup. Implementationof this approachwould thus

20 requireseparaterecordkeepingfor all entitiesthat might becomepartofthegroup. These

21 costswould be passedon to ratepayersin theform ofhigherrates.

22 An importantfeatureofsubgroupshasbecomeclearasa resultofthis proceeding.

23 Defining arelevantsubgroupis subjective. It seemslikely that proceedingsneededto

24 implementICNU/NWIGU’s approachwould be characterizedby results-orientedwrangling

25 betweenutilities andcustomergroups. TheCommissionwould be requiredto resolvethese

26
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I disputeswithout clearpolicy principlesand without explicit statutoryguidancefrom the

2 legislature.

3 ICNUiNWIGU’s proposalregardingtax deductionsandcreditsis vagueand

4 inconsistentwith statutoryprovisions. ICNUINWIGU proposeto credit utility customersfor

5 tax benefits“supportedby utility revenues.”It is far from clearwhich specificcreditsand

6 deductionswould fall into this definition orwhich specificentitieswould be included. In

7 PacifiCorp’scase,for instance,credit agencieshaverecentlyconfirmedtheircreditratingsof

8 PacifiCorp,citing thestabilizingbenefitsPacifiCorpwill receiveundertheownershipof

9 MidAmericanEnergyHoldingsCompanyandBerkshireHathaway.See Fitch Ratings,

10 “PacifiCorp, Subsidiaryof ScottishPowerplc” (Mar. 7,2006);S&P, “ResearchUpdate:11 PacifiCorps Short-TermRatingRaisedto A-I Following Saleto MidAmencanEnergy

12 Holdings” (Mar. 22, 2006);Moody’s InvestorsService,“Moody’s Affirms theRatingsof
13 PaeifiCorp(BaaSR.Unsecured);RevisesRatingOutlook to Stablefrom Developing”

14 (Feb.28,2006). Additionally, PaeifiCorpprojectsthat it will beanothersix yearsbefore

15 therearenetcashflows out ofPacifiCorpto shareholders,completelyunderminingthe
16 argumentthat PacifiCorpratepayerssomehowsupportdebtheldin companiesupstreamin

17 theBerkshireHathawaygroup. In anyevent,PacifiCorp’sconsolidatedparent,Berkshire

18 Hathaway,hasno netdebton a consolidatedbasisandhasatriple-A creditrating. It seems

19 unreasonableon its faceto arguethat PacifiCorpsupportsthecreditrating of its owner.

20 ICNUINWIGU’s treatmentofdebt-relatedtaxdeductionsis out ofstepwith business

21 reality. CUB’s proposalsharesthis defect. ICNU/NWIGU andCUB seemto basetheir

22 proposalson theideathat ratepayers“fuel” theholdingcompanydebt. Theseproposals,

23 however,fail to askwhethercashis flowing to orfrom theutility andits upstreamparents.

24 ICNU/NWIGU’s provisionhereis inconsistentwith provisionsof thestatute, Thestatutory

25 languagerefersto taxesincurredasa resultof incomegenerated by utility operations.These

26 commentshavediscussedhowthe “supportedby” standardwouldbedifficult to apply.
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1 More fundamentally,the“supportedby” standardseemsto suggestthat theCommission

2 shouldlook into howtheparentusesthedividendsit receives. Suchaninvestigationwould

3 bewholly inappropriateandwasnot contemplatedby the legislaturein passingSB 408. One

4 mustaskalsoaskif Oregonis sayingthat investorsarenot allowedto earnadividendfrom

5 theirOregonutility investmentif theuseof thedividendwill be questionedin this manner.

6 Theimpactof ICNU/NWIGU’s debt-relatedprovisionsare unreasonable.Evenif

7 every entity in an overall corporatestructurewereprofitable,andthereforehadapositive tax

8 liability, theICNU/NWIGU approachcould resultin adownwardadjustmentto utility rates

9 becauseof its treatmentof specific tax benefits.

a, 10 ICNU/NWIGU’s proposalto capturerenewableresourcetax creditsis similarly

2 11 unworkable. ICNLJ/NWIGU would adjusttaxespaidto reflect taxcreditsassociatedwith

~ 12 renewableresourcedevelopmentif therenewableresourceweredevelopedby an affiliate of
CI~

~ 13 theutility andif thetax creditswerenotreflectedin thepricepaidfor power. Thereis no

~ 14 reasonto expectthat thepricechargedby thesellerofa renewableresourcewould be cost-

~ 15 based. It would thusgenerallynotbepossiblefor theCommissionto examinetheaccounting

~ 16 recordsofthesellerand determinewhethertax creditswereincludedin theprice.

~ 1 17 For all ofthesereasons,theICNU/~WIGUStrawProposalcannotpassthepolicy

18 screenssuggestedabove. It is an unfairandasymmetricalproposalthat goesfar beyond

19 anythingevercontemplatedin thelegislativeprocess,as reflectedin the legislativehistoryof

20 SB 408. It is contraryto Commissionpoliciesrequiringseparationofregulatedand

21 unregulatedinterestsandprohibiting cross-subsidization.It is moreextremethanthe

22 TemporaryRule, renderingit potentiallydisastrousfor utilities from a creditrating

23 standpointandunderminingits viability from alegal andpolicy standpoint. Lastbut not

24 least,manyofthedetailsoftheapproachremainundefined,andthosethat areidentified

25 suggestthat theapproachis impracticalandcouldneverbe implementedin thetimelines

26 requiredfor reviewoftheautomaticadjustmentclause.
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1 D. CUB StrawProposal.

2 CUB’s proposalwould attributetaxdeductionsusingmethodsthat dependon thetype

3 of deduction:

4 • Accelerateddepreciationwouldbeadjustedout of thecomputationoftaxes

5 paid.

6 • Tax deductionsfor interestpaid(lessinterestincome)for eachentity in the

7 chainofownershipupwardfrom theutility would be allocatedto theutility.

8 • Taxbenefitsassociatedwith affiliateswith negativetax liabilities would be

9 attributedto theutility to theextentthat theutility earnedin excessof its

a, 10 authorizedrateofreturn.

S ~ ii • OregonBusinessEnergyTax Creditspurchasedby an unregulatedaffiliate
C-

~ 12 would not be attributedto aregulatedutility.

~ ~ 13 Regardingtreatmentof interest-relatedtax deductions,severalofPacifiCorp’s

~ 14 commentson ICNU/NWIGU’s proposalapplyto CUB’s proposalaswell. CUB states,“The

~ 15 rationalebehindthis attribution is that the interestpaymentsarepaidwith incomefrom

~ ~ 16 subsidiaries.Thisputsearningspressureon thesubsidiariesandcanimpactthecredit rating

17 of thesubsidiaries.”CUB’s writtenproposaldoesnot containprovisionsthat limit the

18 attributionof netinterestdeductionsto situationsin which therationaleis applicable.

19 Discussionat theworkshopon April 17, 2006, indicatesthat CUB believesthat suchanalysis

20 maybe needed.Otherwisetheproposalcouldresultin interest-relatedratereductionsthat

21 arecompletelyunrelatedto therequirementsof SB408.

22 Thus, to implementthis provision,theCommissionwould needto determineeach

23 yearwhetheran interestcostwasbeingpaidwith incomefrom theutility andwhetherthe

24 presenceof thedebtadverselyaffectedtheutility’s customers.It seemsunlikely that such

25 issuescouldbe resolvedin theshort time periodrequiredto implementan automatic

26 adjustmentclause.
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1 At theApril 17 workshop,CUB indicatedthat theCommissionwould forecastparent

2 interestdeductionsin ratecases. Suchforecastswould unnecessarilyexpandutility ratecase

3 issuesinto awiderangeoffinancialmattersthat areotherwiseunrelatedto utility ratecase

4 issues. Certainlysuchaprocessis far afield from theissueofaligning taxescollectedwith

5 taxespaid.

6 Netting of interestdeductionsagainstinterestincomeis a stepin theright direction,

7 but CUB’s proposalstill createsthewrong incentivesregardingcorporatedebt. Thetax code

8 providesthat interestcanbededucted,in part,to promoteinvestment. In themidstofa

9 significantbuild cycle, it is poorpublic policy to discourageinvestmentby theparentin the

10 utility. CUB’s proposalwould discourageinvestmentby theconsolidatedgroupin all of its

2 ii businesses,notjust theutility. It would do this evenwhentheutility andits affiliatedgroup

9 ~ 12 paidtheirtaxes. Nothingin SB 408 or its legislativehistory indicatesthat thelegislature
Ct

13 wantedtheOPUCto discourageinvestmentin Oregonutilities by allocatinginterest

14 deductionsto Oregonratepayersevenwhentheutility andits affiliated groupareboth

15 positive taxpayingentities. Clearlydebtplaysan importantrole in thecapitalstructureof

16 regulatedutilities by optimizingtheoverall costof capital. To penalizeholdingcompanies

17 andotheraffiliatesofthegroupby attributing taxbenefitsfrom otherbusinessesis an unfair

18 taking.

19 CUB would attributeto theutility a shareofnet interestdeductionsattheutility’s

20 parentandat eachlevel up theownershipchain. Interestcostdeductionsarenettedagainst

21 interestincomeat eachlevel of thechain,but not acrosslevels. Theresultis aselective

22 structurethat mayencouragecompaniesto move interestcostsor to consolidatethemat

23 higherlevels. Therearemanycomplicatingfactorsat individual levels,suchasinter-

24 companyguaranteesandequitycommitments,that would requireanalysisanddispute

25 resolution. CUB’s proposaldoesnot addresshow it woulddealwith any ofthese

26 complexities.

Page17 - PACIFICORP’SOPENINGCOMMENTS ON STRAWPROPOSALS

Portlnd3.1549511.4 002001 l~00168



1 TheCommissionshouldnot adoptsucha“cobbledtogether”approachto parent

2 interestdeductions.A workableandaccurateview oftaxespaid is only possibleby looking

3 attheactualtaxpayer. Appliedto CUB’s proposal,this conceptmeansthat interestincome

4 andexpenseshouldbenettedacrossall levels,not just at eachlevel. PacifiCorp’s“With and

5 Without” proposalaccomplishesthis directlyandin averifiableway,withoutCUB’s

6 selectivehuntingof specifictax benefitsthroughouttheconsolidatedgroupofbusinesses.

7 CUB‘s proposalregardingparentinterestdeductions,andto somedegree

8 ICNU/NWIGU’s proposal,appearaimedat double-leverageconcernsandnot tax concerns.

9 Certainlyto thedegreethat theproposalswould reduceratesbasedon an affiliate’s interest

a, 10 paymentevenwhentheaffiliate andeveryothermemberoftheconsolidatedgroupis a

11 positive taxpayer,theproposalsgo far beyondtheattributionoftaxespaid.g ~ 12 High degreesofparentleveragecouldnegativelyaffect theutility. Similarly, a
CI, C-

~ § r~ 13 financiallyhealthyparentcouldprovidebenefitsto autility. CUB’s concernsregarding

~ 14 highly leveragedparentcompaniescouldbe addressedin a ratecaseusingsomeform of
~

~ 15 financialstability test. A provisionthatimposespenaltieson unstableparentsshouldreward

~ 16 parentsthatprovidebenefitsto theutility. PacifiCorp’s“LesserOf’ attributionapproachand

17 its “With andWithout” StrawProposaladdresstheseconceptsin a lesssubjectiveandmore

18 verifiablemanner.

19 CUB’s andICNU/NWIGU’s proposalsareentirelyone-sided.Theygiveratepayers

20 ratereductionswhentheratepayersareassumedto providea benefit to shareholders,butdo

21 notprovideany correspondingbenefit for shareholderswhen,for instance,the larger

22 structuregivesratepayersmorestability.

23 CUB’s proposalwouldcreateotherunworkableanalyticalrequirements.CUB

24 proposesto allocate,undersomecircumstances,thenegativestand-alonetax liabilities of

25 loss-makingentitiesand,at thesametime, adjust for the impactof accelerateddepreciation

26 out ofthecalculationoftaxespaid. BeforetheCommissioncouldallocateaffiliate lossesto
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1 theutility, it wouldhaveto determinetheportionofthoselossesthat arefrom accelerated

2 depreciation.This determinationwould requirecomparisonofaffiliate-specificdatafrom

3 varioussources,includingtheconsolidatedtaxreturn. For utilities with numerousaffiliates,

4 this processcould requirean amountoftime that couldnotbe accommodatedwithin the

5 statutorilymandatedtime frame.

6 CUB’s StrawProposalalsofails to passthepolicy screensuggestedat theoutsetof

7 thesecomments. While PaciflCorpappreciatesCUB’s attemptat moderationin its proposal,

8 its approachtowardinterestdeductionsandloss allocationneverthelesscontinuesto violate

9 thematchingprincipleandthe Commission’saffiliated interestspolicies. Theproposalis
z

~ 10 inconsistentwith SB 408 legislativehistory andhastoo manysubjectiveaspectsto be

2 ii workableandpractical. Forall of thesereasons,it alsowould producean unsustainable

9 ~ 12 outcome.

~ 13 E. TheStrawProposalsofNW Natural,Avista and PGE on ExpensesBetween
a, Rate CasesPromote SB 408’sPolicy of TaxesCollected/PaidAlignment.

~ 14

~ 15 PacifiCorpsupportstheearningstestsproposedin theStrawProposalsofNW

~ 16 Natural,Avista andPGE. Theseproposalslimit operationofan adjustmentclausesothatno

17 adjustmentwould takeplaceunlesstheadjustmentbroughttheutility closerto earningits

18 authorizedrateof return. Refundsto customerswould occuronly if theutility wereeaming

19 in excessof its authorizedrateof return. This is consistentwith concernsunderlyingSB 408

20 that tax issueswereallowingutilities to earnexcessivereturns. Theseproposalsalsoare

21 designedto satisfyin a mechanicalandobjectivewaytherequirementthat SB 408produce

22 ratesthatare“fair, justandreasonable.”Finally, theseproposalsarein keepingwith the

23 uniform useofeamingstestin automaticadjustmentclausesadoptedpreviouslyby the

24 Commission.

25

26
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1 III. CONCLUSION

2 Forthereasonsstatedabove,theCommissionshouldrejecttheselectiveand

3 asymmetricalapproachespresentedin theStrawProposalsof ICNLJ/NWIGU andCUB, and

4 insteadadoptPacifiCorp’s“LesserOf’ or “With andWithout” proposal,bothofwhich

5 providean approachto “properlyattributed”that is consistentwith thekeypoliciesand

6 principlesimplicatedby SB 408.

7 DATED: May 3, 2006.
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