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Kelly Norwood
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SUBMITTED: August 14, 2006

BEFORE THE PUBLIC UITLITY COMMISSION
OF OREGON

In the Matter of the Adoption of Permanent )
Rules implementing SB 408 Relating to Utility )
Taxes ) AR 499
AVISTA CORPORATION’S RESPONSE COMMENTS
ON INTERIM ORDER NO. 06-400 ENTERED JULY 14, 2006

On July 14, 2006 the Commission issued an Interim Order addressing proposed rules on
“properly attributed” and issued preliminary decisions on related issues. Parties submitted
opening comments on the Interim Order on July 31, 2006. An additional workshop was held on
August 8, 2006. Avista now submits its response comments addressing issues raised in the
opening comments and discussed at the last workshop. Avista’s response comments follow the

agenda outline presented at the last workshop.

I. NORMALIZATION

The July 25, 2006 version of the draft rules determine the amount of federal income taxes
properly attributed to Oregon regulated operations by multiplying the total amount of federal
income taxes paid by the taxpayer times the three-factor apportionment ratio of property, payroll,
and sales. The properly attributed amount is then compared to the total amount of taxes paid and
to the Oregon stand-alone amount. The lesser of these three values is then adjusted for charitable
contributions, tax credits and deferred taxes and the result is compared to taxes collected to
determine if a SB 408 rate adjustment is required. It is expected that the properly attributed
amount using the apportionment methodology will always be less than the total taxes paid
amount, since the properly attributed amount is an allocated portion of the total taxes paid
amount.

Page 1 of 9
Avista Corporation’s Response Comments
On Interim Order



If the Oregon stand-alone amount is the “lesser of “ amount of federal income taxes paid,
then the amount gets adjusted for Oregon deferred taxes and there would not be a normalization
violation. If the properly attributed amount is the “lesser of “ amount of federal income taxes
paid, a normalization violation would occur since the sum of the tax benefits related to
accelerated tax depreciation from Oregon regulated operations and from non-Oregon regulated
operations is apportioned to Oregon. Oregon would receive a portion of its own and a portion of
non-Oregon tax benefits related to accelerated tax depreciation. The adjustment for Oregon
deferred taxes would not properly match the tax benefits related to the accelerated tax
depreciation apportioned to Oregon. Hence, in Avista’s case Oregon ratepayers would receive a
portion of accelerated tax depreciation tax benefits from other regulated jurisdictions not offset
by a like amount of deferred taxes, and a normalization violation would occur.

Auvista has two proposals to avoid the normalization problem.

A. Preferred Proposal. Avista recommends adoption of the preferred proposal, but has
provided the alternative proposal which was also discussed at the August 8" workshop, and
seemed to have some level of support among the parties at the workshop. The preferred proposal
avoids a normalization violation by not apportioning federal income taxes associated with
regulated operations among the regulatory jurisdictions in which the utility operates. Oregon and
non-Oregon regulated operations would be treated as separate entities. The separate regulated
entities would then receive an apportionment of any reduction in federal taxes paid due to a net
loss of the combined group of non-regulated affiliates. No apportionment from non-regulated to
regulated would occur if the combined group of non-regulated affiliates has positive taxable

income. The diagram below illustrates this proposal:
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Oregon Regulated
Operations

Non-Oregon
Regulated Operations

(3-Factor Apportionment)

Non-Regulated Affiliates
(Combined Net Loss Tax Bengefit)

The three-factor apportionment ratio of property, payroll, and sales would be used to
apportion the federal income tax benefit of the combined net loss from non-regulated affiliates to
regulated operations in Oregon. Non-Oregon regulated operations would also receive an
apportioned share of the federal income tax benefit of the combined net loss from non-regulated
affiliates. The properly attributed amount of federal income taxes for Oregon regulated
operations would be the Oregon stand-alone amount reduced by the amount of tax benefit from
the combined net loss of non-regulated affiliates apportioned to Oregon regulated operations.
Auvista believes that this proposal would actually provide greater benefits to customers than what
was intended by Senate Bill 408.' If taxes paid have been reduced by a net non-regulated
affiliate loss, then Oregon and non-Oregon regulated operations receive their apportioned share
of the tax effect of such loss. This approach avoids a normalization violation and treats regulated
operations in all jurisdictions the same.

Under this proposal, paragraph (3)(a) of the rules would read as follows:

(a) The amount of federal income taxes paid to units of government that is properly

attributed to the regulated operations of a utility is the stand-alone amount for the
utility reduced by the product of the following two figures:

! Senate Bill 408 specifies that the only time that Oregon utility customers would pay less taxes than the amount
determined based on the “income generated by the regulated operations of the utility,” is if the total taxes paid by the
affiliated group is a lower number. The language of Senate Bill 408 includes no provision for an apportionment,
sharing, or allocation of tax benefits.
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(A) The total amount of federal income tax benefit from the combined net loss
of non-regulated affiliates, if any; and

(B) The average of the ratios calculated for the utility’s property, payroll and
sales, as defined in ORS 314.650 through 314.675, using amounts for regulated
operations of the utility in Oregon in the numerator and amounts for regulated
operations in all jurisdictions in the denominator.

B. Alternative Proposal. An alternative proposal to avoid the normalization problem is
to start with the consolidated federal income tax liability amount before tax credits, then add
back the tax effect of charitable contributions for the taxpayer and make an adjustment for all
deferred taxes. The three-factor apportionment ratio of property, payroll, and sales would be
used to apportion the resulting consolidated amount of federal income tax to determine the
amount properly attributed to regulated operations in Oregon. If this properly attributed amount
is the “lesser of” amount when compared to the total amount of taxes paid by the taxpayer and to
the Oregon stand-alone amount, then the adjustments for charitable contributions, tax credits and
deferred taxes in paragraph (2)(o) of the proposed rule would not be made, since these
adjustments were made upfront before the apportionment occurred. This approach also avoids a
normalization violation and treats regulated operations in all jurisdictions the same. Auvista
believes this alternative proposal also would provide greater benefits to Oregon customers than
what was intended by Senate Bill 408, for the reasons that were explained earlier.

Under this proposal, paragraph (3)(a) of the rules would read as follows:

(@) The amount of federal income taxes paid to units of government that is properly
attributed to the regulated operations of a utility is the product of the following two
figures:

(A) The total amount of federal income taxes paid by the taxpayer before tax
credits and adjusted for all charitable contributions and all deferred taxes; and

(B) The average of the ratios calculated for the utility’s property, payroll and
sales, as defined in ORS 314.650 through 314.675, using amounts for regulated

operations of the utility in Oregon in the numerator and amounts for the taxpayer in
the denominator.
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Avista does not believe that the rules should be ambiguous about avoiding a
normalization violation. A specific methodology needs to be set forth that avoids a violation.
Auvista has suggested two methodologies that solve the normalization problem.

With respect to obtaining a Private Letter Ruling (PLR) from the Internal Revenue
Service (IRS) regarding normalization, Avista does not object to circulating its draft to other
parties prior to it submission to the IRS. Avista believes, however, that the deadline for
submitting the PLR should be extended until December 31, 2006, in order to allow for the
submission of the 2005 tax reports on October 15, 2006, and additional process associated with
the review of the draft PLR’s.

1. SITUS (AND ALTERNATIVES)

The majority of the parties agree that the situs basis of determining the allocation factors
for apportionment percentages is not appropriate. An example was given at the workshop that
demonstrated that a tax refund would result simply because a production facility serving Oregon
customers was located in another state. A concern was raised that the situs basis method of
determining the apportionment factors could affect decisions regarding where future facilities are
built. The appropriate numbers to use are the plant, payroll and sales that are used for
ratemaking purposes in determining the apportionment factors, and Avista is supportive of this
method.

1. STATE AND LOCAL TAXES

Local income tax is not an issue for Avista, as it does not operate in Multnomah County.
Avista does, however, have a concern about Oregon state income tax. A three-factor (property,
payroll, and sales with a double weighting of sales) is used to compute the portion of federal

taxable income for the unitary group that is considered taxable income in Oregon for state
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income tax. An Oregon utility can have positive taxable income for Oregon state income tax
with the associated positive taxes paid, but have more or less income on a stand-alone basis. The
Oregon stand-alone amount of taxable income may, in fact, be zero, or even a loss due to
accelerated tax depreciation and purchased gas costs that are expensed for tax purposes and
deferred for accounting and ratemaking. While the proposed rules call for adjustments for
deferred taxes, in Avista’s case there are no deferred state income taxes for regulatory purposes.
Hence, Avista will pay Oregon state income tax related to its Oregon gas operations that may
have to be refunded to customers due to a fictitious stand-alone tax calculation that has nothing
to do with how state income tax payments are determined in the state of Oregon.

The solution to the problem is to define the properly attributed amount as also being the
stand-alone amount, and not do a “lesser of” calculation for Oregon state income tax. The taxes
paid amount reflects what is actually paid. The taxes paid amount is apportioned between
regulated and non-regulated using the 3-factor apportionment pursuant to paragraph (3)(b) of the
proposed rule. The resultant amount of Oregon state income tax paid attributable to Oregon
regulated operations should be considered as both the properly attributed amount and the stand-
alone amount.

IV. DOUBLE COUNTING OF LOSSES

The double counting of losses issue has to do with affiliates with a loss receiving a
positive amount of taxes paid apportioned to them under the apportionment method of the
proposed rule. The result is that more than 100% of the loss amount is allocated to the remaining
gain entities, including Oregon regulated operations. Avista’s preferred proposal for determining
the properly attributed amount of taxes paid solves this problem. Under Avista’s preferred

proposal, explained under the “NORMALIZATION” section of these comments, loss affiliates
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receive no apportionment of taxes paid. If there is a net loss for the combined group of affiliates,
the tax effect of the net loss is apportioned to the regulated Oregon and regulated non-Oregon
utility operations. If Avista’s approach is not adopted, Avista is supportive of capping the
amount of federal income tax benefit from a loss as has been explained by Northwest Natural.
One issue where most, if not all, of the parties agree is that there should be no apportionment
made in determining properly attributed taxes paid if all of the entities in the consolidated group
have positive tax liabilities. Avista concurs.

V. CALCULATION OF 3(12)(a) CAP

This issue has to do with the “with and without” amount being defined as the stand-alone
amount of taxes paid for Oregon regulated utility operations. PacifiCorp has explained that the
“with and without” amount could be larger or smaller than the stand-alone amount. Avista’s
opening comments explained that if there is any “with and without” benefit, it should not be
given to just the Oregon jurisdiction; rather, it should be shared among all regulatory
jurisdictions in which the utility operates. To do otherwise gives a preferential treatment to the
Oregon jurisdiction. Awvista is supportive of eliminating the “with and without” calculation and
allow stand-alone to be calculated based on the revenues and expenses of the regulated
operations.

VI. JOINT COMMENTS

In reviewing the draft Joint Comments that are to be filed, Avista does not concur with
Item 1 which provides that an adjustment be made for deferred federal income tax for just non-
Oregon regulated entities prior to applying the apportionment factor. The adjustment should
include deferred federal income taxes for all entities, including regulated Oregon operations,

regulated non-Oregon operations and non-regulated affiliates. To exclude Oregon regulated
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operations from the upfront deferred tax adjustment will create a mismatch. Only a portion of
Oregon regulated accelerated tax benefits will be apportioned to Oregon regulated operations.
The deferred tax adjustment for Oregon regulated operations, which is a 100% Oregon regulated
amount, won't match the apportioned amount of Oregon regulated accelerated tax benefits. The
exclusion of deferred taxes of non-regulated affiliates from the upfront adjustment results in a
one-way taking of tax benefits due to the "lesser of" provisions of the proposed rules.

Avista concurs with Item 2 regarding the use of three-factor ratios based on amounts used
for setting rates rather than situs amounts.

Avista is not certain that Item 3 concerning state income tax covers Avista's situation.
While the explanation to Item 3(A)(4) says that the Commission has determined that 100 percent
of Oregon taxes should be allocated by rule to Oregon, a portion of the determination of Oregon
state income tax paid is due to Avista owning Coyote Springs 2, a natural gas fired, electric
generating plant in Oregon. Auvista believes that the regulated portion of the properly attributed
taxes paid amount should be defined as also being the stand-alone amount, and that no "lesser
of" comparison be made. The amount that is actually paid to the Oregon Department of Revenue
is based on an apportioned amount of the taxable income of the unitary group. A stand-alone
calculation is entirely fictitious and has no bearing on what is paid. The stand-alone amount
could be zero or negative, and in Avista's case, there are no deferred state income taxes for
regulatory purposes to add back to the stand-alone amount.

Item 4 deals with Multnomah County Business Income Tax. Avista does not operate in
Multnomah County and does not pay this tax. Item 5 addresses a floor for the properly attributed
amount. Avista concurs with the floor calculation for federal income tax, but believes the floor

is unworkable for state income tax due to the methodology employed by the Department of
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Revenue in determining the amount of taxable income for state income tax. Avista concurs with
Item 6 defining the stand-alone basis for determining the cap. Avista also concurs with a filing

date of December 31, 2006 for filing a Private Letter Ruling with the Internal Revenue Service

as set forth in Item 7.

RESPECTFULLY SUBMITTED this 14" day August, 2006.

AVISTA CORPORATION

ity S e

Kelly Norwood
Vice President, State and Federal
Regulation

By:

Page 9 of 9
Avista Corporation’s Response Comments
On Interim Order



CERTIFICATE OF SERVICE
| HEREBY CERTIFY that | have this day served Avista Corporation’s Response
Comments on Interim Order in Docket AR 499, upon the parties listed below by
sending a copy via electronic mail and U.S. Mail.

JIM ANDERSON

JD ANDERSON ASSOCIATES
910 SAHALEE CT SE

SALEM OR 97306

LAURA BEANE
PACIFICORP

825 MULTNOMAH STE 2000
PORTLAND OR 97232

JULIE BRANDIS

ASSOCIATED OREGON INDUSTRIES 1149
COURT ST NE

SALEM OR 97301-4030

ED BUSCH

PUBLIC UTILITY COMMISSION OF OREGON
PO BOX 2148

SALEM OR 97308-2148

RANDALL DAHLGREN
PORTLAND GENERAL ELECTRIC
121 SW SALMON ST. 1WTC 0702
PORTLAND OR 97204

JIM DEASON

ATTORNEY AT LAW

521 SW CLAY ST STE 107
PORTLAND OR 97201-5407

JASON EISDORFER

CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY STE 308
PORTLAND OR 97205

EDWARD A FINKLEA

CABLE HUSTON BENEDICT HAAGENSEN &
LLOYD LLP

1001 SW 5TH - STE 2000

PORTLAND OR 97204

ANDREA FOGUE

LEAGUE OF OREGON CITIES
PO BOX 928

SALEM OR 97308

GARY BAUER
NORTHWEST NATURAL
220 NW 2ND AVE
PORTLAND OR 97209

SCOTT BOLTON
PACIFICORP

825 NE MULTNOMAH
PORTLAND OR 97232

LOWREY R BROWN

CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY - STE 308
PORTLAND OR 97205

REP TOM BUTLER
H-289 STATE CAPITOL
SALEM OR 97310

MELINDA J DAVISON
DAVISON VAN CLEVE PC
333 SW TAYLOR - STE 400
PORTLAND OR 97204

MICHAEL EARLY

INDUSTRIAL CUSTOMERS OF NORTHWEST
UTILITIES

333 SW TAYLOR STE 400

PORTLAND OR 97204

STEVE EVANS

MIDAMERICAN ENGERY HOLDINGS
COMPANY

666 GRAND AVE

DES MOINES IA 50303

ANN L FISHER

AF LEGAL & CONSULTING SERVICES
2005 SW 71ST AVE

PORTLAND OR 97225-3705

KELLY FRANCONE

ENERGY STRATEGIES

215 SOUTH STATE ST - STE 200
SALT LAKE CITY UT 84111

Page 1 of 3



PAUL GRAHAM

DEPARTMENT OF JUSTICE REGULATED
UTILITY & BUSINESS SECTION

1162 COURT ST NE

SALEM OR 97301-4096

JUDY JOHNSON

PUBLIC UTILITY COMMISSION
PO BOX 2148

SALEM OR 97308-2148

GREGG KANTOR
NORTHWEST NATURAL
220 NW SECOND
PORTLAND OR 97209

ELISA M LARSON
NORTHWEST NATURAL
220 NW 2ND AVE
PORTLAND OR 97209

KEN LEWIS
PO BOX 29140
PORTLAND OR 97296

LARRY O MARTIN

PACIFIC POWER & LIGHT

825 NE MULTNOMAH STE 800
PORTLAND OR 97232

KATHERINE A MCDOWELL
MCDOWELL & ASSOCIATES PC
520 SW SIXTH AVE - SUITE 830
PORTLAND OR 97204

SENATOR RICK METSGER
STATE CAPITOL

900 COURT ST NE S-307
SALEM OR 97301

JAN MITCHELL

PACIFIC POWER & LIGHT

825 NE MULTNOMAH - STE 2000
PORTLAND OR 97232

RICHARD PEACH
PACIFICORP

825 NE MULTNOMAH
PORTLAND OR 97232

ROBERT JENKS

CITIZENS' UTILITY BOARD OF OREGON
610 SW BROADWAY STE 308
PORTLAND OR 97205

JASON W JONES

DEPARTMENT OF JUSTICE

REGULATED UTILITY & BUSINESS SECTION
1162 COURT ST NE

SALEM OR 97301-4096

MARGARET D KIRKPATRICK
NORTHWEST NATURAL

220 NW 2ND AVE
PORTLAND OR 97209

PAMELA G LESH

PORTLAND GENERAL ELECTRIC
121 SW SALMON ST 1 WTC 1703
PORTLAND OR 97204

RAUL MADARANG

PORTLAND GENERAL ELECTRIC
121 SW SALMON ST

PORTLAND OR 97204

DENNIS J MAURER
DEPARTMENT OF REVENUE

DANIEL W MEEK
ATTORNEY AT LAW
10949 SW 4TH AVE
PORTLAND OR 97219

ALEX MILLER

NORTHWEST NATURAL GAS COMPANY
220 NW SECOND AVE

PORTLAND OR 97209-3991

MARK NELSON

PUBLIC AFFAIRS COUNSEL
PO BOX 12945

SALEM OR 97309

MATTHEW W PERKINS
DAVISON VAN CLEVE PC
333 SW TAYLOR - STE 400
PORTLAND OR 97204

Page 2 of 3



DAN PFEIFFER

IDAHO PUBLIC UTILITY COMMISSION
472 WEST WASHINGTON ST

BOISE ID 83720

LISA F RACKNER

ATER WYNNE LLP

222 SW COLUMBIA ST STE 1800
PORTLAND OR 97201-6618

DAVE ROBERTSON

PORTLAND GENERAL ELECTRIC
121 SW SALMON ST

PORTLAND OR 97204

INARA K SCOTT

PORTLAND GENERAL ELECTRIC
121 SW SALMON ST

PORTLAND OR 97204

DOUGLAS C TINGEY

PORTLAND GENERAL ELECTRIC
121 SW SALMON 1WTC13
PORTLAND OR 97204

RICK TUNNING

MIDAMERICAN ENERGY HOLDINGS CO
666 GRAND AVENUE

DES MOINES IA 50303

BENJAMIN WALTERS

CITY OF PORTLAND
OFFICE OF CITY ATTORNEY
1221 SW 4TH AVE - RM 430
PORTLAND OR 97204

MARCUS A WOOD

STOEL RIVES LLP

900 SW FIFTH AVE - STE 2600
PORTLAND OR 97204

PAULA E PYRON

NORTHWEST INDUSTRIAL GAS USERS
4113 WOLF BERRY COURT

LAKE OSWEGO OR 97035-1827

PORTLAND GENERAL ELECTRIC CO.
RATES & REGULATORY AFFAIRS
PORTLAND GENERAL ELECTRIC COMPANY
121 SW SALMON ST 1WTCO0702

PORTLAND OR 97204

AUSEY H ROBNETT Il

PAINE HAMBLEN COFFIN BROOKE & MILLER
PO BOX E

COEUR D'ALENE ID 83816-0328

BOB TAMLYN

PORTLAND GENERAL ELECTRIC
121 SW SALMON ST

PORTLAND OR 97204

JAY TINKER

PORTLAND GENERAL ELECTRIC
121 SW SALMON ST 1WTC-0702
PORTLAND OR 97204

SENATOR VICKI L WALKER
STATE CAPITOL

900 COURT ST NE S-210
SALEM OR 97301

LINDA K WILLIAMS
KAFOURY & MCDOUGAL
10266 SW LANCASTER RD
PORTLAND OR 97219-6305

PAUL M WRIGLEY

PACIFIC POWER & LIGHT

825 NE MULTNOMAH STE 800
PORTLAND OR 97232

| declare under penalty of perjury that the foregoing is true and correct.
Dated at Spokane, Washington this 14th. day of August 2006.

Patty Olsness

Page 3 0of 3



