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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

AR 499

In theMatterof theAdoptionofPermanent RESPONSECOMMENTS OF
Rules ImplementingSB 408 Relatingto NORTHWEST NATURAL
Utility Taxes GAS COMPANY RE

PROPOSEDFINAL RULE

I. Technical Corrections to the ProposedFinal Rule: NW Natural concurswith Staff’s
recommendationsconcerningthetechnical corrections to thefinal rule that NW
Natural proposedin its Opening Comments.

NorthwestNaturalGasCompany’s(“NW Natural”) OpeningCommentsproposedand

explainedseveraltechnicalcorrectionsto theproposedfinal rule, which correctionsit thought

shouldbe noncontroversial.NW NaturalunderstandsthatStaffsResponseCommentswill

recommendinclusionof eachof theseproposedtechnicalcorrections,with oneexception. Staff

recommendsanalternativeto theclarificationNW Natural requestedin section2(k)oftherule,

to makecertainthat merchandizingincomeis not includedin thecalculationof “taxespaid.”

Staffwould clarify that theexclusionof“other operatingrevenueasdefinedby FERC” should

insteadstate“otheroperatingincomeandotherincomeasdefinedby FERC.” This revision

tracksthewordingoftheFederalEnergyRegulatoryCommission’sUniform Systemof

Accountsandmakesclearthatmerchandizingincomeis not includedin therule’s definitionof

“revenue.” NW Naturalconcurswith this alternativelanguage.

IL Joint Comments: PacifiCorp has joined in and supports the Joint Commentsas
filed by Staff.

Staffhasfiled Joint Commentsthat describeimportantchangesneededin thefinal rule.

TheJoint Commentsaddress(1) protectionof taxnormalizationbenefits,(2) useof regulatory

allocations,ratherthansitusallocations,for thethree-factortest,(3) theselectionof theproper

unitarygroupfor theattribution ofOregontaxespaid, (4) adjustmentsfor non-Oregontaxes

allocated,(5) theproperattributionof Oregonincometaxesincurredby utilities suchasNW
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Natural,for which suchtaxesareallocated100percentto Oregonfor ratepurposes,(6) theuse

ofa single grossrevenueallocatorfor theMultnomah CountyBusinessIncomeTax, (7) the

calculationof a“floor” ratefor thethree-factorattribution,to avoid allocatingto theutility more

than 100 percentof all its affiliate tax losses,(8) thecalculationof theSB408 section3(12)(a)

capon taxespaidon a stand-alonebasis,and (9) adoptionofa morerealisticdeadlinefor the

utilities to submita filing for a PrivateLetterRuling from theInternal RevenueServicewith

respectto thefinal rule. While thereis substantialconsensusthat thesechangesareneeded,the

necessarylanguagecouldnot be workedoutand agreedto within theReplyCommentperiod.

NW Naturalwill continueto work with theotherpartiesto capturetheseconsensuschangesin

therulelanguageandurgestheCommissionto keeptherecordopenlong enoughto allow this

importantprocessto be completed.

III. Inclusion of Dividend Income in the “Sales” Categoryfor the Three-Factor Test:
The Commissionshould not depart from Oregon statutory provisions by treating
dividends assales.

TheIndustrialCustomersofNorthwestUtilities (“ICNU”) urgestheCommissionto use

thethree-factorattribution,but to makeanadjustmentto theOregonstatutoryspecificationof

“sales” to treatdividendsasif theyweresales. Thisproposalwould underminethe

Commission’sintent to rely onjudicial approvalofthestate-sanctionedthree-factorformula,by

makingan ad hoc changefor thesoleeffectoffurtherreducingtheportionoftaxesincurredthat

Oregonutilities canrecover.

Thethree-factormethodattributestaxesproportionallyto sales,payroll andproperty.

Dividendsclearlyare not sales. Theeffectof theproposedchangewould be to double-counta

portionofaffiliate income,by capturingall revenuesthroughthe“sales”factor,andthen by

recapturingaportionof thesameincomeas“dividends” whenincomeis distributedupsreamas

dividendsto a parentcompany. By this approach,for example,if autility hadaparentcompany,

aportionof theutility’s ownrevenueswould be attributedto theparentwheneverdividends

werepaid. Thereis no defensiblebasisfor sucha deviationfrom thestatutorythree-factor

formula.
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IV. Inclusion ofNon-Utility Tax Deduction in the Section3(12)(a)Cap: The stand-
alone taxescalculation for a utility should not be reducedby tax deductionsofits
parent.

ICNU’s OpeningCommentsadvanceda novel interpretationof section3(12)(a)ofSB

408. Thatsectionofthe statuterequiresthat taxesproperlyattributedto the regulatedoperations

of thepublic maynot exceed“[t]hat portionofthe total taxespaidthat is incurredasa result of

incomegeneratedby the regulatedoperationsoftheutility.” ICNU urgestheCommissionto

changeits proposedfinal rule to treatparenttax deductionsfrom interestpayments“supported”

by utility dividendsasif thedeductionswereincurredbecauseof “incomegeneratedby the

regulatedoperationsoftheutility.” Thesimplestresponseis that suchparentdeductionsplainly

arenot, asrequiredundersection3(12)(a)of SB 408, “incurredasa resultof incomegenerated

by theregulatedoperationsofthe utility,” becausetheparent’sinteresttax deductionswill be the

sameregardlessofthe level of incomegeneratedby theregulatedoperationsoftheutility. In

addition, thedeductionsmayrelateto debtthathasnothingto do with theOregonutility; the

deductionsmight relateinstead,for example,to debtincurredfor theacquisitionof other

companiesor businessesnot subjectto theCommission’sjurisdiction.

If ICNU thinks thatin aparticularrateproceeding,tax deductionsofnon-utility

companiesshouldbe treatedas if theywereutility tax deductions,it canmakesuchargumentsin

thatrateproceeding.ICNU’s attemptto fashionagenericattributionof parentcompanytax

deductions,without considerationofthenatureandpurposeof thespecifictax deductions,is

inconsistentwith the languageofSB 408 andwould be an unjustifiedmodificationto thefinal

rule.

V. Procedural Right to ChallengeRate Adjustments Ordered by the Commission: The
utilities are entitled to claim, based on an earnings test, that an SB 408 rate
adjustment violatesORS 756.040or other applicable law.

Section11 of theCommission’sproposedfinal rule permitsautility to makea claim,

basedon an earningstest,that arateadjustmentundertheautomaticadjustmentclauseviolates

ORS 756.040orotherapplicablelaw. ICNU attacksthis provisionas contraryto SB 408 and

poorpublic policy.
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Thisprovisionis aproperapplicationoftheCommission’soverall statutoryobligations

underORS 756.040,aswell asits obligationto comply with applicablejudicial prohibitions

againstsettingunjustand unreasonablerates. Whentheutilities throughoutthis rulemaking

proceedinghavesoughtratemakingprotectionsagainstpotential“doublewhammy”impacts,one

consistent(if inadequate)answerhasbeenthat theutilities will be ableto challengetheresultsof

any SB 408 rateadjustmentif theadjustmentproducesunjustandunreasonablerates. ICNU

now seemsto be attackingtheright to makesucha challenge.This proposedrule changewould

be unreasonableandunjust.

VI. Conclusion.

NW Natural requeststhat theCommissionadopttheutility’s proposedtechnical

correctionsto theproposedfinal rule, asreviewedandendorsedby the Staff. NW Naturalalso

urgestheCommissionto providethepartiesadequatetime to proposerule languagethat would

implementthechangesin theJointCommentsadvancedby Staffandto rejecttheunjustand

unreasonablechangesproposedby ICNU addressedherein.

DATED: August 14, 2006.
Respectfullysubmitted,

~.‘i~cus~. Wood ‘~‘

StoelRivesLLP
900 SW Fifth Avenue,Suite2600
Portland,OR 97204
Telephone:503-294-9434
Facsimile: 503-220-2480
Email: mwood@stoel.com

AttorneysforNorthwestNaturalGas
Company
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CERTIFICATE OF SERVICE

I herebycertify that I serveda true and correctcopy of the foregoingdocumentin

3 DocketAR 499 on the following namedperson(s)on thedateindicatedbelow by electronic

4 mail and first-classmail addressedto said person(s)at his or her last-knownaddress(es)

5 indicatedbelow.
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Rates& RegulatoryAffairs
PortlandGeneralElectric
121 SW SalmonStreet,1WTCO7O2
Portland,OR 97204
pge.opuc.filings(~pgn.com

JulieBrandis
AssociatedOregonIndustries
1149Court StreetNE
Salem,OR 97301-4030
ibrandis(~aoi.org

Ed Busch
PublicUtility Commissionof Oregon
P0 Box 2148
Salem,OR 97308-2148
ed.busch@state.or.us

RepTom Butler
H-289StateCapitol
Salem,OR 97310
cpatom@fmtc.com

MelindaJ Davison
DavisonVan ClevePC
333 SW Taylor, Suite400
Portland,OR 97204
mail@dvclaw.com

GaryBauer
NorthwestNatural
220NW 2nd Avenue
Portland,OR 97209
gary.bauer(2l~nwnaturaI.com

LowreyR Brown
Citizens’ Utility BoardofOregon
610 SW Broadway,Suite308
Portland,OR 97205
lowrey@oregoncub.org

R. TomButler
tom@butlert.com

RandallDahigren
PortlandGeneralElectric
121 SW SalmonStreet1WTC 0702
Portland,OR 97204
randy.dahlgren~~pgn.com

Jim Deason
AttorneyAt Law
521 SW Clay Street,Suite 107
Portland,OR 97201-5407
jirndeason(~comcast.net
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Michael Early
IndustrialCustomersof NorthwestUtilities
333 SW Taylor,Suite400
Portland,OR 97204
mearly(~icnu.org

SteveEvans
MidAmericanEnergyHoldingsCompany
666 GrandAvenue
DesMoines, IA 50303
srevans~midamerican.com

EdwardA Finklea
CableHustonBenedictHaagensen

& Lloyd LLP
1001 SW ~ Avenue,Suite 2000
Portland,OR 97204
efinklea@chbh.com

AndreaFogue
LeagueofOregonCities
P0 Box 928
Salem,OR97308
afogue~)orcities.org

Departmentof Justice
RegulatedUtility & BusinessSection
1162Court StreetNE
Salem,OR97301-4096
paul.graham(2I~state,or.us

JudyJohnson
PublicUtility Commission
P0 Box 2148
Salem,OR97308-2148
iudy.johnson@state.or.us

JasonEisdorfer
Citizens’ Utility Boardof Oregon
610 SW Broadway,Suite308
Portland,OR 97205
dockets(~oregoncub.org

DonM Falkner
AvistaUtilities
P0Box 3727
Spokane,WA 99220-3727
don.falkner@avistacorp.com

Ann L Fisher
AF Legal & ConsultingServices
2005.SW71stAvenue
Portland,OR 97225-3705
energiaw(~aol.com

Kelly Francone
EnergyStrategies
215 SouthStateStreet,Suite200
SaltLakeCity, UT 84111
kfrancone~energystrat.com

RobertJenks
Citizens’ Utility Boardof Oregon
610 SW Broadway,Suite308
Portland,OR 97205
bob(~oregoncub.org

JasonW Jones
DepartmentofJustice
RegulatedUtility & BusinessSection
1162Court StreetNE
Salem,OR 97301-4096
i ason.w.jones(liistate.or,us
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PamelaG Lesh
PortlandGeneralElectric
121 SW SalmonStreet1WTC 1703
Portland,OR 97204
pamela.lesh(~),pgn.com

RonMckenzie
Avista Utilities
PoBox 3727
Spokane,WA 99220-3727
ron.rnckenzie@avistacorp.com

SenatorRick Metsger
StateCapitol
900 CourtStreetNE S-307
Salem,OR97301
sen.rickmetsger(2~istate.or.us

ThomasR Paine
Avista Corporation
1411 EastMission
Spokane,WA 99202
tom.paine@avistacorp.com

PaulaE Pyron
NorthwestIndustrialGasUsers
4113Wolf BerryCourt
LakeOswego,OR 97035-1827
ppyron(~nwigu.org

Ken Lewis
P0Box 29140
Portland,OR97296
kl04@mailstation.com

DanielW Meek
Attorneyat Law
10949SW 4th Avenue
Portland,OR 97219
dan@meek.net

David J Meyer
AvistaCorporation
P0Box 3727
Spokane,WA 99220-3727
david.meyer@avistacorp.com

MatthewW Perkins
DavisonVanClevePC
333 SW Taylor, Suite400
Portland,OR 97204
mwp@dvclaw.corn

LisaF Rackner
Ater WynneLLP
222 SW ColumbiaStreet,Suite 1800
Portland,OR 97201-6618
lfr@aterwynne. corn
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DouglasC Tingey
PortlandGeneralElectric
121 SW Salmon1WTC13
Portland,OR 97204
doug.tingey(~pgn.com

JayTinker
PortlandGeneralElectric Company
121 SW SalmonStreet,1WTC 0702
Portland,OR 97204
iay.tinker(~pgn.com

BenjaminWalters
City of Portland

Office of City Attorney
1221 SW 4th Avenue- Room430
Portland,OR 97204
bwalters@ci.portland.or.us

LauraBeane
PacifiCorp
825 NEMultnomah,Suite300
Portland,OR 97232
laura.beane@pacificorp.corn

Blair Loftis
PacifiCorp
825 NE Multnomah,Suite300
Portland,OR 97232
blair.loftis@pacificorp.com

SenatorVicki L Walker
StateCapitol
P0Box 10314
Eugene,OR 97440
sen.vickiwalker@state.or.us

LindaK Williams
Kafoury & McDougal
10266SW LancasterRd
Portland,OR 97219-6305
linda@lindawilliams.net

ScottBolton
PacifiCorp
825 NEMultnomah,Suite 300
Portland,OR 97232
scott.bolton@pacificorp.com

Larry 0. Martin
PacifiCorp
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Portland,OR 97232
larry.rnartin@pacificorp.corn
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JanMitchell
PacifiCorp
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I an.rnitchell@pacificorp.corn

PaulM. Wrigley
PacifiCorp
825 NE Multnomah,Suite300
Portland,OR 97232
paul.wrigIey(~pacificorp.corn

AuseyH. Robnett,III
Paine,Harnlen,Coffin, Brooke

& Miller LLP
P0Box E
CoeurD’Alene, ID 83816-0328

KatherineA. McDowell
SarahJ.AdamsLien
McDowell & AssociatesPC
520 SW Sixth Avenue,Suite830
Portland,OR 97204
katherine@mcd-law.com
sarah@mcd-law.com

DanPfeiffer
Policy Strategist
IdahoPublicUtilities Commission
472 WestWashingtonStreet
Boise, ID 83720
dan.pfeiffer@puc.idaho.gov

RichardPeach
PacifiCorp
825 NE Multnomah,Suite2000
Portland,OR 97232
richard.peach@pacificorp.corn

Kelly 0. Norwood
Avista Utilities
P0Box 3727
Spokane,WA 99220-3727
kelly.norwood@avistacorp.com

RaulMadarang
PortlandGeneralElectric
121 SW Salmon,1WTC
Portland,OR 97204
raul.madarang(Z~pgn.com

DaveRobertson
PortlandGeneralElectric
121 SW Salmon,1WTC
Portland,OR 97204
dave.robertson~pgn.com

Mark W. Nelson
PublicAffairs Counsel
867 Liberty StreetNE
Salem,OR 97301
pacounsel(~pacounsel.org
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