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July 6, 2007

BY ELECTRONIC MAIL (PUC.FIlingCenter(lstate.or.us)
AND HAND DELIVERY

Public Utility Commission of Oregon
Attention: Filing Center
550 Capitol Street NE #215
PO Box 2148

Salem, OR 97308-2148

Re: Wah Chang, Petitioner v. PacifCorp, Respondent
Wah Chang's Rebuttal Testimony and Exhibits
Docket UM 1002

Dear Sir or Madam:

Enclosed for filing are the original and five copies of Wah Chang's rebuttal testimony
and exhibits, including the Rebuttal Testimony of Robert McCullough (WC/869) and Rebuttal
Testimony of Berne Martin Howard (WC/1200). The enclosed Certificate of Service provides
a listing of the enclosed testimony and exhibits.

The Rebuttal Testimony of Robert McCullough and the Rebuttal Testimony of Berne
Martin Howard reference or include information that has been designated by PacifiCorp as
Confidential Pursuant to Protective Order. Accordingly, we are fiing all of the Rebuttal
Testimony of Robert McCullough, pages 13-16 of the Rebuttal Testimony of Berne Martin
Howard and Wah Chang Exhibit 1203 under seal and on yellow paper. We are also fiing the
Deposition of Charles Cicchetti (WC/1011), the PacifiCorp witness, as an exhibit under seal
and on yellow paper.

Consistent with Commission filing rules, I am also enclosing a compact disk
containing electronic versions of the enclosed testimony and exhibits, other than the testimony
and the exhibit filed under seaL.

Very truly yours,

/!.. If t'/I r. '-
Richard H. Williams

Enclosures
cc (w/enc): Service List

ALJ Patrick Power
006854.0 i 64/635446. i
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BEFORE THE PUBLIC UTILITY COMMISSION
OF THE STATE OF OREGON

UM 1002

Wah Chang,
Petitioner,

v.

PacifiCorp,

Respondent.

)
)
)
)
)
)
)
)
)

CERTIFICATE OF SERVICE
OF WAH CHANG'S REBUTTAL
TESTIMONY AND EXHIBITS

12 I certify that on July 6, 2007, I served the documents listed in the two-page Attachment

13 to this certificate, constituting Wah Chang's Rebuttal Testimony and Exhibits, upon all parties of

14 record in this proceeding, by delivering a copy in person or by mailing a copy properly addressed

15 with first class postage prepaid, or by electronic mail pursuant to OAR 860-013-0070, to the

Natalie Hocken
PacifiCorp
825 NE Multnomah, Suite 2000
Portland, OR 97232
~Natalie.Hocken(lPacifCorp. com?

Dated at Portland, Oregon, this 6th day of July, 2007.

¿ 4.. If W://--t
Richard H. Williams, OSB No.'72284
Of Attorneys for Petitioner Wah Chang

16 following parties or attorneys of parties:

17

18

19

20

Paul Graham
Department of Justice
Regulated Utility & Business Section
1 162 Court St NE
Salem, OR 97301-4096
~paul.graham(lstate. or. US?

21

22

23

24

25

26

James M. Van Nostrand
Perkins Coie LLP
1 120 NW Couch Street, 10th Floor
Portland, OR 97209-4128
~JVanNostrand(lperkinscoie. com?

By Hand Delivery

PAGE i - UM 1002. CERTIFICATE OF SERVICE OF WAH CHANG'S REBUTTAL TESTIMONY AND EXHIBITS

006854.0164/635456.1

LANE POWELL PC
601 SW 2ND A VEN1, SUITE 2100
PORTLAND, OREGON 97204-3158

(503) 778-2100



BEFORE THE PUBLIC UTILITY COMMISSION
OF THE ST ATE OF OREGON

UM 1002

Wah Chang, Petitioner v.
PacifiCorp, Respondent

W AH CHANG'S REBUTTAL TESTIMONY AND EXHIBITS

Exhibit 800 series.
Rebuttal Testimony of Robert McCullough and accompanying Exhibits:

Ex. No. Description Confdential

WC/869 Rebuttal Testimony of Robert McCullough Yes

WC/870 Table 3 - WSCC Actual Loads and Resources for 2000 No

WC/871 Table 3 - WECC Actual Loads and Resources for 2001 No

Exhibit 1000 series.
Transcript of Deposition of PacifiCorp witness:

.No. Description

Deposition Testimony of Charles Cicchetti, taken June 14, 2007

Confdential

Yes

Exhibit 1100 series.
Other Exhibits:

Ex. No. 
~ ,. Confidential

WCIL 130 Proof of Claim fied October 20,2003, by the Oregon No
Department of Justice in the bankuptcy of Enron Corp., et aI.,
U.S. Bankuptcy Court, Southern District of New York, 01-16034
(AJG)

WCIL131 Prepared Direct Testimony of Dr. Timothy D. Mount on behalf of No
PacifiCorp, submitted before the Federal Energy Regulatory
Commission in Docket Nos. EL02-80-000, EL02-8 1 -000, EL02-
82-000 and EL02-83-000 (PacifiCorp v. Reliant Energy Services,
et aI.)

PAGE i - UM 1002. ATTACHMENT TO CERTIFICATE OF SERVICE OF WAH CHANG'S REBUTTAL
TESTIMONY AND EXHIBITS

006854.0164/635451.1 LANE POWELL PC
601 SW 2ND A VEN1, SUITE 2100
PORTLAND. OREGON 97204-3158

(503) 778-2100



Ex. No. 
~ . Confdential

WCIL 132 Excerpts from Brief on Exceptions ofPacifiCorp, dated No
March 28, 2003, before the Federal Energy Regulatory
Commission in Docket Nos. EL02-80-000, EL02-81-000, EL02-
82-000 and EL02-83-000 (PacifiCorp v. Reliant Energy Services,
et aI.)

WCIL 133 Motion to Reopen the Record, Motion to Take Official Notice, No
and Motion for Sanctions dated March 13,2003, filed by
PacifiCorp before the Federal Energy Regulatory Commission in
Docket Nos. EL02-80-000, EL02-81-000, EL02-82-000 and
EL02-83-000 (PacifiCorp v. Reliant Energy Services, et aI.)

WCIL 134 PacifiCorp's Supplemental Motion to Reopen the Record and No
Motion to Take Official Notice, dated May 7, 2003, before the
Federal Energy Regulatory Commission in Docket Nos.
EL02-80-000, EL02-81 -000, EL02-82-000 and EL02-83-000

(PacifiCorp v. Reliant Energy Services, et aI.)
WCIL135 PacifiCorp's Response to Petitioner's Nineteenth Data Request No

(Request Nos. 204-209)

Exhibit 1200 series.
Rebuttal Testimony of Berne Martin Howard, and accompanying Exhibits:

Curriculum Vita of Berne Martin Howard

Confdential
Pages 13-16

only

No

Rebuttal Testimony of Berne Martin Howard

Technical Exhibit to Rebuttal Testimony of Berne Martin Howard I

Description of Study by Berne Martin Howard of PacifiCorp
Reports to Dow Jones

No

Yes

* * *

Page 2 - UM 1002. ATTACHMENT TO CERTIFICATE OF SERVICE OF WAH CHANG'S
REBUTTAL TESTIMONY AND EXHIBITS

006854.0164/635451. LANE POWELL PC
601 SW 2ND AVEN1, SUITE 2100
PORTLAND, OREGON 97204-3158

(503) 778-2100



CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER NO. 01-149
OPUC Docket UM 1002

Exhibit WC/869

Rebuttal Testimony of Robert McCullough

July 6, 2007

Information in Exhibit WC/869
has been designated as confidential by PacifiCorp.

Wah Chang reserves the right to contest PacifiCorp's designation.



Docket UM i 002
Wah Chang Exhibit 869

BEFORE THE PUBLIC UTILITY COMMISSION
OF THE STATE OF OREGON

WAHCHANG

Rebuttal Testimony of Robert McCullough

July 6, 2007

006854.0 i 64/635887.1



Docket UM 1002
WC/870

BEFORE THE PUBLIC UTILITY COMMISSION
OF THE STATE OF OREGON

WAH CHANG

Table 3 - WSCC Actual Loads and Resources for 2000

Wah Chang Exhibit 870
Accompanying Rebuttal Testimony of Robert McCullough

July 6, 2007



WC/870
McCullough/l

Table 3 - WSCC Actual Loads and Resources for 2000

PEAK DEMAND - MW JAN FEB MAR APR MAY JUN

Loads - Firm 110063 105410 104091 'l6299 115892 123799
Interruptible & Load Mgt 3779 3824 3800 3848 3957 3868

Total 113842 109234 107891 110147 119849 127667

Forecast Deviation - %
-3.5 -3.8 -1.4 1. 6.6 2.7

Generation - Hydro
64272 63900 64394 6442 64893 65456
88667 88660 89077 88959 88676 89083

Thermal 4122 4'122 4122 ~ 4120 4184
Other

Total '15706'1 156682 157593 157477 157689 158723

Total Unavailable Generation *
'13400 16945 20735 26303 18049 15047

Net Firm Transfers - MAPP .. -250 -320 -250 -88 .'163 -359
SWPP u :: .250 ~ ~ .300 -300

Total Net Firm Transfers 475 -570 -500 -338 -463 -659

Net Generation & Firm Transfers 144'136 140307 137358 131512 140'103 144335

Margin Over Firm Loads - MW 34073 34897 33267 25213 24211 20536
Margin Over Firm Loads - Percent 31.0 33.1 32.0 23.7 20.9 16.6

ENERGY - GWH

Total Load 667'1 60743 63387 59766 64765 67649

Forecast Deviation - % -0.9 -0.6 -0.3 -0.4 4.0 5.1

PEAK DEMAND - MW JUL AUG SEP OCT NOV .!
Loads - Firm 129030 128696 121640 1 09886 109042 .1 13525

Interruptible & Load Mgt 1862 -- 22'1 4044 4065 2579

Total 130892 130870 123854 113930 1'13107 116'104

Forecast Deviation - % -1.2 -0.1 0.2 1.6 1.2 -4.3

Generation - Hydro 65376 65192 654'11 65323 64668 64353
Thermal 89104 89102 89218 89635 90005 90'128

Other 4235 4235 4235 4292 4292 4292

Total 158715 158529 158864 159250 158965 '158773

Total Unavailable Generation' 10790 13234 15233 21137 26838 20886

Net Finn Transfers - MAPP .. -162 -476 -417 -601 -621 -629
SWpp .. -290 -290 -290 -300 -200 -50

Tolal Net Finn Transfers -452 -766 -707 -901 -82'1 -679

Net Generation & Firm Transfers 148377 146061 144338 '1390'14 132948 138566

Margin Over Firm Loads - MW 19347 17365 22698 29128 23906 25041
Margin Over Finn Loads - Percent 15.0 13.5 18.7 26.5 21.9 22.1

ENERGY - GWH TOTAL

Total Load 71118 72640 64939 62890 64026 67447 786087

Forecast Deviation" % -0.3 0.7 -2.2 -0.7 3.3 -0.8 0.6

. Includes Maintenance, Forced Outages, and Inoperable Capabilty.
Minus (-) indicates transfer into WSCC Region.



Docket UM 1002
WC/871

BEFORE THE PUBLIC UTILITY COMMISSION
OF THE STATE OF OREGON

WAH CHANG

Table 3 - WECC Actual Loads and Resources for 2001

Wah Chang Exhibit 871
Accompanying Rebuttal Testimony of Robert McCullough

July 6, 2007



WC/871
McCulIoughl

Table 3 - WECC Actual Loads and IResources for 2001

PEAK DEMAND - MW JAN FEB MAR APR MAY JUN

Loads - Firm 112506 110086 102906 104421 115715 1'19199
Interruptible & Load Mgt -1 1084 1332 1336 ~ 1862

Total 1'14077 1'11170 'l4238 105757 116244 121061

Forecast Deviation - % -2.8 -1.7 -4..3 -7A -3.8 -8.0

Generation - Hydro 61781 61265 6'1292 61252 62.015 62306
Thermal 90412 90430 90402 90254 90363 92463
Other 5569 5568 5619 5645 5693 5721

Total 157762 '157263 1573'13 157151 158071 160490

Total Unavailable Generation · 26100 23165 28420 30475 26807 16678

Net Firm Transfers - MAPP .. -189 -89 -140 -139 -1'12 -160
SWPP .. -303 -3'18 -303 -303 -200 -303

Total Net Firm Transfers -492 -407 -443 -442 -312 -463

Net Generation & Firm Transfers 132154 134505 '129336 127118 131576 1:44275

Margin Over Firm Loads - MW 19648 24419 26430 22697 15861 25076
Margin Over Finn Loads - Percent 17.. 22.2 25.7 2"7 '13.7 21.0

ENERGY - GWH

Total Load 67195 59816 62404 57740 63493 63812

Forecast Deviation - % -3.0 -3.3 -4.2 -7.1 -3.7 -7.0

PEAK DEMAND - MW JUL AUG SEP OCT NOY DEC

Loads - Firm 122501 123193 -115235 1'13564 10B803 '112716
Interruptible & Load Mgt 1877 '1847 1883 1219 1297 1288

Total 124378 125040 117118 114783 110-100 114004

Forecast Deviation - % -7.2 -7.5 -B.1 -1.6 -2.9 -6.3

Generation - Hydro 60588 60229 59992 59748 59621 61846
Thermal 94754 95004 95691 96949 97518 98343
Other 5740 5803 5876 587'1 5872 5722

Total 161082 16'l36 161559 162568 163011 165911

Total Unavailable Generation · '19062 15525 20632 25609 29965 27589

Net Firm Transfers- MAPP .. -82 -109 16 -55 -246 -25
SWPP .. -153 -278 -303 -200 -303 -232

Total Net Firm Transfers -235 -387 -287 -255 -549 -257

Net Generation & Firm Traiisfers 142255 '145898 141214 137214 133595 138579

Margin Over Firm Loads - MW 19754 22705 25979 23650 24792 25863
Margin Over Firm Loads - Percent 16.1 18.4 22.5 20.8 22.8 22.9

ENERGY - GWH TOTAL

Total Load 66950 67676 61792 62292 60090 65577 758837

Forecast Deviation - "I" -8.6 -10.1 -9.1 -6.4 -8.1 -7.4 -6.6

. Includes Maintenance, Forced Outages, and Inoperable Capability... Minus (-) indicates transfer into WECC Region.



CONFIDENTIAL PURSUANT TO PROTECTIVE ORDER NO. 01-149
OPUC Docket UM 1002

Exhibit WC/lOl1

Deposition Testimony of Charles Cicchetti,
taken June 14,2007

Wah Chang reserves the right to contest
the confidentiality designation of Exhibit WC/lOII



Docket UM 1002
WC/lOII

BEFORE THE PUBLIC UTILITY COMMISSION
OF THE STATE OF OREGON

WAH CHANG

Deposition Testimony of Charles Cicchetti,

Taken June 14,2007

July 6, 2007



Docket UM 1002
WC/1130

BEFORE THE PUBLIC UTILITY COMMISSION
OF THE STATE OF OREGON

WAH CHANG

Proof of Claim fied October 20, 2003, by the

Oregon Department of Justice in the bankruptcy of

Enron Corp., et aI., U.S. Bankruptcy Court,

Southern District of New York, Case No. 01-16034 (AJG)

July 6, 2007



Check box if you are aware that
anyone else ~'..fieda.proof of
claim relatii ..-7~--
Attach cop: "ed. usee - SOU/hem Dis/rict ,. .
particulars. ENRON Et AI 0 New York

: §~ l,,_J~INmtiûijñlln -~7
correct information by striking
though the prerinted address
and wrting the correcl
information.

UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

Enron Corp. et aI., Case Number: 01-16034 (AJG)

Debtor Name and Case Number as Scheduled:

ENRON CORP. et al.

Indicate Debtor Name and Case Number, if other than above (scc Exhibit A to the Bar Date Notice for a complete list or
debtors and case numbers):

Name and Address or Creditor (The pcrson or othcr entity to whom thc debtor
owes money or property):

The Oregon Department of Justice
c/o Jaspan Schlesinger Hoffman LLP

300 Garden City Plaza
Garden City, New Yor k 11530

Attn: Harold D. Jones, Esq.
516-246-8000

Creditor's Telephonc number:

Creditor's Tax Identificallon or Social Security Number: Cbeck here o
o

supplements

replaces a previously tied claim, dated: 1 U / 14 / 0 2

amends
if this claim

I. Basis for Claim

o Goods sold/Services performed

o Contractlase (other than trading contracts)
o Trading contract

o Money loaned
o Litigation

o Guarantees
o TaxesXX19'tther See Attached

we/1130
Page 1 of 16

STANDARD
PROOF OF CLAIM

NOTICE OF SCHEDULED CLAIM:

Your claim is scheduled by the Debtor as:

T
TO

FILE THIS l/tlJv.. v. _ il
AS FOLLOWS-: Ifihe amounl shown above
is listed as DISPUTED, UNLIQUIDATED,
or CONTNGENT, a proof of ci.im MUST
be fied.

2. Date debt was incurred: See at t rl r. h f'd
4. Total Amount or Claim at Time Case Filed:

If your claim is for retiree benefits, wages, salary, or compensation, you should
complete the Employee Proof of Claim Form rather than this form.

J. .If court Judgment, date obtained:

$336,500,000.00
Ifall or pan of your claim is secured or entitled to priority, also complete Item 5 or 6 below.

o Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Allach itemized statement of all interest or additional
charges.

6. Unsecured Priority Claim.

o Check this box if you have an unsecured priority claim
Amount entitled to priority $
Specify the priority of the claim:
o Taxes or penalties owed to governmental units - I1 U.S.C. § 507(a)(8).

o Other - Specify applicable paragraph of 1 I U.S.C. § 507(a)L-.

S. Secured ClaIm.

o Check this box if your claim is secured by collateral (including a right of
setoff.

Brief Description of Collateral:

Value of Collateral: $

Amount of arrearage and oihcr charges altime case fied included in secured
claim, ifany: $

7. Credits: The amount of all payments on this claim has been crediied and deducted for the purpose of making this proof
of claim.

8. Supporting Documents: Arrach copies of supporting documents, such as promissory notes, purchase orders, invoices,
itemized statements of running accounts, contracts, court judgments, mortgages, security agreements, and evidence of
perfection oflien.

DO NOT SEND ORIGINAL DOCUMENTS. If the documents are not available, explain. If the documents are
voluminous, attach a summary.

9, Date-Stamped Copy: To receive an acknowledgment of the liing of your claim, enclose a stamped, self-addressed
envelope and a copy of this proofofclaim.

Dale: Sign and print the name and title, if any, or the creditor or other person authorized to me this

/ /1 JIJ') claim ach copy of p er of a ey, If any):
10 I ~ Susan T. Egnor, AAG.

Penalty for presenting afraudulent cia ; Fine of up to $500,000 or imprisonment for up to 5 years or botb.

SPOC

THIS SPACE Is FOR COURT USE ONLY

t!l~ ~in w l£ I~
J D lIef 20 2003 ßbJU

CLAIMS p
US8C.~ODCJJSING CE~TER

18 V.S.C. §§ 152 and 3571.



WC/1130
Page 2 of 16

HAY MYERS
Attorney General
Susan T. Egnor
Assistant Attorney General
Deparent of Justice
1515 SW Fift Avenue, Suite 410
Portland, OR 97201
(503) 229-5725
Facsimile (503) 229-5120

ADAM P. WOFSE
Special Assistant Attorney General
c/o Jaspan Schlesinger-Hoffman, LLP
300 Garden City Plaza
Garden City, NY 11530
Telephone: (516) 393-8238

Fax: (516) 393-8282

Attorneys for State of Oregon

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re
Chapter 11

Case No. 01-16034 (AJG)
ENRON CORP., et al.

Jointly Administered

SUPPLEMENTAL STATEMENT IN SUPPORT OF PROOF OF CLAIM
OF THE STATE OF OREGON

The State of Oregon (Claimant), submits this Supplemental Statement in support in its

Proof of Claim in the banptcy proceedings of Debtors, Enron Corp., Enron North America

Corp., Enron Power Marketing, Inc., Enron Energy Services Operations, Inc., Enron Energy

Marketing Corp., Enron Energy Services, Inc., Enron Energy Services, LLC, Enron Energy

Services North America, Inc., Enron Capital & Trade Resources International Corp., et al.

(Debtors).

This claim is based on evidence that Debtors have improperly and ilegally manipulated

energy markets in Oregon and the Western United States, engaged in over i ,346 incidents of

unlawful conduct in the state of Oregon including, without limitation, wash trades, "Death Star"

and "Ricochet" transactions, and violated federal and state laws and regulations including,



I
we/I130

Page 3 of 16

without limitation, Antitrst Oregon Revised Statutes (ORS) 646.705-646.730 and Oregon

Racketeering Activity ORS 166.720.

As a result of such misconduct Debtors are liable to Claimant for civil penalties in the

amount of$250,000.00 per violation of the CPA. Debtors engaged in over 1,346 such acts in the

state of Oregon or with Oregon state entities, resulting in a total of over $366,500,000.00 in civil

penalties owed to the state.

The investigation of the Oregon Attorney General into Debtor's unlawful, unfair or anti-

competitive behavior in the Oregon State and Western U.S. energy markets is ongoing and it is

expected that additional evidence of misconduct and damages caused by Debtors wil be

discovered.

Enron Corporation, and all subsidiaries and affiiates which it controlled, including Enron

North America Corp., Enron Power Marketing, Inc., Enron Energy Services, Inc. and others

named above (collectively "Enron"), was prior to bankptcy reportedly the largest wholesale

power marketer in North America by sales volume and made nearly two bilion dollars in profits

from its electricity trading operations in the Western states in the years 2000 and 2001.

Enron engaged in the improper use of market power, market manipulation and

misrepresentations concerning its power trading services, among other practices. Enron's

schemes included "Fat Boy," "Ricochet," "Load Shift," "Death Star," sellng non-firm energy as

firm energy and others described in the now infamous December 8, 2000 memo by Enron

lawyers. In addition, Enron engaged in "wash trades" to manipulate index prices, and falsely

create the appearance of higher volume trading thereby boosting their credit and stock status.

The evidence so far indicates that Enron's activities violated and are actionable under many laws

including, but not limited to, Oregon Antitrust laws, Oregon Revised Statutes (ORS) 646.705-

646.730 and the Oregon Racketeer Influenced and Concept Organization Act ("ORlCO"), ORS

166.715 et seq., and federal antitrst, mail and wire fraud statutes, 15 U.S,C. § i et seq. and 18

U.S.C. §§1341 et seq.; and as constituting fraud and conversion.

As a result of the i ,346 violations for as many separate "Death Star" transactions,

Debtors are liable for civil penalties in the sum of$250,OOO.000 per violation pursuant to ORS

2



WC/I130
Page 4 of 16

646.760 for each Antitrust violation and/or $250,000.00 pursuant to ORS 166.725(8) for Oregon

Racketeering Activity,

The Federal Energy Regulatory Commission (FERC) describes "Death Star", also known

as "Circular Scheduling" as follows:

The practice involved the market participant (Enron) scheduling a counterflow in
order to receive a congestion relief payment. In conjunction with the counterflow,
the market participant scheduled a series of transactions that included both energy
imports and exports into and out of the (California) control area and a transaction
outside the (California) control area in the opposite direction of the counterflow
back to the original place of origin, however, power did not actually flow and
congestion was not relieved.!

This claim is asserted for each and every violation of law by Enron and its affliates and

subsidiares by reason of eriergy market misconduct, including, but not limited to, the actions and

matters stated above. In light of the ongoing nature of the investigations into Enron's activities

in the Western U.S. power markets, and revelations that Enron's corporate strcture may in some

respects have been a sham, Claimant reserves the right to assert this claim in each of the Enron

Corp., et al. Chapter I I cases that are currently pending before this Court. Claimant also

reserves the right to amend or supplement this Proof of Claim in any respect.

By fiing this claim, the State of Oregon does not waive sovereign immunity, except as

otherwise provided by law. Any waiver of sovereign immunity under the law resulting from the

fiing of this claim is strictly limited to this claim. Furher, the filing of this claim shall not be

deemed or constred as a waiver of any objections or defenses that the State of Oregon, or any

other agency, unit or entity of the State of Oregon may have to this Cour's jurisdiction over it or

such other agency, unit or entity based upon the Eleventh Amendment or related principles of

sovereign iiTunity or otherwise, all of which are hereby preserved.

i 103 FERC i¡61,345, page 23 at paragraph 43, "Order to Show Cause Concerning Gaming

and/or Anomalous Market Behavior."

3
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Page 5 of 16

The Debtors may also owe the Claimant for additional amounts obtained as a result of

actionable misconduct occurng after December 2, 2001. Claimant reserves the right to amend

this Proof of Claim accordingly, to seek payment of some or all of the amounts claimed herein as

administrative expenses.

Dated this -lay of October, 2003.

HAY MYRS
Attorney General of the State of Oregon

S~2IŠ
Assistant Attorney General
Attorney for State of Oregon

CEDF0535.DOC

4
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HoustonChronic1e.com -- htt://ww.HoustonChroiucle.comISecton: Page 1

Aug. 14,2002, 2:20PM

West Coast deals probed

Regulators find evidence ~nron forced up prices

By DAVI IV ANOVICH and JANT ELLIOTT
Copyright 2002 Houston Chonicle

WASHIGTON -- Fed~ral reguators say they have evdence Enron and two other energy-
tradig firms manipulted electci1y and natural gas priceS durng Californa's energy

crisis.

Whe the fidings by its sta are only prelinar, the Federal Energy Reguatory

Commssion Tuesday launched formal investigations to determine if Enron, together with
El Paso Electc Co. and Avista Corp., distorted.price~ at a tie when Californa was
scramblig to buy electcI1y.

"Enron's corporate. cutue ... fostered a callous disregard for the American energy
customer," stafers wrote in tls interim report to Congress sent to Capitol Hill on

Tuesday.

If reguators ultimately conclude the compaIes engaged in miconduct they could be
bared from parcipating in the. wholesale power maket and be forced to tu over.
trading profits eared at that time.

The report also could help Calorna in its bid to force power suppliers to refid nearly
$9 bilion the stte contends it was overcharged durg the crsis.

But Californa Gov. Gray Davis disissed the report Thesday as a "whitewash."

"Not one sancton was i,posed on one company," Davi said. "No prosecuon was
recommended. Califonta consers are at serious risk as long as FERC is in charge, "said Dav. '
Davis said federal regutors have mown about wholesae price-gouging in Californa
since October 2000.

"Afer two years, they decide they want to launch a ful probe. Man, I'm glad these gu
weren't rug World War II." .

Enron spokesman Eric Thode would say only: "We continue to cooperate in FERC's
investigation. "

Commssion sters launched the investigation back in Februar at the request of

htt://ww.chron.comlcs/CD A/printstory.hts/specialenron/l 53 371 1

RESOURCES

latest news:

. FERC's
findincis on
Enron - PDF
file courtesy of
FlndLaw.
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~/

Wj Video:
. Skillnci denies deceivina
Vídeo courtesy of KH

Graphics:
. Owest admits to criminal
probe
. Understandina Enron's
partnerships
. Enron's phantom hedgg
. Enron's accountina
. Enron's tradina strategies

. Enron's collapse
(Requires &M plug-ín)
Other:
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144 Enron insiders
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statement (188 pages In PDF;
0.5 MB)
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note
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(10 MB)
. Vice president's memo
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. Enron's Web site
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(Several ties require ~
Reader.) . .
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lawmakers who believe Enron played a key role in exacerbating Calorna's power crnch.

In conductng the probe, investgators pored over 1,200 gigabytes of electonic data and 70 boxes of docuents,
intervewed company executies and conducted onsite inpectons.

In May, Enron haded investgators the break they needed: memos detag tradig strategies with names such as "Fat
Boy," "Get Short," and "Death Sta" that regulators say Enron employed to "game the system."

Using these technques, Enron traders created phantom congestion on Californ's power transmission grd, shipped
electcitr out of the state to cicuvent price caps and deceived the stte's grd operator by filing false information.

Reguators sày many of these technques may have been attempts to marpulate prices.

"The now infamous Enron trading strategies have adversely afected confdence in energy markets in the West," the
report said.

Commsion staers concede they don't realy laow the fu economic impact of Emon's tradig stategies, but they
argue the ramcations go "far beyond their dollar impact on spot prices. "

Enron made $1.8 bili6n in profit from its electcity trading operations in Californa and other Western states in 2000
and 2001.

Afer Enron revealed these strategies to reguators in May, the commssion ordered 130 wholesale supliers that had
operated in the western market during the crisis to turn over data.

Ten compares admitted they engaged in some of the trading strategies detailed by Enron.

Portand General Electric Corp., a wholly owned Emon subsidiar, told regulators it engaged in a practice known as
"ricochet" or "megawatt laundering" -- buying electicity in Calorna at a capped price, then sellng it out of state. The
power supplier then repurchased the electcity for a slightly higher price, sent it back to Californa and sold for the
lügher price allowed for imported power.

Portand Genera told reguators Enron would buy the power in Calorna in these deal, then sell it to Spokane, Wash..
based Avi. Avista then sold the electcity to Portand General, which then sold it back to Avista which then resold it
to Emoll which would then ship it back to Caiforna.

Portand General spoki3sran Kregg Artson expresséd real frstration With reguators.
i

"We ". have done eve:ig we can tlnk of to respond, and we have asked for suggestions and gudance frOI FERC
along the way," Artson said.. "We hae provided FERC with massive amounts of informtion relevt to prevous data

request, and we will cqntinue to fuy cooperate with FERC's investigation."

A vista spokesman Pat Lynch said company offcial "look forward to the opportty to tell our story to FERC, to clear
Avita's name. ." We have acted ethcallyand honestly in our business practices. Our revew continues to afrm that
Avist employees had no knowledge of the stategies Emon may have been pursuing."

El Paso offcials told regulators they had no knowledge of Emon's trading stategies, because Emon employees maned
their trading desk 75 percent of the time.

Reguators disputed those claims, pointing to a letter from :81 Paso execuves, lauding their joint project as a "great
ilustration of what is possible when teamwork, knowledge, initiative and accountabilty all come together."

And at the very least, the staers noted, E1 Paso was complacent about mOIUtoring Enron's actvities.

"Market parcipants complained that, when they calI E1 Paso Electc's trading desk, they were uncertn whether they

htt://ww.cbron.comlcs/CD AJprintstory.hts/specialenron/I53 37 i i 10/11102
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were actally dealing with El Paso Electrc or with Enron," the report noted.

. EXl:BITI~
E1 Paso released a brief statement Tuesday evenig, noting: "Our intent is to answer all of FERC's questions candidly,
opeJÙY and completely. "

EI Paso Electc Co. is not afiated with Houston-based EI Paso Corp.

To prevent simar practces in the futue, the commssion incorporated safeguards in a master plan it developed for the
nation's wholesale power market.

Reguators also examed gas prices, comparng prices in producing regions such as West Texas' Perman Basin to
those in Californa at the height of the crisis. Regulators believe there are "prelimiar indications" of gas price
manpulation.

Gas prices were a critical factor during the electrcity crsis, since so much of Californa's electrcity generation is fired
by natual gas.

Sen. Diane Feinstein, D-Cal., who was key in persuading FEC Commsion Chaian Pat Wood il to launch the
investigation, noted that "wilIe tl report may not contan any major new smokig gu, it does point out that there are
many thgs wrong iIi the energy marketplace. "

Wood could not be reached for iirediate comment Tuesday..

He is slated to meet with energy company executives in Houston today'at a foru hosted by the Global Energy
Management Instute at the University ofHouston's Bauer College of Busiess.
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S TO'E:L RIs LLP

MEMORANDUM

December 8, 2000

TO: RICHA SANERS

CIDSTI YODER AN STEPHEN HALFROM:

RE; Traders' Strtegies in the Califor'a Wbolesale Power Markets/ iso Sanctions

CONFIDENTIAL: ATTORNEY/CLIENT PRILEGE/ATTORNEY WORK PRODUCT. .
This memorandum analyzes certain trding strategies that Enron's trders are using il the

Californa wholesale energy markets. Section A explains two popular strategies used by the
traders, "inc-ing" load and relieving congestion. Section B describes and analyzes other
strtegies used by Enron's trders, some of which are varations on "inc.ing" load or relieving
congeston. Section C discusses the sanction provisions ottbe Californa Independent System

Operator ("ISO") tarf.

A. The Big PiCture

1. "Inc-ing" Load Into The Real Time Market

One of the most fudamental stategies used by the traders is refered to as ... inc-ing'
load into the real time market." According to one trder, tls is the 'oldest trck in the book' and,
according to' several of the trders, it is now being used by other market parcipants.

To undersand ths stategy, it is iiportant to understand a little about the ISO's real-time
market. 

i One responsibility of 
the iso is to balance generation (supply) and loads (demand) on

the Californa transmssion system. Durng its real-time energy balancing fuction the iso
pays/charges maret parcipants for im::reasiIigldecreaing their generation. The ISO
pays/charges market parcipants under two schemes: "instrcted deviations" and "unnstrcted
deviations." Instrcted deviations occur when the iso selects supplemental energy bids from

generators offering to stipply energy to the maret in real tie in response to iSO instrctions.

Market paricipants that increase their generation in response to intrctions ("instrcted .

deviation") from the iso are paid the "inc" price. Market parcipants that increase their. .
. 1 The "real-time" energy market is also known as the imbalance energy market. The

imbalance energy market can be furter subdivided into the (1) supplemental energy or
instrcted deviation market and (2) the ex post market or unnstrcted deviation market.

EC07122304s
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generation without an instruction from the iso (an "uninstrcted deviation") are paid the ex post

"dec" price. In real.time, the iSO issues instrctions and publishes ex post prices at ten-minute

intervals.

'''lnc-jng load' into the real-time market" is a strategy that enables Enron to send excess
generation to the imbalance energy market as an unnstrcted deviation. To paricipate in the

imbalance energy market it is necessar to have at least 1 MW ofload. The reason for ths is
that a generator canot schedule energy onto the grd without having a corresponding load. The
iso requires scheduling coordinators to submit balanced schedules; Le., generation must equal

load. So, 'ifload must equal generation, how can Enron end up with excess generation in the
real-tie market?

The aner is to arificially increase ("inc") the load on the schedule submitted to the
iso. Then, in real-time, EnroD sends the geI? erati on, it scheduled, but does not take as much load
as scheduled. The iso's meters record that Enron did not draw as much load, leaving it with' an
excess amount of generation. The iso gives Enron credit for the excess generåtion and pays'
Enron the dec price-ultiplied by the number of excess megawatt. An example wil
demonstrate this. Enron wil submit a day-ahead schedule showing 1 dOO MW of generation

scheduled for delivery to Enron Energy Servces ("EES"). The iso receives the schedule, which
says "1000 MW of geneIation'~ and "1000 MW ofload." The iso sees that the schedule
balances and, assuming there is no congestion, schedules transmission for ths transaction. In
real-time, Enron sends 1000 MW of generation, but Enron Energy Servces only draws 500 MW.
The ISO's meters show that Enron made a net contrbution to the grd of 500 MW, and so the
iso pays Enron 500 times the dec price.

The traders ate able to anticipate when the dec price will be' favorable by comparng the
ISO's forecasts with their own. Vlen the traders believe that the iso's forecast underestimates
the expected load, they will inc load into the real tie market because they know that the market
wil be short, c~using a favorable movement in real-time' ex post prices. Of coure, the much-
criticized strategy of Californa's invesor-owned utilities ("IOUs") of undercheduling load in
the'day-ahead market has contrbuted to the real-time market being short. The trader have
leared to build such underscheduling into their models, as welL.

Two other points bear mentioning. Although EnraD may have .been the first to use this
strategy, others have picked up on it, too. 1 am told this can be shown by lookig at the ISO's
real-time metering, which shows that an excess amount of generation, over and above EnroD' s

contrbotion, is makg it to the imbalance market as an uninstrcted deviation. Second, Enron
has performed this servce for cerain other customer for which it acts as scheduling
coordinator. The customers using ths service are companes such as Powerex and Puget Sound
Energy C'PSE"), that have generation to sell, but no native Californa load. Because Enrn has
native Californa load though EES, it is able to subrit a schedule incOIporag the generation
of a generatbr like Powerex or PSE and balance the schedule with "dued-up" load from
EES.

Interestingly, this strategy appear to benefit the reliability bfthe iso's grd. It is well

known the Californa roDs have systematically undercheduled their load in the PX's Day-

EC 071223049
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Ahead market. By underscbeduling their load imo the Day-Ahead market, the IODs have caused
the iso to have to call on energy in real time in orddr to keep the transmission system in balance.
In other words, the transmssion grd is short energy. By deliberately overscheduling load,
E-nran has been offsetting .the ISO's real time energy deficit by supplying extra energy that the
iso needs. Also, it should be noted that in the ex post market Enron is a "price taker," meaning

that they are not submitting bids or offers, but are just being paid the value of the energy that the
iso needs. If the iso did not need the energy, the dec price would quickly drop to $0. So, the
fact that Enron was getting paid for ths energy shows that the iso needed the energy to balanc'e
the transmission system and offset the lOU's underscheduling (if those paries own Finn
Transmission Rights (uFT") over the path).

2. Relieving Congestion

The second. strategy used by Enron's trders is to relieve system-wide congestion in the
real-time market, which congestion was created by Enron's traders in the PX's Day Ahead .
Market. In order to relieve trsmission cQngestion (i.e., the energy scheduled 'for delivery
exceeds tbe capacity oftbe trsmission path), the iso makes payments to'paries that either
schedule transmission in the opposite direction ("counterfow payments") or that simply reduce
their generatiorvoad schedule.

Many of the strtegies used by the trders involve strctug trdes so that Enron gets
paid the congestion charge. Because the congestion charges have bee:n as high as $7501MW, it
can often be profitable to sell power at a loss simply to be able to collect the congestion payment.

B. . Representative Trading Strategies

The strategies listed below are examples of actual strategies used by the trders, many of
which utilize the two basic priCiples described above. In some cases, the strategies are
identified by th.e nicknames that the trders have assigned to then). In some cases, i.e.,. "Fat
Boy," Enron's traders have used these nicknames with traders from other companes to identifythese strategies. . 7 .. \ :iSU-'1. Export of Californa Power N~ .

a. As'a result Of the price caps in th~ISO (curently $250), EnroD has been

able to take advantage of arbitrage opportnities by buying energy at the PX for
export outside Califorrå~' For example, yesterday (December 5, 2000), prices at
Mid-C peaked at $1200, while ealifomia was capped at $250. Thus, traders
could buy power at $250 and sell it for $1200.

b. Ths strtegy appear not to present any problems, other than a public relations

risk arsing from the fact that such export may have contrbuted to California's
declaration of a Stage 2 Emergency yesterday.

2. "Non-firm Export"

EC 071223050
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a. The goal is to get 'paid for sending energy in the opposite direction as the
constrained path (counterfow congestion payment). Under the ISO's tariff,
scheduling coordinators ilat schedule energy in ile opposite direction of the
congestion on a constrained path get paid the congestion charges, which are
çharged to scheduling coordinators scheduling energy in the direction of the
constraint. At times, the value of the congestion payments can be greater than the
value of the energy itself

b. TIs strategy is accomplished by scheduling non-fi energy for delivery from

SP-15 or NP-15 to a control area outside Californa 'Ts energy must be
scheduled thee hour before delivery. After two hoUrs, Enron gets paid the
counterfow charges. A ~der then cuts ile non-Ii power. Once the non-rum
power is cut, the congestion resines.

c. The iso posted notice in early August prohibiting ths practice. Enron's traders
stopped ths practice immediately following the ISO's.posting. '

d. The iso objected to the fact that the generators were cutting the non-finn energy.

The iso would not object to Urs transaction if the energy was eventually
exported. . .

Apparently, the iso has heavily documented Enron's use of this strategy. Therefore, ths
s~egy is the more likely than most to receive attention from the iso.

2. "Death Star"

a. Ths stategy ears money by scheduling transmission in the opposite. direction of
congestion; i.e., schedule transsion nort in the sumerte ard south in the
winter, and then collecting the congestion payments. No energy, however, is
actuly put onto the grd or takeh off

b. For example, Enn would fi import non-fi energy at Lake Mead for export

to the CalifoI1a-Oregon border ("COB"). Because the energy is trveling m the
opposite direction of a constrained line, Enron gets paid for the counterfow.
Enron also avoidS paying ancilar service charges for this export because the
energy is non-finn, and the ISO tarff does not require the purcha.é of ancilar
serces for non-finn enerK).

c. Second, Enron buys tranmission from eo's to Lake Mead at tarff rates to serve
the import. The trsmission line frm COB to Lake Mead is outside of the ISO's
control area, so the iso is unaware that the same enèrgy being exPorted from
Lake Mead is simultaneously being imported mto Lake Mead. Similarly, because
th COB to Lake Mead line is outside the ISO's control area, Enron is not subject
to payment of congestion charges because trsmssion charges for the COB to
Lake Mead line aré assessed based on imbedded costs.

. EC 071223051

4

I

EX"'IBll' .
ß

4- ~.l



WC/1130
Page 13 of 16

d. The iso probably canot readily detect ths practice because the iSO only' sees
what is happerung inside its control area, so it only sees half of the pictue.

e. The net effect of these trnsactions is that Enron gets paid for moving energy to
relieve congestion withöut actually moving any energy or relieving any
congestion.

3. "Load Shift"

a. This strtegy is applied to the Day-Ahead and the real-time markets.

,
b. Enron shifts load from a congested zone to a less congested zone, thereby earing

payments for r,èducing congestion, Le., not using -our FTRs on a constrained path.

c. This strtegy requires that Enron have FI conneCtig the two' zcihes.

d. A trader wî! overschedule load in one zone, i.e., SP-15, and underschedule load

in ano.ther zone, i.e., NP-15.

Such scheduling wil often raise the congestion price in the zone where load was
overscheduled.

The trader wiIl then "shift" the overscheduled "load" to the' other zone, and get
paid for the unused FTR. The iso pays the congestion charge (if there is one) to
market parcipants that do not use their FT. The effect oftls action is to create
the appearce of congestion though the deliberate overstatement of loads, which
causes the iso to charge congestion charges to supply scheduled for deIlvery in
the congested zone. Then, by reverng back to its tre load in the respective
zones, Enron is deemed to have relieved congestion, and gets paid by the iso for~~a .

e. One concern here is that by knowingly increasing the congestion costs, Enron is
effectively increasirg the cost to all market parcipants in the real time market.

f. Following ths sttegy has produced profits of approxiately $30 million for FY2000. .
4, "Get Short"

a. Under this strtegy, Enrort sells ancilar services in the Day-ahead market.

b. Then, the next dai, in the real-time market, a trder "zeroes out" the ancillar
servces, i.e., cancels the com1tment and buys ancilar. services in the real-time
market to cover its position.

EC On223052
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c. The profit is made by shorting the ancilar services, i.e., sell high and buy back

at a lower price.

d. One concern here is that the traders are applyig ths strategy without having the
ancilar servces on stadby. The traders are careful, however, to be sure to buy
servces right at 9:00 a.m. so that Enron is not actually called upon to provide
ancillar servces. However, once, by accident, a trder inadvertently failed to
cover, and the iSO called on those ancillar services.

e. Ths strategy might be characterized as "paper tradig," because the seller does

not actually have the ancilar serces to selL. FERC recently denied. Morgan

Stanley's r.equest to paper trde on the New York iso.

The iSO tarff does provide for situtions where a scheduling coordinator sells
ancilar services in the day ahead market, and then reduces them in the day-of

market. Under these circumstances, the tarff simply requires. tliat the scheduling
coordinator replaG the capacity in the hour-ahead maret. iSO Tarff, SBP 5.3,
Buy Back of Ancillary Services.

f. The iSO tartfrequires that schedules and bids for ancillar services identify the
specific generating unt or system unt, or in the case of external import, the
selling entity. As a consequence, ín order to short the ancillar servces it is

necessary to submit false inormation that purport to identify the source of the
ancillar services.

5. "Wheel Out"

a. TIs strategy is used when the intertes are set tozerc, i.e., completely

constrained.

b. First, knowing that the intertie is completely constrined, Enron scheclules a

transmission flow though the system. By so doing, Enron ears the congestion

charge" Secohd, because the line's capacity is set to '''0,'' the traders knòw that
any power scheduled to go though thè inter-tie will, in fact be cut Therefore,
Enron ears the oongestion counterflow payment without having to actually send
energy though the interte.

c. As a rule, the traders have leared that motiey can be ~ade -through c~ngestion

charges when a trsmssion line is out ofsetvice because the iSO will never
schedule an energy delivery because the interte is constraied:.

6.. "Fat Boy"

a. This strategy is described above in section A (1).

7. "Ricochet"

EC 071223053

EXHIBIT

I 8f ~ ~K

6



WeJ1130
Page 15 of 16

a. Enron buys energy from the PX in the Day OI markei, and schedules it for export.

The energy is sent out ofCaliforra to another par, wmch charges a small fee
per MW, and then Enron buys it back to sell the energy to the iso real-time
market.

b. Toe effect of ths stategy on market prices and supply is complex. First, it is
clear that Enron's intent under this strategy is solely to arbitrage the spread
between the PX and the iSO, and not to serve load or meet contractual
obligations. Second, Ricochet may increase the Market Clearng Price by
increasing the. demand for energy, (Icreasing the MCP does not directly benefit
Enron because it ís buying energy from the PX, but it certainly affects other
buyers, who must påy the same, higher price.)' Third, Ricochet appear to have a
neutrl effect on supply, bécause it is retung the exported energy as an import.
Fourh, the paries that pay Enron for supplying energy to the real time ex post
maret are the pares that underscheduled, or underestimated their load, i.e., the
rous.

8. Selling NoIi~firm Energy as Fir Energy

a. The tradérs commonly sell non-fi energy to the PX as "finn." "Firm energy,"

in this context, meaIS that the energy includes ancillar serces. The result is

that the iso pays EPMI fot ancilar services that Enron claims it is providing,
but does not in fact provide. ' (

b. The traders claim that "everybody does this," especially for imports from the

Paèific Northwest into California. .

c. At least one complaint was filed with the iso 'regarding Enron i s practice of doing

Uús. Apparently, Arzona Public Service sold Don-fi energy to Enron, which
turned around and sold the energy to the iso as firm. APS cut the energy flow, .
aid then called the iso and told the iso what Enron had done.

9. S~heduliIig Energy To Collect the Congestion Charge II

a. In order to collect the congestion charges, the traderS may schedule a eoùnterfow

even if they do not have any excess genertion. In real time, the iso will see that
Enrn did deliver the energy it promised, so .it .will charge Enron the iDe price for
each MW Enron was short. The iso, however, still pays EoroD the congestion
charge. Obvióilly a loophole, wruch the iso could close by simply failing to pay
congestion charges to entities that failed to deliver the energy.

b. Ths strategy is profitale whenever the congestion charge is sufficiently greater
than the price cap. In other words, since the i;x post is capped at $25Ò, whenever
the congestion charge is greater than $250 it is profitable to schedule
coumerows, collect the congesion charge, pay the ex post, and keep the
difference.

C. iso Tariff
EC 071223054
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The iso tarff prohibits "gaming," which i.t defines as follows:

"Gaming," or takng unfair advantage ofthe roles and procedures set forth in the
PX or iso Tarffs, Protocols or Activity Rules, or of trsmission constrnts in
perod in which exist substatial Congestion, to the detrment of the efficiency of,
and of consumers in, the iso Markets. "Gamg" may also include taing undue
advantage of other conditions that may affect the availability of transmission and
generation capacity, such as loop flow, facility outages, level of hydropower
output or seasonallirnts'on energy imports from out-of-state, or actions or
behaviors that may otherwse render the system and the iso Markets vulnerable
to price-manipulation to the detrent of their efñciency." iso Market
Monitorig an? Infonnatiop Protocol ("M1IP'J, Section 2.1.3.

The iso tarff also prohibits "anomalous market behavior," which includes "uriusual trades or

trsactions"; "pricing and bidding patterns that are inconsistert with prevailing supply and .

demand conditions"; and "unusual activity or circumstances relating .to imports' from or exports
to ottei markets or exchanges." MM,-Section 2.1. et ~eq.

Should it discover such activities, the iso tarff provides that the iso may take the
following action:

1. Publicize such activities or behavior and its rècommendations thereof, "in

whatever medium it believes most appropriate." MM, Section 2.3.2 (emphasis
added).

2. The Market Surveilance Unit may recommend actions, including fines and

- suspensions, against specific entities in order to deter such activities or behavior.
MM, Section 2.3.2.

3. With respect to allegations of gamg, the iso may order ADR procedures to

determine if a parcular practi'ce is better characterized as improper gamng or
"legitimate aggressive competition.". MJ, Section 2.3.3.

4. In cases of "senous abuse requirg expeditious investigation or action"-the
Market Sureilance Unit shall refer a: matter to the appropriate regulatory or
antitr enorcement agency. 1\, Section 3.3.4

'5. Ary Market Parcipant or interested entity may fie a complait with the Market
Sureillance Unit. Following such complait, the Market Sureillance Unit may

"car out any investigation that it considers àppröpriate'as to the concern raised."
M:, Section 3.3.5.

6. The iso Govetig Board may impose "such sanctions or penalties as it believes

necessar and as are peritted under the iso Tarff and related protocols
approved by FERC; or it may refer the matter to suc-h regulatory or antitrst
agency as it sees -fit to recommend the imposition of sanctions and penalties."
i\, Section 7.3.
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Professor at CorneJl Univerit in th Decnt of Aplied Ecnomics an

Mangement (Connerly Agrultura Ecnoics) tehing ecnometcs an

doing resech on issues relatg to the us of electrcity and fuels and the

corresnding envionmnta consuen. I was Diretor of the Cornll

Intitute for Soial an Ecnomic Resh (C1SER) frm i 990-99. Th

mission ofCISER is to supprt reh by soal scienti in all disciplines. I

am currntly doing reh on elecmcity makets as a membe of the Power

System Enrig Resh Center (PSERC). PSERC is a consrtum of

univerities estalishe by th Natonl Science Foundation to su

collarative reh betwee univerty resehe an indus an

.2.
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1 govt st on cut prblem fa by th e1ctrc utity in

2 lSat wi rect. A deed vi is athe as Exhibit PAC-I 5.

3 Q. ON WHOS BEH AR YOU APPEAG?

4 A I am awiu on bc ofPac.

S Q. WHT IS TH PUE OF YOUR TEONY?

6 A. Th pu ormy teny is to ad th Fed En Regla
7 Conti ('ERC" or "Cmmj intion th in or to me it
8 bur of prf to refonn the forw bila cotrts th ar th subject of

9 th prg ("Sum 2002 Cotr"), Pac mus deonstrte tht
10 ..the dysfuonl iso and PX spt mats ba an ad effect on th
11 forud bill maet in Califomi"1 In ord to asist PacifiCorp in th

12 demoDSntion, I have pr a sees of aiti anlyse tht addrs th

13 ecnomic relaonships fit, am th iit maet in Caiforna and

14 Ihghut th west Unite State an se betwee the spt maet an

IS forwar maet at Palo Verde, a major trg hub in Arna Althugh the

16 Common's inson referce onl maet in Califomia,l have
17 exped th anlysis to inlude points outsde Californ beus PacifiCorp's

18 loa is larly outside Californ an bee eah of th Suncr 2002

19 Contrcts spify Palo Verde as th delive point

20 II. SUMARY

21 Q. PLEAE SU YOUR CONCLUSIONS.

22 A.

23

24

I have conduct a stda Vecto Auto Regrssive ("V AR") model of spt

pri at four difert loctions in th Wes: SP- i 5 in California; California-

Orn Bo ("COB"); Mid-Colwnbia ("Mid-C) in th Pacifi Nortwest;

i PødflCorp v. R~IÚJ EJt Sn,IIt., 99 FERC, 61,381 it P 27 (Jun 28, 2(2).

.3-

WC/1131
Page 3 of19



Unofficial FERC-Generated PDF of 20030318-0514 Received by FERC OSEC 12/12/2002 in Docket#: EL02-80-002

1

2

3

4

S

6

7

8

9

10

11

12

13

14

is
16

17

18

19

20

21 Q.

22

23 A.

24

25

PAC-14

an Palo V cr. My anyi shws th tb ar I1ng intelations

am th fou ma an tbt th ma have. se of dync fca
in con.

In adtion usg rert ci ûo NY i have conduc a stca
an whih show th th spt pr for elecci at Palo Ver iJ a
stca signcat detet of 1b fOlar pn of eJctr for two
fied deliver da Augu 2001 an Augu 2002. Th data us to pr

thes st iica relts aply to th pe wh th spt ma was

dytiona an sp pnce we muh high ih hi levels.

Indee my anlys shows tht 9(1o of th vailit of th forwar pri nto

(of elecit to natu ga) for delive at Pal V cr in Augu 2002 ca be

explaed by the chage in th spt pr of eletrcity. Th findi is of

pacula signifca to th ca be PlCifCorp's Sum 2002

Contrts provide for deliver at Palo V cr dug th summer of 2002,

including th month of August In my opinon, th finding leaves villy no

doubt tht th dysfution tht occurr in the Californa iSO an PX spt

marets grtl afecte th pncc pad by PacifCorp unde the Sum 2002

Contrcts in th forwar bilatelmaet at Palo Ver.

III. RELATIONSHIPS AMONG WESTERN SPOT

MARTS

PLEASE DESCRE YOUR ANALYSIS OF TH RELA TIONSIDS

AMONG WESTRN SPOT MARK.

In my ansis, I show tht dync intelationhips among spt prce in fOUT

loctions in the Wes ar sttistically signficat, an tht the spt pnce is an

imt dct of forward prce fr th Sum of 200 to th Sprig

- 4-
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9 Q.
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of 200 I wh spt pr wen unusy high. Tb relationsip ex af
th eff of Ilna en S1ctu s1 UIÎa with di chage in

ma Bb in Caor have be mnvcd fr th pi sees.

WHCH PRICE SER. HAVE YOU INCLUDED IN TH ANALYSIS?

As menti th fou lo ar th elc tr hub commnl

knwn as SP-15, COB; Mi-C im Palo Ver. Th data wen rert by

En Ma Rert and th cove th pe Janua i, 1999 to Augu 31,
2002 for a tota of 1339 da ob oftb on iit pr.

WH T WAS HAPENIG TO SPOT PRICE IN CALIFRNIA
DURIG TR T TI?

In Debe, 200, FERC ord tht a new "soft~" auction shold be

implcmete to relace the exis maet opte by the Californ iso.

FERC's acon crte a new form ofuiet tht cobined a uniform pri

auction with a disritory prce auction. Offer to sell below thc soft-cp

($ 150IMWh stg in Janua, 200 1) wer us to set a maet cleag price
in a conventional form of unfonn price auction. However, any offers to sell

abve th soft~ tht were ne to me th load did not set the mat prce
and wer paid the ac offer. The objective of th aucton was to sto high

offcrs (Le., abovc th soft-cp) frm seg th maret price for all cacity

sold. The rerted spt pri for th four loctions cited abve show tht

price wer petl high th th soft-c frm Janua to May, 2001.

Thes fou pr seri ar shown in Figu I.

- 5-
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Figu i Spot Prce for Electrcity at FolD Loons

Sp Pi fo Four Westø EJ Møretl-løo
_.a co '.Ca I--py
_.a
1'
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_.0
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\N_ ll_ ll_ '/l .. it_ l/-i 11_' It-i IN .,_

HOW DID TH SOYI CAP AFCT YOUR ANALYSIS?

Ths cha in prce bevior using the soft-c aucton is the ma ren why
I alowed for stctu shft as well as seona effects in th ecmetrc

anlyss of spt price. The soft-c auction wa relac in 1une 200 1, and at

the sa ti, a more vigorus form of prce mitigaon wa intr

Conseotly,l have tred th laer peod as another strctuihift to
ditish cotion before and afer the 8Oft-c auon was op.

WAS PRICE BERA VIOR UNSUAL DURG TH PERIOD SOYI

CAP WAS IN EFFCT

Yes. Spo maet in the Ea lie PJM have a few ineot price spikes and

such behavior is tyica for a unfor prce aucton. However, th persisnce

of the high price day af day in the soft-c spot maet in Caforna we

ver unusual.
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DO YOU TI THT THE PERSISTCE OF mGH PRICES IN

TH SPOT MAT AFCT TH EXECATIONS OF BUYRS
IN TH WHOLESAL MAT ABUT FI PRICE?

Hi prce in the prous IU of 200 cod be pa, bu not completly,

cxla by re fars su as high 8C de In contr DO OD

woud have ex spt prce to be as high as they wer in th wite of 200 i

UD nol cir. For exle, Cafor noy expo
elecçity to the Pacfic Norwes in th wite wh generg caity in
Caifor is relavely abdat co to loa Perent high prce
dw th geery mid Caor wi wod be vicwed by bu as a
ver omi sign for th comig sw when re ar tyicaly much
tighte. Coeotly, the unusly high sp prce in the wite of 200 1

woud have incr the expetion of buy th prce would be higher in

the fu.

AR TH OTHR UNSUAL FACTORS THT AFCTD TH
EXECTATIONS OF BUYRS IN TH WHOLEAL MA
DURG TH WINTR OF iooi?

Yes. Before the intrcton of the soft-c maet in Debe 200, the spt
prices rert by the Caiforia iSO rete th maet cleag price for
all electrcity sold Howeer, in a soft-c aucton whe the rened prce arc

above the soft-c, thes pnce ony reec th prce of a few indvidual

trtions I1 th th maet clea prce. This introdce anoter

source of uncety since it is not obou ho the rened prce should be

ircr or exly wh th me (i.e., whether it is the highest prce
paid or the avere of all tr abve th soft-c). As a mebe of the pulic,
i was am to se prce abve $300 rerted in the Wall Street
Journl day aft day in th wite of 2001, bu it wa extrly diffcult at th

time to get any adtiona inormtin fr the California ISO abot what was

relly going on in the sp maet

-7 -
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TO RE TO YOUR ECONOMEC ANALYSIS OF TH SPOT

PRICE AT FOUR LOTIONS, BOW DID YOU SPECI TH

STUCT Sl1I'S AN SENAL IN YOUR MODEL?

Th two st sh we sp by two ty of vales. On was a
duy Vlle for eah sp pe (i.e., durg th ioft-c ma and
af 1b ioft-cp ma), an th ot wa an inve fution oftb numbe

of days (i.e., I, 112, 113, 1/4..... stg with th fi day oftl sictul shift)
and ze otl. Th rc for inlud tb iner vale was to

acunt for th high re prce of na ga th coin wi th
intrction oftb soft-a ma in Deembe 200, an to alow for a

grual adjusent of prce wh stct prce mitgaon was intrce in

Jun, 2001. In adon two sicoin wave we inlud to senality
(reti a one ye an a ha yea cycle). Th ren for using th

sena varles was to avoid th ditiuous jumps asiate with
monthy dumy vables.

WHT WERE THE NEX STPS IN YOUR ANALYSIS?

Th fou price sees wer trte as dedent varble in a V AR model. .in

th model, each pre was regr on se varles. sttural shift

varbles and the prce in all fou ma for the preous days (Le., "lagged"

values of the prces). Th se an shft varables ret maet
fundtals an the lagg pnce allow for dyc re uid
incorprate th intelationhi of th pr sees thugh time. The

eson wa don in two stge. In th fi st, th four prce were
trfom to logath an the effects of senait an S1tul shift
wer reved frm eah pr sees usg ordin let squas (se Exhibit

P AC~ i 6, Table 1). Th compute reua fr th fi stge wer then us

as det vanab1es in th send stge for estitig a V AR model of order

two to acunt for dyc relatinshi tht li th four pr sees togeter.

- 8-
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1 Q. CA YOU SU TH RETS OF TH FI STAGE OF
2 TH ANALYSI OF SPO PRICE?

3 A. T1 reio results for bo It of th modl ar su in Table i.
4 In th fi st. th st ab UI wi th ioft-c ma
5 corr to an in of 500% or mo co to th peod befor th

6 mat wa chage in Debe, 200. Wh stct prce mitiga wa
7 intrce in Jun 2001, th corrndg stct shft is equivaent to.
8 prce re of at ie 3()~ below tb ~1s pn to th in of th

9 ioft-a ma Tb 8Cna cyle ID II sh vales ge

10 act for ove 6010 of th va in th spt maeL Not tht
11 trfonn th price sees to loga ma th estin ici lCitvc to
12 the extr obsens an maes th sttical pres of th reidu
13 much closr to th dcsirle spon of a reion modL.

14 Q. CAN YOU SUM TH RETS OF TH SECOND STAGE OF

15 THE ANALYSIS OF SPOT PRICES?

16 A. Th objective of the sed st is to account for the sel corrlation th

17 crte relationshis thugh ti. In a well-spified model, th compute

18 reiduals for th next day should be uiictable (i.e., ra). If sel

19 corrlation exis in a modeL, th ther is stll rom for imprving th

20 foretig abilty of the moeL. A fit orer V AR did not explain aU of th

21 serial corrlation, but a seond or V AR mol did a much bett job.

22 Q. AR THRE ADDmONAL RESUTS FROM TH SECOND STAGE

23 OF TH ANALYSIS?

24 A. Yes. Given tht the model mcc th baic sttical reuients, it is now

2S possible to detine wheter or not th dynic relationshis among 1b spt
26 prce ar indepent of each oth. For anyone of the four prce seres. ther

27 ar two lagged prces of th sae prce series in i send order V AR mol an

- 9-
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six lagc pr fr ih oth 1I prce sees. In gener if th la

prce of th oth ii ar stti signfi it imlies th eah prce

se ii . co dy Itbi wi th other th pre sees. If

thea "cr-pce" cocits ar DO siti signt, then th dyc

st of ci pr II is ~1atc 10 1b oth prce sees. In th

esi.te modL, ther ar 24 cr coffients an 8 own-pr
coffie for th fou pr se. Al 32 oftb coffciets am I1ticay
signcat (i.e., no eq to ze). M i relt th is stng st

ev th th fou prce se &b . co dyc st an ar
high inla In adon th tw coff for th la Caor
price ar more imrtt (l) th an of th oth coffients in th

equan for prcti the spt pr at Palo Ver. In oth word, uu
prce shks in th Cafor spt maet afecte the spt pri at Palo Vere,

as well as the other two spt ma.

IV. RELATIONSHIP AMONG SPOT AND FORWAR
MATS

PLEAE DESCRIBE YOUR ANALYSIS OF TH RELA TIONSIß

AMONG SPOT AN FORWAR MAS.

In my anly th objcctive of the mol is to explain why the forar pr

for a fixed month of deliver chaes ove tie. Sete modls ar este
using NY data at Palo Ver for delive in Augu 2001 an Augu
2002. In oth word, I exine bow curt maet coditon durg th

peod of mat dyfuct afec th forw price. 'J delier

date were chose to corr to pe whe prces ar trditiony high

and to inrpra data frm the ma dur th pe of unusly high spt
price (i.e., frm th Sumr of 200 to th Sprg of2001) in th anis.

CAN YOU DESBE TH QUALIT OF TH DATA USED IN TH
MODEL?
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Algh I have sificat conc th th lim liquidi of th forwar
ma for eleccit ma forar pr vule to distoon, th
prblem is ipo in my ecet an an th prce da ar trte as
ac mc of ac1r. Puttg th is of ac asde,
howe, th for pr is li II DO inomvc ab daly vuti

in pr bese th re prce ar oft cot for may cove
days. For Ib re it is in to WI th sa ty of V AR moel

us in th an of spt price. Gi th po qua of th data I UJ

mo da whch do ca cb in for pr.

WHT AR TH ECONOMETRC IMLICATIONS OF USING

MONTY DATA?

Th mo imrtt imlication is tht th sale si is ii1, be the
numbe of monthly obstins ofth price for a given delive da is
relavely sm. Howeve, th apph stll ma it poible to invesgate

how th forwar price at a spified deliver date cl frm month to month
in rens to new informtion from th spt maet

WHT TYE OF INFORMTION DID YOU INCLUDE IN TH
MODEL?

Th ar two main ty of inontion. The fi is the forwar price of
nalUl ga at th sa delive dae as the forar pre for elecity, an th

se is th curt spt pr for elecci.

WH DID YOU USE TH FORWAR PRICE FOR NATU GAS?

Be natul ga is th pr fuel us to gener eleccity in Californ

the forw prce of electrcity is cloly li to expetatins abut the price

of natul ga at the sae deliver date. In addition, Coiwar maets for

natu ga ar acve. 1b forwar pri at Hen Hub, for exale, ar
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trt and relile be NY foUows strct regu pro
2 for rertg. In the modL. the hypthis teste is th the forwar pnce for

3 eleccity is prrtonal to th forwar pnce for na ga at the sa
4 deliver da. Beau the FERC st ha concluded that the rert price of

5 na ga at delivery points in California ar unliable,2 I us th forwar
6 pnce at Hen Hub in my ansis. The forwar prce cues at differt daes

7 for eleccity an natu ga ar shown in Figu 2 and 3, revely.

8 FI 2

li
7l

FOf CU fa EI (P Ver) 81 Dll1t Dl (311 mo1 l01 )

ID

II

40

-i ..ll".
an..,:i .. 'an.

lO
.

.

.

~.. .,. ~.: ':::::::::...... . .':...........~"-
9

10

D

:i IIID It '",10 ~ Dl lI I tMl :i ~i10 II 1 lI 2N.. ii

i Initi Re on Comy-Spclflc Se Prp and Gc Recoo Pulilbcd
Natu au Prce Da ui Enrn Train Stres: FIC-Finin IDVlIpton of Pot=ti
Manlati ofBlecc and Nat au PrCC, at p. 73, Doket No. PA02-2-O (Aug. 200).
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7

FOI CW fo Natu Ga (He Hub) at Dlft Da (3IlQ1l01)
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HOW DID YOU INCORPRATE SPOT PRICE INO TH MODEL?

Th ar two issues rela to the spt price. The fit is senaty an the
sed is th computon of monthly sp price. Since the deliver dae for

the forar prce is fixed in the anis, seaa effects should not be ignore.

(I contr if th spt prce is us to prect the forar price ODe yea ahea

it is rele to as tht sena effects ar th sa for the spot and

forw prce and cal out)

HOW Dm YOU INCORPRATE SEAONALIT?

Since ther ar so few obseatons I us th spot price pror to the peod of

unxpely high prce in the spot maet (i.e., up to the en of May 200) to

estie seona effec (using the sae pa of SiDe/cosin waves th wer
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spifed in th V AR mol of spt prce). Th diffem betw th
obsed spt pr &D th prct spt prce gies a "deiz"
prce sees for th whle ti pe includi th pe af May, 200. In

oth word th efec of th ui hi spt pr, asiate with

st chge in 1b mi we onl adjus for se effts.

HOW DID YOU COMPUT TH MONTY SPOT PRICE FOR TH

ANALYSIS?

In th an 1b mOD for pr for elec an na ga
corrnd to th rq prce on th fi bu day of eah month The

acula inorn in th spt maet on th date is meur by th
aver dena spt prce in th prviou month. TI aph was
cho pr to silify th anysis an kee th numbe of varles
const with the sm numbe of obations.

HOW DID YOU SPECI TH MODEL FOR TI TIE

VARIBLE?

Since the null hypthesis of th anlysis is tht th rati of th foiwar prces of

electrcity an nal ga is const, th ratio of thes price is the dedet
varible (in logaths). Th denaiz spt prce (monthy averge in

logaths) is th explatory vable and the value of the deent varable

in the preous month (the laed det) is al include to allow for a

grdual adjusent to chages in th spt pne.

WHT AR TH REULTS OF YOUR ANALYSIS?

Both regrion mols fitt for th delivery date of Augu 200 i and

Augu 2002, show tht mo of th chage in th forward prce rao ca be

preicte by chage in th spt pnce. The null hypth tht spt prce do
not affect the forwar prce rati ca be rejecte in both ca. Over 80% of th
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vaty of th forud pr rao for delive in Augu 2001, an ove 9(Ai

of 1b vabil of th fo pr ratio for delive in Augu 2002 ca be

exlaed by chCI in 1b sp pi of electy. Th reion reults

ar su in ExitPAC-16, Table 2. In both modls, the coffcie for

th sp prce is sign dici fr zr.

AR THRE DIFRECE IN TH MODEL FOR TI TWO
DELIRY DATES?

YCI. Tb mol for Augu 2001, whh is th fi IU follwi th

pe ofbigb prce in th spt maet shows a gr adjusent to chaes
in the spt ma (th coffcient of th la dept varble is relatively

lae). In contr the adjust to iit price in th mol for Augu 2002

is vily inta
IN THIR ANSWERIG TEONY IN NEVADA POWER COMPAN

V. DUKE ENERGY 1'lNG AN MARKTIG/ DRS SCOT

HAVEY AN WIIA HOGAN PROVIE THIR OPINION

REGARING TH RELATIONSWP BETW TH SPOT AN

FORWAR MATS WOUL YOU PLEE SUM THIR
POsmON?

From pages 109-141 of thir teny (Eibit No. MSC-6S), Or. Harey and

Hoga atimpt to show th th spt an forwar maet wer indet, in

the sens of eah being dren by thir own set of ma fuenta. The

evdene for thir crticis is a forspt mol in whih th reon
coffiet on th spt vale is stcally inignficat Cortig for fi

ord sel corrlation in a simle regrion of the foiwar prce on th spt

i
Prpa ,f fIg TntÙlny of Sc M. Har tw WillUI G. Hoga 011 bW of Mof' SIey

CDiJ GrOl ¡lie. Mir ,fmmca EMf Marg. LP, Amn Elecic Powr Su
Coril, RøJ ÛI Sørv in New POWD Co v. Di EIw"B Trøg tm
MØ1UI, Dokci Noi. £1.26- (Au¡ 27. 202).
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1 prce, Dr. Hog and Ha (in thir Table 51) atpt to shw tht th
2 coffcients for spt prce at COB an Palo Vere ar ve sm (.078 an

3 .022, rely).

4 Q. IS TB ANYSI APPROPRITE?

S A. No. Dr. Ha an Hog coue to us a st mol adjus for fi
6 or se colaon. 1b do not alw for i dyc rela betwee
7 di spt an forar pr an mo importtl, th do not alw for

8 cb in th Itct orth re bd sp aD for pr
9 du th peod when th spt prce were petl much high th

10 exte
11 Q. PLEE EXLA WH THS FAILING OF TH HOGAN-HAVEY

12 ANALYSIS IS IMORTAN.

13 A. Th high prce in th Cafor spt maet from the Sum of 200 to the

14 Sprg 0(2001 wer unte Und thes unusua ciumce, it is
IS renale to expet th chaes in th relationshi betwee spt prices an

16 forwar price will ocur. In my anlysis of spt prces at four loctions

17 foun sttul shift, corrndg to chage in th ty of auction us to

18 detin price, to be highly sttica significat R.ing the forwar
19 price on th spt price in a mo with fied panmetcrs, as Dr. Hog an
20 Ha do, doe not allow for th ty of chage. When &pt prce are
21 peisttl high an unpc so, th effect of spt price on forwar
22 prce may be much la th it is wh condtions in th spt maet are
23 mo prctale. My ecnomc anlysis proves this to be tne.
24

25 IV. CONCLUSION

26 Q. PLEASE SUMM YOUR CONCLUSIONS.
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casBs.n121 The First Circuit wBnt on to explain that the Mobile-Sierr public

interest test was never intended to be "practcally insurmountable," and that other

circumstances may warrant contract reformation per a lesser public interest

standard, stating as an example the need to protect third parties.122 The Initial

Decision ignores these important dynamics that guide the imposition of the public

interest standard, choosing instead to judge PacifiCorp's complaints pursuant to

only a single component of the strict version of the test. As in Northeast utifries,

the case at hand is.not the typical low-rate case: PacifiCorp is a buyer serving a

large number of retail customers seeking relief from excessive rates.

Furthermore, there are many other extordinary factors present here that

warrant reformation of the Summer 2002 Contract.

3. The Public Interest Test Is Satisfied Where, As Here,

Excessive Prices Ar The Result Of Market Dysfunction

Or Market Manipulation

As discussed in more detail elsewhere in this Brief, it has been

conclusively established that the dysfunctional spot markets directly influenced

forward prices. The Staff Report unequivocally establishes this link, and states

that "(tlhe influence of spot prices on forward prices (during 2000-2001) was the

greatest for forward contracts with the shortest time to delivery (1-2 years).10123

The Summer 2002 Contracts fall squarely within this category of forward

contracts most Influenced by the dysfunctional spot markets. The magnitude of

the effect of the spot market dysfunction on the Summer 2002 Contracts is

121 Northeast UtIlitIes Service Co. v. FERC, 55 F.3d 686.690 (1st Clr. 1995) (emphasis.!n

original).
122 55 F.3d at 691.

123 Staff Report at ES-9.
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furter increased by their short duration and the fact that their entire term fell

within the period of spot market mitigation. These are truly remarkable factors

that require a finding that reformation of the Summer 2002 Contract is

warrnted under the public interest standard. These are not the only factors,

however, to consider.

The Staff Report also dramatically lays out instances of market

manipulation by each of the Respondents in this case. Respondents Wiliams

and EI Paso were implicated as contributors to the false reporting "epidemic. In

which they provided false information to compilers of natural gas price indices in

order to "influence reported gas prices, to enhance the value of financial

positions or purchase obligations, and to increase reported volumes to attact

participants by creating the impression of more liquid markets.Ø124 In connection

with this type of manipulation, three of the Respondents here - EI Paso Mercant

Energy, Willams, and Reliant - wil be reqUired to demonstrate that they have

corrected their Intemal processes for reporting gas data or that they no longer

sell natural gas at wholesale.125

Reliant, Wiliams, and EI Paso are named in the Staff Report as having

engaged in wash trades through EnronOnllne,126 which "created a fertile ground

for wash trading that resulted In multiple forms of manipulation of energy

markets.8127 Staff states that such trades may have been motivated "to create

124 Staff Report at E8-.

1211 ¡d. at ES- 7.

126 'd. at VII-8.

127 'd. at VII-i. '
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the Ilusion that a market is liquid and active, or to increase reported trading

revenue figures" or "in an attempt to send false signals to other market

participants.,,128 Staff concluded that such actvity is "damaging to the Integrity of

a market and has the potential to mislead a host of market stakeholders

(including competitors, regulators, analysts, and investors)."129

An entire chapter of the Staff Report is devoted to a detailed discussion of

Reliant's "churning" activities.13o According to Staff, ii Reliant often bought and

sold many times its needs in quick bursts, which significantly increased the price

of gas in that market.,,131 This enabled Reliant to

reduce the overall cost of gas It actually needed. Through its
churning, Reliant profited by sellng gas at or near the top of the
price climb It caused. Reliant was often such a large presence at
Topock. . . that its trading strategy moved the entire market
price. 

132

As a result of stil other market abuses by Reliant, the Commission has issued an

Order Proposing Revocation of Market-Based Rate Authority directng Reliant "to

show cause to the Commission. . . why it should not be found to have violated

Section 205 of the FPA and why its market-based rate authority should not be

revoked."133 In that order, the Commission states that "BP Energy and Reliant

appear to have violated FPA Section 205(a)'8 requirement that rates be Just and

128 Id. at VII-1.

129 Id. at VII-1.

130 Id. at 11-1 through 11-61.

131 Id. at ES-5.

132 Id. at ES-5.

133102 FERC 1f 61,315, at Ordering Paragraph (A) (March 26. 2003).
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reasonable by manipulating the electricity prices at Palo Verde.,,134 It is

unthinkable that while the Commission proceeds with the revocation of Reliant's

market-based rate authority, the Initial Decision's conclusion that the very same

grant of market-based rate authoriy to Reliant has provided any sort of

protection to PacifiCorp would be permitted to stand.

The notion that contract sanctity should outweigh the need for reformation

must succumb under the sheer weight of these revelations about the behavior of

the Respondents here in the markets. Furthermore, the Staff Report mentions

numerous other entities that have engaged In similar behavior, which may have

caused excessive rates. Again, this manipulative behavior in the dysfunctional

spot markets directy affected forward markets, especially forward contract with

a shorter time to delivery and of short duration, failng entirely within the refund

period. such as the Summer 2002 Contract. The public interest is in no way

served by protectng contract prices achieved through such behavior and under

such conditions; in light of all of these factors, the Summer 2002 Contracts

should be reformed pursuant to the public Interest test.

4. The Harm To PacifiCorp. Its Customers. And Its

. ShareholdGrs Resulting From The Summer 2002
Contracts Warrants Reformation Under The Public
Interest Standard

The Initial Decision Incorrecty assesses PaclflCorp's abilty to recover the

excessive costs associated with the Summer 2002 Contracts from retail

ratepayers. The Initial Decision states simply that "PacifiCorp may be able to

pass through a significant share of the cost of the contract to its retail

134 Id.
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ratepayers.N135 However, recovery has already been precluded in Utah, and

since the close of the record in this proceeding, recovery has been precluded In

Wyoming.136 Furthermore, from a policy standpoint, PacifiCorp's ratepayers

should not be required to bear these excessive costs any more than PacifiCorp

and its shareholders themselves.

The Initial Decision next errs in descrbing PaclflCorp's $53 milion in out-

of-market costs as de minimls.137 The Initial Decision bases this conclusion on

the notion that $53 milion is a small portion of PacifiCorp's portolio, in total

disregard of the fact that $53 millIon is a substantial sum of money for any

individual or corporation, in total disregard of PacifiCorp's fiduciary duties to its

shareholders, and in total disregard of the Impact on ratepayers. The fact that

$53 millon may not bankrupt PaclfiCorp does not Indicate that it is an

inconsequential sum. Furthermore, the i nital Decision's focus on this figure

entirely Ignores the $1 bilion loss to PacifiCorp attributable to purchased power

costS.138 Where excess costs are incurred as a result of market dysfunction and

manipulation, as the Staff Report, Reliant Settement, and other recent

revelations demonstrate, the publiC Interest test is surely satisfied; otherwise the

Commission would allow manipulators to nonetheless benefit from their bad acts.

1M Initial Decision at P 29.

1M In The Maffer of the Application of PacifiCorp for Authoriy to Increase Its Retail

Electric utiliy Service Rates In WymIng, Public Serv/c Commission of Wyming, Docket No.
20000-ER-02-1B4. Order Issued March 6, 2003, available at
.chttp://psc.state.wy.uslhldocspaciicrp/pacfnalorder.pdf:O .

137 Initial Decision at P 30.

138 See Tr. at 342:21.342:24.597:13-597:15.
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D. THE INITIAL DECISION ERRONEOUSLY FAILS TO FIND THAT THE
DYSFUNCTIONAL CALIFORNIA SPOT MARKET ADVERSELY
AFFECTED THE SHORT-TERM FORWARD MARKET.

1. The Commission's Staff Report Definitively Proves The
Adverse Effect

The Staff Report released earlier this week confirmed the findings that

PacifiCorp established below in its complaint cases; the dysfunctional spot

market adversely affected the Summer 2002 Contracts that were entered into in

the Spring of 2001. Starting with fundamental economic predicates that followed

through to the econometric analysis, the Staff Report by the Commission's Staff

mirrored the case presented below by PacifiCorp with remarkable similarity.

Most importantly, the findings reached by the staff corroborated what PaclflCorp

had established below but rejected in the Presiding Judge's final analysis.

The Staff Report tracked spot and forward markets for the period of

dysfunction and determined through an econometric analysis that the influence of

spot prices on forward prices was the greatest for forward contracts with the

shortest time to delivery (1-2 years) and varied by location.139 With a delivery

period of roughly 15 months from contract execution, PacifCorp's contracts fall

squarely within the 1-2 year window in which the staff found the most statistically

significant correlation between the spot and foiward markets. PacifCorp asks

that the Commission should take administrative notice of findings In the Staff

Report as CommissIon previously anticipated that this information could be useful

in the resolution of Section 206 Complaints.14D

139 Staff Report at V-1.

140 "Among other thIngs, the Commission may use the Informatlon developed by this fact-

fInding Investigation to determine how to proced on any existing or future FPA Secton 206
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2. PaclflCorp Has Proven The Adverse Effect In This Proceeding

The testimony and studies presented by PacifiCorp substantiated the

conclusion that the Commission reached in the June 19 Order when the

Commission explained that:

There is a critical interdependence among the prices in the ISO's
organized spot markets, the prices in the bilateral spot markets in
California and the rest of the West and the prices in the forward
markets,141

While the testimony of PacifCorp's employees provided the common

sense and anecdotal perspective on this critical interdependence, Ors. Bidwell,

Mount and Oren provided the economic and econometric theory that explained

how this interdependence between the Califomia spot market and the forward

markets led to an adverse effect on the prices PacifiCorp paid In the Summer

2002 Contract.

a. The Price Trend Evidence Shows Clear Correlation

PacifiCorp presented extensive testimony by Ors. Oren, Bidwell and

Mount that demonstrated that spot prices throughout the west closely tracked the

California dysfunctional market.142 The Presiding Judge agreed with PacifiCorp

on this point noting that Ilevents in the California economy tended to become very

influential in determining what happens throughout the Western Electric

complaints involving long-term power sales contrcts relevant to matters investigated, or any
formal FPA section 206 or NGA section 5 proceings Initiated on our own motion: Fact-FInding
Investigation of Potential Manipulation of Electc and Natural Gas Prices 98 FERC , 61,165
(Feb. 13,2002).

141 June 19 Order at p. 62, 557. See also AEP Power Marketing, et. al., 97 FERC ~

61,219, at p. 61,972 (2001 )(" Commission recognized that "maintaining an accurately priced spot
market Is the single most importnt element for disciplining longer term transactions:)

142 See Ex!. PAC-11, PAC-14, PAC-17, PAC-75.
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Coordinating Council (now the Western Systems Power Pool) region. . . There

really is no dispute about this."143 These observations are repeated in other

portions of the Initial Decision as the Presiding Judge notes that Uevents in the

California market inevitably affected other Western markets."144 The findings of

this connection established one of the factual legs needed to support

PacifiCorp's argument that the dysfunctonal California spot market adversely

affected the prices for forward products sold at Palo Verde.

b. The Observations Of Market Participants

As explained in direct testimony and at hearing, PacifiCorp paid prices that

were three to six times the historical average.145 As Dr. Klein testified, the

western markets facing PacifiCorp in early 2001 were In a "state of

unprecedented and extraordinary dysfunction.,,146 This dysfuncton was led by

the volatilty in the California spot market.147 When PacifiCorp entered Into the

Summer 2002 Contract. Dr. Klein noted that the high forward market prices

were driven in large part by the state of the then-ciirrent spot market.148

Consistent with the price observations that demonstrated correlation between

spot markets, Dr. Klein witnessed prices fluctuate at high levels for many months

148 Initial DeciIon at 'V 39.

~44 Initial Decision at, 72.

."" See Ex. PAC-1 at 27:17. PAC-20 at 3:19.
i"" See Ex. PAC-1 at 15:17.

147 Id. at 15: 18.

\48 Id. at 17:2-3.
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and ultimately return to historic levels after FERC's imposition of the West-Wide

Price Cap in June 2001 - all in tandem with spot prices in Califomia.149

During the periods of the most intense market dysfunction, PacifiCorp

continued to notice that prices for forward contracts were at aslrnomicallevels.

PacifiCorp's forward price curve for summer 6 x 16 power at Palo Verde showed

prices in excess of $200/MWh in January and continuing through March.150 The

forward prices reached approximately $280 in April for a brokered product for

delivery sixteen months later at a trading hub like Palo Verde.151

tb,lI¡!l'iUa!::Qfi~isi~n criticized thepricBobservations of Dr. Klein ar:d

partQularly his conclusion that prices Inexcessof$100mayreflectthat a seller

was sellng at a price that exceeded the marginal cost of prouction plus a:

reasonable return.15~ While the Presiding Judge spun this observation into

PacifiCorp's failure to demonstrate the existence of market power, Dr. K1ein'§

testimony warrants more credit, particularly in light of the findings in the Staff

Report. Tl¡Ji.jaff":repört"tlóte(;tf¡ät~t

As:explained in Chapter iV, the capital recovery requirem~nt
for a hypothetical new power project is between $16 and,
$'t19/MWh at a 60 percent plant facto."llherefore, the fDeed,

and variable cost of generation would not exceed $100/MWh.
As opposed to a rise in input costs, the excessively elevated
bid prices appear to be solely an attempt to raise prices and
Staff views this as a form of economic withholding.153

149 See Ex. PAC-44 at 3: 22 . 4: 2.

115 Sss Ex. PAC.11 at 37 (Figure 7).

11111d.

152 Initial Decision at i, 57.

153 Staff Report at VI-45-46.
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The excerpt from the Staff Report demonstrates that the Initial Decision has

errneously ascribed conclusions regarding market power and unfairly

questioned Dr. Klein's credibilty regarding pricing observations.

c. . The Economic Analysis

PacifiCorp presented economic evidence that tracks closely the economic

conclusions reached in the Staff Report. Testifying on behalf of PacifiCorp, Dr.

Oren pointed out that the underlying premise of forward contrct pricing is that

the buyers and sellers can, in lieu of transactng business on the forward market,

wait and conclude the same transaction on the spot market at a later date. As

noted in the Initial Decision, Dr. Oren testified that:

In a market where spot prices are high and supplies
are scarce, therefore, forward prices wil have built
Into them "an insurance premium reflectng the
buyers' willngness to pay to avoid the risk of high
future spot prices." Such a premium is eSlæ8clally
likely when the spot market is dysfunctionaL. , . 54

The Staff Report reiterated this notion explaining that If one component of

the current spot price represents market "dysfunction," market partcipants might

use current spot prices to fonnulate expecttions about future dysfuncton. 
155

PacifiCorp's other economist witnesses testified on the economic basis for the

connection between the spot and forward markets and noted that purchases in

the spot market and purchases in the forward market can reflect equivalent

sourcs of supply when the market is dysfunctional. Notably Dr. Bidwell

explained that:

154 Inilial Decision at P 44.

1ll Staff Report al V-5.
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The prices in both markets are linked because buying in a spot
market and buying in a forwrd market are substitute sourcs of
supply. The price in the forward markets will tend to be set by
the expected future average spot market præ, adjusted for risk
factrs. If the exped spot market price incrases, arbitge
between the markets wil cause the futures prices to increase
also.156

The Inital Decision misses the mark on this point and is inconsistent with

the flndings in the Staff Report. The choice that customers must make Is to buy

now for delivery in real-time at some time in the future or wait until a time closer

to real-time to purchase the power reflects common sense and decision making

explained by fundamental economics.157 If they decide to wait for forward

delivery, this bids up the price of forwards. This also works in reverse when the

customers buy less forward and wait to buy spot Instead. The net result is

arbitrage which in most commodity mai1ets is used to describe an instantaneous

buy and sell; however, the term Is widely used in electcity markets In the

Intertemporal sense.

The Initial Decision also misread Dr. Bidwell's testimony on the topic of

scarcity rents. PacifiCorp addressed the issue of scarcity rents fully and

consistent with prior findings in the series of Commission orders on the California

market that concluded that scarcity rents could not exist in the dysfunctional

Califomia spot market due to the lack of a demand response.1!5 Presiding Judge

1M See Ex. PAC-17 at 47: 4-8.

1111 This point was apparenUy accpted by the Presiding Judge in observing that "when

spot market prices becme Irrtionally high, forwrd market prices are supposed to escalate
signifcantly, as we have learned, in order to draw prlce-reducing resources Into the marketplace
and cause buyers to reduce their demand: Initial Decsion at P 53.

158 See April 26 Order at p. 61.361 ("Because of the lack of demand response. these

prices may not reflec what the market would have established as appropriate scarcity rents and,
therefore. may not be just and reasona~le,")
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even admitted In the Initial Decision that the Califomia market lacked Ilany

mechanism to allow "price signals" to be discerned by end-users who might be

thus induced to conserve their use of electlcity.,,159

The Initial Decision failed. however, to failure to discount the theory of

scarcity rents In the California market and gave too much weight to the testimony

of Dr. Kalt. Indeed, one of Dr. Kalts misguided criticisms of PacifCorp's

econometric analysis was that the model "assumes away the prospect of scarcity

rents associated with limited (generating) capacity, and the concomitant prospect

that current spot prices reflect scarcity rents. . . H160 Given that the Commission

had already found no possible opportunity for legitimate scarcity rents, Dr. Kalts

criticism Is without merit.

d. The Econometric Analysis

It cø(nes:oa.s little surpris9,to'RSöinßorpthat:thêStäff.'Reports 'economel~¡c

ana!.ysia~m~rt9thEJ.' §l~.m~G(ncluslonregarding;theêlo!le relationship 
between

the Califomiäspõtmatkêtt:änd the other westemspot markets that Dr. Mount,

presented in his econometric analysis.161 Qr.""Moont'mmêi1äretMrdail¥I$ptbipnae,

data::,at thesamêlflUrMlestämrfarkêts. Hì!l analysis shows that there are "stroRg

relationstiipsamOligthese four markets, and that the markets have a set of

ill Initial DecIsion at P 38.

160 Initial Decision at P 47 (citing EPME-28 at 20). In this regard, the Presiding Judge has

also apparently accpted the hypothesis that scarcty rents explain how prices could exceed the
marginal cost of productIon. thus explainIng away any potenllal exerctse of market power. See
a/so Initial Decision at, 32.

181 See Ex. PAc.14 at 3: 11-14 and 10:1 5 -15: 12.
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dynamic features in common:162 "In other wordsw" Dr. Mount stated,

"unexpected price shocks in the Califomia spot market affected the spot prices at

Palo Verde, as well as the other two spot markets."'63

Having found a statistically meaningful connecion between the

spot markets in the West, Dr. Mount constructed an econometrc model of

the relationship between spot markets and forward markets that

demonstrated that the spot price for electricity at the Palo Verde hub,

during the period of dysfunction, is a statistically significant determinant of

the forward price of electricity in August of 2001 and August of 2002,164 In

the context of PacifiCorp's complaints, the model provided a quantification

of the price behavior that PacifiCorp testified having witnessed and

reinforces the economic principles that Ors. Oren and Bidwell addressed

in their direct and rebuttal testimonies.

The Presiding Judge afforded PaciflCorp ample opportnity to present an

econometric analysis and rebut the criticisms and shortcomings of the modeling

presented therein. By the end of the hearing, no substantive criticism remained

that Dr. Mount had not fully addressed. Indeed, the Presiding Judge eventuany

agreed with Dr. Mount's findings regarding the interdependence of spot markets

in the west and price correlation between the spot and forward market.165

Nonetheless, the Presiding Judge erroneously dismissed the probative weight of

182 See Ex. PAC-14 at 4: 1-3 (All 32 cofficients in this analysis were statistically

signifcant).
183 See Ex. PAC-14 at 10: 12-14.

164 Id. at 4: 4-9.

185 Initial Decision at P 61.
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Dr. Mount's testimony labeling it "too exotic" and claiming that in the final analysis

correlation does not equal causation.1G6 In this fashion, the Initial Decision err in

the summary dismissal of Dr. Mount's analysis. Respondents' suggestion that

PacifiCorp's econometric testimony was required to prove correlation equals

causation contradicts their assertions noted above that the hearing order only

required a showing of whether the spot market adversely affected the forward

markets.

While Respondents advocated and Presiding Judge apparently required a

econometric demonstration showing the cause and effect between the spot and

forward markets, the Initial Decision summarily dismissed Dr. Mount's testimony

on the suggestion of one of Respondent's econometricians who was unable to

dismiss the explanatory powers of Dr. Mount's modeL. In this regard, the Initial

Decision accrds too much weight to the suggestion by Dr. Kalt that econometric

analysis has virtally no usefulness in a regulatory regime that relies on market

based rates.1G7 On this point, the Dr. Kalt has led the Presiding Judge down the

path of least resistance, suggesting an easy exit from evaluating the merits and

criticisms of a thoroughly briefed econometric modeL.

Dr. Kalt and the Presiding Judge offer the Commission a poor example to

follow. As FERC continues to determine and assert its role as the "policeman on

the baae the use of an econometric model has greater rather than less utilty for

the Commission. The use of a thorough econometric analysis in the Staff Report

emphasizes the value of this tool. To agree summarily with the Presiding

1M Id.

11111nltlal Decision at P 51.
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Judge's conclusion that econometrics has little probative value in a case

Involving just and reasonable rates in a market based rate regime wil complicate

further the Commission's efforts to promote competitive markets.

3. The Judge's Conclusions On Effect Are Arbitrary And
Capricious

While the Presiding Judge did not have the benefit of the Staffs report,

PacifiCorp demonstrated the same linkage through empirical and anecdotal

testimony, economic analysis and an econometric study that produced the same

results that the Stafls econometric analysis demonstrated.168 However, the

Presiding Judge disregarded PacifiCorp's testimony and analysis and ruled

against PacifCorp because it had not shown the presence of factors such as

fraud, mutual mistake or commercial impossibilty.169 This ruling reflects clear

errr. The Commission's June 28th Order required a determination whether or

not the forward contracts were adversely affected by the dysfunctional market,

and not a showing of contract type breaches that would support setting aside a

contract in civil litigation.

FERC required PacifCorp to demonstrate that there was such an adverse

effect from the dysfunctional ISO and PX spot markets on the bilateral forward

market In order to prevail.17o The Presiding Judge has apparently construed this

obligation to require a showing that the price in the forward contrcts was solely

iea S88 Staff Report at V-4-18.

laQ InlUBI Decision at P 55. PaclfiCorp notes that these breach of contract claims were

missing from its cae because it was seeking those remedies that are specifcally provided for
under the Federal Power Ac.

170 June 28 Order at P 27.
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determined by prices In the spot market.171 In his view, PacifiCorp failed to meet

this test. He does conclude, however, that while the spot market may have

played some part in affecting the forward bilateral markets and causing very high

prices to prevail in those forward markets, the evidence is inConclusive as to

whether there was a cause-and-effect relationship between the two. 

II 172

In this regard, the Presiding Judge has erred. The testimony of PaclflCorp

established the cause and effect relationship between the two markets and the

increase in pnces provides prima facie evidence of the adverse effect. The

release of the Staff Report that corrborates this evidence in the record,

underscores how the Presiding Judge has committed errr in concluding that

PacifiCorp has not met its burden. A decision by FERC to adopt these findings in

light of the evidence in the record and before the Commission in Docket No.

PA02-2-000, would be arbitrary and capricious.

4. uMarket Fundamentals" Do Not Fully Explain The
Astronomical Western Electricity Prices

Respondents countered PacifiCorp's arguments about the adverse effect

of the dysfunctonal California iSO and PX spot market with extensive testimony

on how market fundamentals have explained all pricing aspects in the Western

markets. In this regard, Respondents alleged but did not provide a quantification

for the theory that forward or long-term bilateral market prices are determined by

expected future

t71 Inital Decision at P 54. "The existing spot market ("dyfunctonal" as it may have

been) exercised an Influence on the forward market. But It surely was not the sale factr or, for
that matter. the determInative factor In shaping the forward market."

t72 Initial Decision at P 59.
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market fundamentals while current spot market prices are detennined by current

market fundamentals.173 Res.pandents have argued that the market d~n$mi~

exacerbated largely by short supply in California explained high prices in the spot

market. However, as Respondents noted, any correlation between current spot

and forward prices would not tell us that cuent spot prices are affecting or

driving forward prices but that the market fundamentals existing for the spot

market are expected in the future and are therefore reflected in the prices of

forward contracts.'74

In response, PacifCorp noted that the discussions of fundamentals on the

record left an Imprecise determination as to the reason why prices rose and were

sustained at a rate that was three to six times above historical levels. Further,

PacifiCorp raised in its Reply Brief to the Respondents Initial Post Hearing Brief,

that the evidence In the record by Respondents did not explain how

fundamentals increased supply and dropped forward prices. 175

Thölnitial'Décision apparently agreed with PacifiCorp that market

fundamentals did not hold all of the answers for the pricing of energy product.

As noted by the Presiding Judge, "(o)ther so-called "fundamentals" that affected

the spot market were plainly irrelevant to the forward market. For example, the

region-wide drought that sharply reduced the availabilty of hydroelectric

generation might or might not continue into the following year - but current

m Initial Decslon at P 41 (citing MSC-1 at 8),

174 Initial Decision at P 41 (citing EMPE-28).
1715 Reply Brief at 14-15.
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weather conditions ,had little or no bearing on the matter...17e And In this regard,

the question posed by PaclflCorp remains: why were prices in the forward

markets for the third quarter of 2003 three to six times the historical average if

fundamentals driving pricing In the spot market could not carr through to the

forward market. Because the Initial Decision finds that these fundamentals did

not matter for the foiward markets, PacifiCorp submits that the dismissal of the

complaints is in error.

E. THE INITIAL DECISION'S CONSIDERATION OF MARKET POWER IS
UNREASONABLE

The InItial Decision reflected the unbalanced treatment of market power

during the consideration of PacifiCorp's Complaints. First, the Presiding Judge

adopted a narrow definition of market power, contrary to Commission precedent

and generally accpted understandings of market power. Second, the Presiding

Judge expressed a desire to avoid any discussion of market manipulation, bad

acts, or market poWer. Respondents subsequently argued that PaclflCorp

complaints must fall because PacifiCorp had not proven that Respondents

exercised market power. When PaclflCorp sought to rebut this argument by

introducing evidence of bad acts, the Presiding Judge excluded such evidence.

Ironically, the Presiding JUdge ultimately determined that PacifiCorp's failure to

prove individual act of market power led to the preservation of the contract.

While PacifCorp's excluded rebuttl evidence addressed the credibilty of

Respondents arguments regarding the exercise of market power, the tip of a

larger "market manipulation" iceberg floated into view after the record had been

118 Initial Decision at P 53.
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Doket No. EL02-80-0
Doket No. EL02-81-000
Docket No. EL02--2-000
Docket No. EL02--3-000

v.

Reliant Energy Services, Inc.,
Morgan Stanley Capitl Group Inc.,
Wiliams Energy Marketing & Trading

Company, and
EI Paso Mercant Energy, L.P.

(consolidated)

PACIFICORP'S SUPPLEMENTAL
MOTION TO REOPEN THE RECORD AND

MOTION TO TAKE OFFICIAL NOTICE

Pursuant to Rules 716, 508, and 212 of the Rules of Practice and Proceure of

the Federal Energy Regulatory Commission ("FERC. or "Commission"), PaciCorp

hereby submits this Supplemental Motion to Reopen the Record and Motion to Take

Offcial Notice in the above-ptloned proing. On Marc 13,2003, PaciCorp flied

it onginal Motion to Reopen the Record, Motion to Take Offcial Notice, and Motion for

Sanctons rFirst Motion to Reopen.) in this proing. In the First Motion to Reopen,

PacfCorp requested that the Commission admit into the recrd of this proing and

take offcial notice of Stipulated Fact and telephone Transcrpts assoiated wit the

Commission's January 31,2003 setUement wit Reliant,1 one of the Respondents

here.2 The Commission has not yet acted on the First Motion to Reopen.

, Se Order Aprovlng Stipulati and Cosent Agreent, 102 FERC, 61.108 (Jan, 31,2(03),
2 PacCo demonstrted that reoing the rerd to admit the Reliant evienc was necary

and warrnte beuse: (1) th Comisio has exprely ruled that evience develop in th Doket
No. PA02-2 investiation may be used In the forwrd contrct ca such as this one; (2) the Reliant
evience go to the very heart of this ca beuse It establishes - contrry to the assrts of the



Jnofficial FERC-Generated PDF of 20030512-0122 Received by FERC OSEC 05/07/2003 in Docket#: EL02-80-000

WCI1134
Page 2 of 11

Recntly, still more dramatic evience has become available that shatters the

foundations upon which both the Respondents' arguments and the Initial Declsion3 in

this proceing are built. This evidence is extremely relevant and necssary for the

Commission to make a full and reasoned decision in this case. Furtermore, this

information is now available to the public at large, and indeed has been the subject of

signifcant attention from the public, the media, and members of Congress. For the

Commission to proce to decision in this case while disrearding this crucial and

potentially dispositve evidence would deny justice to the consumers harmed by

rampant manipulation and market dysfunction and would constiute reversible errr.

PacifCorp urges the Commission to consider all available relevant information in

reaching a decision In this case.

For these reasons, PaclCorp requests that the Commission reopen the record

to include and take offcial notice of the following matenals:4

1. The FERC Staffs Final Report on Pnce Manipulation in Western Markets,
Fact-Finding Investigatin of Potential Manipulation of Electnc and Natural

Gas Prices, FERC Docket No. PA02-2..00, issued Marc 26, 2003
("March 26 Staff Report"), as well as the publicly-released materials
underlying that report.

2. The evidence of market manipulatin submited by the partes to FERC

Doket Nos. ELOO-95 et al. and EL01-10 et aI., and made public by the
Commission in its March 21, 2003 Order Direng the Release of
Information.5

Respodents - that Reiat knew of and preye upo the dire linkag betwn th spot and forrd
markets (a8 the Comisio Is of cours awre, this linkage Is B centrl issue of this case); and (3) the
Reliant evienc wa not available to Pac while the recrd In this procing wa open,

ii Initial Decs10n Dismising Complaints. 102 FERC, 63.030 (Feb, 26, 200) ("Initl Deslon").

4 In Its Motion for Leave to Answ and Answr of Pac to the Answr of Reliant Ener

Seic, Inc. to PacCorp's Motion to Reo the Rec, Motion to Take Ofl Noti, and Moti for
Sancts. at n.15. flied Apnl1 0, 2003, PacCo noted the larg amounts of new and relevant evidence

bem1ng available, and stated that it Incusion in the recrd here may be necsary.
6 SfH Order DIreng th Release of Inforation, 102 FERC , 61 ,311 (March 21, 2003).

2
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3. The public docments and telephone transcripts relating to the settement
between FERC and AES and Willams in FERC Doket No. IN01-3.

4. The evidence of market manipulation and other potentially unlawfl

conduct by Enron Power Marketing, Inc.. Enron Capitl and Trade
Resources Corpration. EI Paso Elecc Company, Avista Corporation,
Avista Energy, Inc., and Portand General Electnc Corpration submited
in FERC Doket Nos. EL02-113, EL02-114, and EL02-115,

5. The pUblic rerds from the pending Western forward contrct complaint

cases of the California Public Utilites Commission and California
Eleccit Oversight Board (FERC Docket Nos. EL02-60 and EL02-62)

and of Nevada Power Company and Sierr Pacifc Power Company
(FERC Doket Nos. EL02-28 et al.); Nevada Power Company (FERC
Doket Nos. EL02-29 et al.); Southern California Water Company (FERC
Doket No. EL02-43); and Public Utilit District No.1 of Snohomish
County, Washington (FERC Doket No. EL02-56).

6. The Stipulated Facts and Transcnpts assoiated wit the Commission's

January 31, 2003 Settement wih Reliant. 6 (These materials were the
subject of PaclfCorp's March 13.2003 First Motin to Reopen, which for
the sake of effciency PaciCorp incorprates here by reference and
provides as Attchment A.)

These matenals contain dramatic evidence bearing on the central issue of this case,

namely. the linkage between the spot and forward markets, Such evidence takes

vanous forms. Including Staffs conclusion that for the period frm May 2000 until June

2001 spot prices direy influence forward prices and evidence that the Respondents

manipulated spot prices in attempting to increse forward prices. Staffs conclusion

regarding the linkage provides an unbiase and thorough factal analysis that the

Commission can rely upon. Evience that the Respondents tned to exploit the linkage

between the markets disposes of the Respondents' contention that those markets are

not linked. Both undercut the premises and conclusions of the Inital Decision in this

case. In additn, in the event that the Commission determines, as the Presiding Judge

II Se Order Approving Stipulatin and Cosent Agrement, 102 FERC, 61,108 (Jan, 31,2003).

3
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did, that PacifCorp must prove Respondents exercsed market power, the materials

also abound wih examples of market manipulatin by the Respondents. For these

reasons, PacifCorp respectlly reuests that the Commission repen the record to

include the evidence listed above and that the Commission take offcial notice of this

evidence in proeding to a decision in this case.7

i. MOTION TO REOPEN THE RECORD

A. The Commission Exressly Stated That Evidence Develope In Its
PA02-2lnvestlgatlon May Be Used In The Forward Contract Case
Such As PaclfCorp'.

The investigation that culminated in the Marc 26 Staff Report was undertken in

FERC Docket No. PA02-2-000. In direng Commission Staff to undertake it

extensive investigation of market manipulatin, the Commission stated wihout

qualifcation that ihe Commission may use the information develope by this fact-

finding Investigation to determine how to proceed on any 
existing or future FPA Section

206 complaints invoMng long-term power sales contrcts relevant to the matters

investigated... In other words, one of the purpses inltally contemplated by this

Commission for the PA02-2 investigatin was to generate information that might help

the Commission to resolve the forward contrct cases, such as PaciCorp's. This fact

1 Given th draatic Impa of this new evience on th cetrl Isue of this case, It is all the more
Impont that the Comisio revi thes Isues ane. As brifs on exceptis have be filed In this
ca, the Initial Decio has no precentil effect. Se. e.g., illino Power Co.. 62 FERC 'I 61,147 at

62.06 n.17 (1993); Century Por Co., 56 FERC ~ 61,087 at 61 ,29 (1991); Soutrn Cslif/8

Ediso Co., 55 FERC, 61,497 at 62.759 (1991) rOnce briefs on excepti wee file In this ca, the

Inital Desio bee an interoctory, recmended decsio, subjec to Commission rev, rath
than a final Comisio decsio."); FERC Rules of Pract and Procure, 18 C,F.R. §§ 385.708(d),

365.711,385,712, 385,713(aX3) (2002),

· Fact-Finding Investlgatl of Potentil Manipulati of Elec and Natura Gas Pr. 98
FERC, 61,165 at 61,614 (2002) (emphasis added).

4
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alone should resolve any question as to whether the Marc 26 Staff Report and the

infonnation upon which it is based are appropnately included in the record here. As

discussed below, however, beuse the Marc 26 Staff Report, the infonnation upon

which it is based, and indeed, all of the evidence that PacifCorp seeks to have included

in the rerd so strongly affect the central issues of this case, they certinly warrnt

inclusion In the rerd under the Commission's general rules rearding repening as

welL.

B. Goo Cause Is Preent To Reopen The Record Under Rule 716-
These Ar Extraordinary Circumstances And This New Evidence
Certinly Goes To The Very Heart Of This Case

Rule 716 states that repening may be "warrnted by any changes in conditions

of fact or of law or by the public interet... As a general proposition, reopening under

Rule 716 is permited only in .extordlnary circumstances. that involve evidence going

'0 the very heart of the case.,,10 There is no question as to what issue constittes the

heart of the instant case. In settng this case for heanng, the Commission stated that

the centrl issue to be addresse Is "wether the dysfunctional California spot markets

adversely affeced the forward bilateral markets:11 The Respondents have argued

strenuously throughout this proeding that the dysfunctonal California spot market did

not affec the forward bilateral markets, but that rather, the forward markets were drien

separately by distinguishable fundamentals.12 The Initial Decision's conclusion

1118 C.F.R. § 385.716(c) (2002).

10 Se Kentuy Utlltt Co., 44 FERC , 63,020 at 65,071 (1988) (citing South Copany

Sece Inc., 43 FERC , 61,003 at 61 ,024, reh'g denie, 43 FERC, 61 ,394 (198)).
11 99 FERC 1 61 ,381 at P 28 (200).

12 Se. e,g" Respodents' Joint Initl Brief at 34 (filed Jan, 27, 203); exibit Nos. MSC-1 at

7-11. EPME.1 at 3651.

5
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regarding this central issue, while at odds, wit several underlying factal findings, was

basically consistent with the Respondents' arguments.13

The new evience that PacifCorp seeks to have included in the rerd here

directy contrdict the Respondents' assertions and the Inital Decision's conclusions.

The March 26 Staff Report speifcally concludes that "forward power contrcts

negotiated dunng the penod 2000-2001 in the western United States were influence by

then-current spot prices." and that "(t)he influence of spot pnces on forward prices was

the greatest for forward contract with the shortest time to delivery, .14 such as the

Summer 2002 Contracts at issue here. These conclusions certinly go direcy to the

central issue - the heart - of this case. Furthermore, Staffs analysis and conclusions

provies a thorough and unbiased analysis upon which the Commission can

comfortably rely.

Similarly, the Stipulated Fact and Transcnpts assoiated wih the Commission's

January 31,2003 settement wih Reliant establish, as the Commission itself has

already found, that Reliant manipulated the spot markets "to see If PX pnces would

increase and thus also raise forward pnceS:15 This finding was reaffrmed In a rent

Order Denying Interventions, issued April 9, 2003, in which the Commission stated that

"Reliant traders, in an effrt to increase prices in the forwrd markets, reduce capacit

offere on June 20 and 21,2001 in the CalPX day-ahead market..16 The fact that

Reliant was attempting to exploit the linkage between the spot and forward markets

13 See Inllal Declo at PP 37-59,

14 March 26 Sta Report at V-1.

15 Order Approving Stipulati and Conset Agreement. 102 FERC, 61,108 at P 5 (Jan. 31,

2003), Se also Reliant Transcpts, June 20, 200, 16:50 at 1.
,e 103 FERC i, 61,019 at P 2 (emphasis aded).

6
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absolutely refutes the asserton of the Respondents in this case that those markets are

not linked but rather are dnven separately by distinguishable fundamentals.

In addition to going direy to the centrl Issue of this case, the development of

this evidence truly constites extraordinary circmstances. This evidence is the

culmination of long and in-depth investigations institted to explore the circmstances

surrunding an extme and unprecented market cnsis. That it has taken substantial

time and effort to come to light, and that it was not available during the heanng In this

proceding, should not be a bar to its inclusion in the record here, where it provides

crucial, potentially dispositive, Information.

As a separate matter, the Inital Decision seems to base many of its conclusions

on the finding that PaciCorp had not proven that the Respondents exercised market

power. The Initial Decision states that "tere is no basis for depnvng these

Respondents of the benefits of their bargains. becuse PacifCorp's .attempt to show

that (the Respondents) exercised undue market power was so feeble as to verge on the

farcical:17 Going farther, the Inital Decision concludes that M(S)O far as the record

shows, the Respondents did not vilate any operatie norm in their dealings with

PacifCorp. ... They did not collude to increase pnces in the marketplace. They did

not unduly exercse market power.-18 Also, the Initial Decsion concludes that ihe rates

(the Respondents) charged . . . were exacty what the authonztin for market-based

rates would have preicled:19

17 Initl Deision at P 57,

1. InitIal Decslon at P 88.

18 Initial Decsion at P 35.
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It is importnt to note that these findings were made by the Presiding Judge after

PacifCorp was specifcally precluded frm presenting evidence rearding the

manipulatie practices of the Respondents. To the extent that this evidence was

precluded becuse the Commission did not want Staffs investiatory effort In Doket

No. PA02-2 to be duplicated, then the Commission's statements, discussed above, that

the result of the PA02-2 investigation may be used in the pending forward contract

case is all the more relevant. That evidence is necessary to complete the rerd here.

If on the other hand, the evience of manipulation is to be excluded here. then the

Commission can not also adopt the Initial Decision's conclusion that PacifCorp failed to

demonstrte the exercise of market power by the Respondents. In other words, the

Commission cannot continue to disreard evidence of market manipulatin that

PacfCorp seeks to have included In the recrd and then nonetheless rule that

PacifCorp was reuired to and failed to establish that the Respondents exercse

market power.

Of cours, It is now apparent to all that every one of the judge's conclusions

regarding market power are In serius doubt. The Commission has concluded that at

least one of the Respondents here - Reliant - did exercse market power, and the

Commission has taken the dramatic step of reuiring Reliant to show cause why it

market-based rate authori should not be revoked.20 Each of the Respondents in this

proceding is implicated in assoiation wi some manipulative activit in the March 26

Staff Report. In light of the voluminous new evidence that all of the Respondents here

were involved in at least some manipulatie behavior, it is all the more egregious to

20 Se Orer Proposing Revoction of Mai1et-8 Rate Auth, 102 FERC, 61,315 (March

26, 2003).
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leave unremedied the substantial harm Inflicted on PactfCorp and Its ratepayers which

the Presiding Judge described callously as "just desserts."21 To the extent that the

Inital Decision is based on the Preiding Judge's conclusions that the Respondents did

not manipulate the markets, then, the evidence that PacifCorp seeks to have admited

demonstrates that such conclusions cannot stand. The record in this proeding must

be repened to include this importnt evience.

II. MOTION TO TAK OFFICIAL NOTICE

For the reasons discussed above, It Is criical that the Commission weigh the

evidence at Issue here in formulating its decision In this case. Hence PacifCorp also

respelly requests that the Commission take offcial notice of the matenals descrbe. i
above. Pursuant to Rule 508(d) of the Commis$ion's Rules of Practice and Proure,

the Commission may take offcial notice of "any matter that may be judicially notice by

the courts of the United States, or of any matter about which the Commission, by

reason of It functions, is expert."22 There can be no questin that the evience that

PaclfiCorp seeks to have included in the recrd is witin the Commission's expertise.

The March 26 Staff Report and underlying materials were developed by the

Commission's own staff in response to Commission direives: the Stipulated Fact and

Transcnpts are assoiated wih a settement between Reliant and the Commission itlf;

and the remaining matenals have all ben developed wihin the frmework of varius

Commission proedings. Morever, all of this matenal relates to the functning of the

spot and forward western markets, as well as to ,the reulation thereof; no creible

21 Initial Decsio at P 87.

22 18 C.F.R. § 385.50(dX1) (2002).
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argument could be raised that such informatin is beyond the Commission's expertise

for the purposes of Rule 508(d).

Rule 508(d)(3) states that if a reuest for offcial notice is made after the close of

hearing, the moving part must "set fort the reasons to justif the failure to reuest

offcial notice prir to the close of heanng...23 PacifCorp could not have presented this

evidence to the Commission pnor to the conclusion of the heanng becuse this

evidence has only rently been brought to light. Despite it dilgence in discovery, the

information surrunding the Commission's settement with Reliant came to PacifCorp's

attentin on January 31,2003, almost a month after the end of the hearing in this

proceing. Similarly, the March 26 Staff Report and underlying materials and evience

submited In the parallel forward contrct cases were not Issued and made publiC until

long after the dose of the heanng in this proing. PacifCorp could not, then, have

presented this informatin during heanng.24 At bottom, the evidence at issue here Is

highly relevant to and may even dispose of the central issue in this case, It flaUy

contradict the assertions of the Respondents rearding the linkage between the spot

and forward markets, and undercts both the premises and conciusions of the Initial

Deision. Under these circmstances, offcial notice of these materials is warrnted and

necssry.

2S 18 C.F.R. § 385.50(dX3) (2002).

24 Indee, as Indicated above, PacCo was precuded frm presenting what evidence It did

poses regrding market manipulati by rulings of the Presiding Judge.

10



Unofficial FERC-Generated PDF of 20030512-0122 Received by FERC OSEC 05/07/2003 in Docket#: EL02-80-000

WC/1134
Page 11 of 11

II. CONCLUSION

For the foregoing resons, PacifCorp respectflly reuests that the Commission

(i) grant this Supplemental Motion to Reopen the Recrd and Motion to Take Offcial

Notice; and (Ii) grant all relief requested in PacifCorp's First Motin to Reopen.

Respectlly submitted,

Andrew P. Haller
Senior Vice President & General Counsel
Natalie Hocen
Senior Counsel
825 N.E. Multnomah Street, 20th Floor
Portand, Oreon 97232

~~fi,tl~ IDAr-
Paul E. Nordstrom /
David A. Fitgerald

Kenm P. May
Sullvan & Worcster, LLP
1666 K Street, N.W.
Washington, DC 20006

Attorneys for PacifCorp
Richard Glick
Direcor, Government Affairs
PaciCorp
555 11th Street, N.W.
Washington, DC 2000

Dated: May 7, 2003
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BEFORE THE PUBLIC UTILITY COMMISSION OF OREGON

UM 1002

Wah Chang,

Petitioner, PACIFICORP'S RESPONSE TO
PETITIONER'S NINETEENTH
DATA REQUEST
(Request No. 204-209)

v.

PacifiCorp,

Res ondent.

PacifiCorp responds and objects as follows to Wah Chang's Eighteenth Data Request:

GENERAL RESPONSES AND OBJECTIONS

1. PacifiCorp objects to petitioner's data request to the extent it seeks documents and

information other than documents and information in PacifiCorp's possession.

2. PacifiCorp objects to petitioner's data request to the extent it seeks the production

of documents protected from disclosure under the attorney-client privilege, the work product

doctrine, or any other applicable privilege.

3. PacifiCorp objects to petitioner's data request to the extent it seeks the production

of confidential, proprietary, or commercially sensitive documents and information. Any such

documents that are produced will be produced only subject to the protective order in place in this

matter, Commission Order No. 01-149, or such other protective order as may be necessary.

4. By responding to this data request, PacifiCorp does not in any way waive or

intend to waive, but instead intends to preserve, all objections as to the competency, relevancy,

Page 1 - P ACIFICORP'S RESPONSE TO NINETEENTH DATA REQUEST
24878-0008/LEGAL 13367529. 1
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1 materiality, and admissibility of the responses, of any produced documents, and of the subject

2 matter of the responses and documents.

3 5. PacifiCorp objects to petitioner's definitions and instructions to the extent they are

4 inconsistent with or broader than PacifiCorp's obligations under the Commission's rules.

5 PacifiCorp objects fuher to petitioner's definitions and instructions to the extent that those

6 definitions and instructions purort to enlarge, expand or alter in any way the plain meaning and

7 scope of petitioner's requests.

8 6. For purposes of appeal, PacifiCorp objects generally to this data request on the

9 grounds that this matter is curently before the Commission for the limited purose of

10 considering certain specific evidence pursuant to ORS 756.600, and there is no basis for

11 conducting additional discovery at this stage of the proceedings. This request, therefore, seeks

12 the production of documents and information not relevant to the procedural posture of Wah

13 Chang's claims and not reasonably calculated to lead to the discovery of admissible evidence.

14 7. PacifiCorp reserves the right to supplement or amend its responses to this data

15 request upon the discovery of additional documents and information.

16 8. Each of these general objections is hereby expressly incorporated into the specific

17 responses set forth below.

18 SPECIFIC RESPONSES AND OBJECTIONS

19 REQUEST NO. 204: With reference to page 63, lines 14-16 of Dr. Cicchetti's

20 testimony, please provide all data and other information fuished by PacifiCorp to FERC from

21 which FERC Staff concluded that PacifiCorp was a net purchaser.

22 RESPONSE: See Confidential Attachments to this Response, consisting of two

23 emaIls (with attachments) from PacifiCorp to FERC, numbered PC2000001-PC2000177.

24 See also Confidential Attachment to Request No. 201. See also June 20, 2003 Affdavit of

25 Stan K. Watters.

26
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1

2 REQUEST NO. 205: Please admit or deny the following statement: The FERC Staff

3 Report's conclusion (at page 3) that PacifiCorp was "a net buyer(J during the relevant period"

4 means that the megawatt hours purchased by PacifiCorp during the period May 1, 2000 to

5 June 30, 2001 in the markets operated by the Californa iso and the California PX exceeded the

6 . megawatt hours sold by PacifiCorp during that period in those markets.

7 RESPONSE: PacifiCorp is not in a position to admit or deny what the FERC Staff

8 Report's conclusion was based upon on page 3 of the report. See also response to Request

9 No. 204.

10

11 REQUEST NO. 206: If the response to Request No. 205 is a denial, please explain in

12 what respects the statement is incorrect and provide a correct explanation of the FERC Staff

13 Report's conclusion that PacifiCorp was "a net buyer() during the relevant period."

14. RESPONSE: Not applicable.

15

16 REQUEST NO. 207: If the response to Request No. 205 is an admission, please provide

17 the monthly data that demonstrate this.

18 RESPONSE: Not applicable.

19

20 . REQUEST NO. 208: If the response to Request No. 205 is a denial, please provide the

21 monthly data that demonstrate the correct explanation provided in response to Request No. 206.

22 RESPONSE: Not applicable.

23

24 REQUEST NO. 209: With reference to page 70, lines 2-3, of 
Dr. Cicchetti's testimony,

25 please explain why PacifiCorp had potential responsibility for paying refuds if it was a net

26 buyer.

Page 3 - PACIFICORP'S RESPONSE TO NINETEENTH DATA REQUEST
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1 RESPONSE: The reference on Page 70, lines 2-3 in Dr. Cicchetti's testimony is to

2 the Refund Proceedings (which are defined as FERC Docket Nos. ELOO-95-000, ELOO-98-

3 000, EL01-10-000, IN03-10-000, PA02-2-000, EL03-163-000, EL03-197-000 and ER03-746-

4 000). FERC recently approved PacifiCorp's settlement for $27,975,973 which resolved

5 matters and claims in the Refund Proceedings related to PacifiCorp and arising from

6 events and transactions in the Western Energy Markets during the period January 1,2000

7 through June 20, 2001. See Order Approving Settlement, 119 ~ FERC 61,296 (June 21,

8 2007). Under the approved settlement, PacifiCorp wil provide settlement proceeds in the

9 amount of $27,975,973 and wil assign to the California Parties all of PacifCorp's rights

10 and claims to payment by or from the California PX and the California iSO for sales of

11 energy and ancilary services in the California markets during the period January 1, 2000

12 through June 20, 2001. This amount is $11,575,973. As a result, PacitiCorp wil pay cash

13 consideration totaling $16,400,000 to the California Parties.

14 There is no correlation between PacifiCorp's status as a "net buyer" and its

15 potential obligation to pay refunds in settlement of the FERC Staff investigation, for

16 several reasons:

17 (1) FERC Staff's statement on page 3 of its report states: "Certain other

18 investor-owned utilties and municipal energy providers were net buyers during the

19 relevant period, which would indicate they neither had the opportunity nor the incentive to

20 withhold capacity from the market." FERC Staff's statement does not define precisely on

21 what basis the net buyer calculation was based. Footnote 4 of the FERC Staff report

22 provides only: "If the purchases and sales of these entities during the relevant time period

23 are netted out, the entity wil have made more purchases than sales during that period."

24 Therefore, it is impossible to know what net buyer definition and/or calculations were

25 relied upon by FERC Staff to form its opinion.

26
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1 (2) PacifiCorp's statement in paragraph 14 of the June 20, 2003 Watters'
i

2 Affidavit provides that the net purchaser calculation was PacifiCorp's short-term energy

3 purchases (12 months or less in duration) exceeded its short-term sales by 5,421,000 MWh

4 for the period May 1, 2000 to June 30, 2001. This Affidavit was provided as Confidential

5 Attachment to Request No. 201 (Bates Nos. PC 08166 to PC 081190). It should be noted

6 that PacifiCorp did not limit this statement to the California PX and California iso

7 markets. This statement in the affdavit was intended to provide context for the specific

8 question of whether PacifiCorp had an incentive to physically withhold generation in the

9 California markets.

10 (3) The settleme.nt of the Refund Proceedings (as defined above) encompasses

11 several different proceedings and investigations, and covers different time periods than the

12 focus ofWah Chang's 19th Set of Data Requests.

13 (4) Whether PacifiCorp was a net buyer depends upon the time frame and

14 geographic scope reviewed. Net buyer calculations can be done on several different bases

15 including a set minute incremental basis, an hourly basis, a monthly basis, a yearly basis, a

16 system-wide basis, a location specific/geographic specific basis, etc. As is apparent from the

17 settlement agreement in the FERC Refund Proceedings, the settlement amounts were

18 calculated on the basis of6 minute increments, 10 minute increments, or hourly, and also

19 were calculated on the individual increment basis, i.e., if the sell price exceeded the MMCP

20 for the increment, refunds would be due. It did not matter that if overall a particular

21 utilty was a net buyer or seller. In contrast, the information set forth in the Watters

22

23

24

25

26
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affidavit "net buyer" conclusion was not based on that particular analytical approach, but

rather on an overall analysis of total MWhs comparing buys to sells.

DATED: July 2,2007.

PERKNS COlE LLP

By J~~£~T~)
Attorneys for PacifiCorp
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20 DATED: July 2, 2007.

CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing P ACIFICORP'S RESPONSE TO

PETITIONER'S NINETEENTH DATA REQUEST (Request Nos. 204-209) on:

Richard Wiliams
Lane Powell Spears Lubersky LLP
601 SW 2nd Avenue, Ste. 2100
Portland, OR 97204
wiliamsr~lanepowell.com

Attorneys for Wah Chang, Petitioner

by causing a full; true, and correct copy thereof, addressed to the last-known office
address of the attorney (except when served by fax), to be sent by the following indicated
method or methods, on the date set forth below:

D by causing a copy to be electronically mailed to said attorneys at
their last known e-mail address

D by mailng in a sealed, first-class postage-prepaid envelope and
deposited with the United States Postal Service at Portland,
Oregon

~y hand-delivery.

D
D

by sending via overnight courier in a sealed prepaid envelope

by faxing to the attorney at the fax number shown above, which is
the last-known fax number for the attorney's office

21

22

23

24

25

26

PERKNS COlE LLP -~--

JV¡J

Attorneys for PacifiCorp
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REBUTT AL TESTIMONY OF BERNE MARTIN HOWARD

i. QUALIFICATIONS.

Q. Please state your name, occupation, and business address.

A. My name is Berne Martin Howard. I am the sole member of Bench Mark Heuristics,

LLC, an electric power industry policy and economics consulting firm. My business

address is 1910 NE 67th Avenue, Portland, Oregon 97213.

Q. Please state your qualifications and work experience.

A. I have worked in the electric power industry for over 25 years, with an emphasis on

mathematical and statistical modeling and analysis. I was an employee of Portland

General Electric Company and affliated enterprises for about 15 years and worked on a

broad variety of analytical, regulatory, and negotiation efforts during that time. In 1995

I left Portland General Electric Company to become a partner in McCullough Research, a

Portland consulting firm, providing consultation to a variety of utilities, utility customers,

non-utility providers of electric power services and other entities with interests related to

electric power. With McCullough Research I worked extensively with information and

people regarding the various electric power markets that have been evolving in North

America. In April 2000 I left McCullough Research to form my own consulting business

and have continued to work on projects for clients involving electric power markets and

regulatory change. A more lengthy vita is included as an exhibit to my testimony,

Exhibit WC/1201.

Q. Who retained you for this testimony?

A. I was retained on behalf ofWah Chang by Lane Powell PC, its legal counsel in this

proceeding.

Q. Have you previously testifed in this proceeding?

PAGE 1 - UM 1002: REBUTTAL TESTIMONY OF BERNE MARTIN HOWAR

006854.0164/635873.1



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

WCI1200
Howard Rebuttal/2

A. Yes. My Direct Testimony dated April 17, 2001 was admitted as Wah Chang

Exhibit 200, and my Rebuttal Testimony dated June 12,2001 was admitted as

Wah Chang Exhibit 500.

Q. What was the subject of your Direct Testimony dated April 17, 2001?

Among other subjects, my testimony explained the Dow COB index and showed thatA.

Dow COB prices are correlated with California Power Exchange prices. My testimony

also discussed the role of financial hedges in the electricity market.

II. PURPOSE AND SUMMARY OF TESTIMONY.

Q. What is the purpose of your testimony today?

A. The purpose is to comment on certain aspects of the Reply Testimony of Charles J.

Cicchetti, Ph.D., fied on behalf ofPacifiCorp in this proceeding as PacifiCorp/23.

Q. What aspects of Dr. Cicchetti's testimony wil you comment on?

I will comment on (a) Dr. Cicchetti's statistical analysis of the relationship betweenA.

California iso prices and Dow COB prices, (b) Dr. Cicchetti's assertions that

PacifiCorp's "gaming" activities during 2000-2001 could not have affected the Dow

COB index and (c) Dr. Cicchetti's suggestion that Wah Chang did not act reasonably

because it failed to hedge.

Q. Please summarize your comments.

A. i first discuss Dr. Cicchetti's testimony regarding the statistical similarity of the iSO

Ex-post prices, also called "real-time prices,"1 and Dow COB index prices. Dr. Cicchetti

is not correct in failing to find statistical similarity between these prices. His assumptions

and conceptual approach to this question contain a very fundamental logical flaw, a

i "Real-time prices" and "Ex-post prices" mean the same thing here. These are prices reported by the

California iso after all power has been delivered, sometimes months later. The data i have used in my
analysis is the same as the data used by Dr. Cicchetti, though he has committed some minor errors in
identifying hourly timing and computing on-peak and off-peak averages in his statistical analysis.
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1

2

3

4

classic non-sequitur argument. For that reason, his statistical argument does not support

5

his conclusion that California iso prices will have no effect on COB prices.

Furthermore, very simple statistical analysis of readily available price data shows a

strong statistical and practically significant similarity and relationship between these two

senes. This is significant evidenèe that California iso prices do affect COB prices.

6
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Second, i have performed an analysis to determine whether a relationship exists

between PacifiCorp buy/resell transactions with Enron and the effect ofPacifiCorp's

transaction reports on Dow COB index prices. That analysis shows a statistically

significant variation in the influence ofPacifiCorp's information submissions to Dow

Jones, depending on whether PacifiCorp was conducting buy/resell transactions with

Enron.

Third, i consider the practical difficulties faced by anyone contemplating electric

power price hedging during the 2000-2001 period. There were good reasons for Wah

Chang not to hedge earlier than it did, and some entities that did hedge did not fare well

from their actions.

III. RELATIONSHIP OF CALIFORNIA ISO PRICES TO DOW COB PRICES.

Q. How does Dr. Cicchetti characterize the relationship between California ISO prices

A.

and Dow COB index prices?

When summarizing his conclusions at page 4 of his testimony, Dr. Cicchetti states that

"statistical analyses that i conducted demonstrate that COB prices were quite different

statistically from the prices in the market operated by the California Independent System

Operator (CAISO)."i From this he concludes that "any alleged manipulation of the

26 i PacifiCorp/23, page 4, lines 13-16.
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1

2

CAISO market is not relevant to the COB index price paid by Wah Chang under the

MESA. ,,3

3 Q.

4 A.

5

6

7

8

9

10

11

12

13

Does Dr. Cicchett repeat these assertions elsewhere in his testimony?

Yes. On 37 of his testimony, Dr. Cicchetti testifies that his statistical analysis shows that

CAISO prices are "statistically different" from COB index prices and demonstrates "that

it is extremely unlikely that any of the 'games' described by Mr. McCullough had any

effect whatsoever on the COB index price.,,4 From this he again concludes that

"Mr. McCullough's discussion of' gaming' is thus not at all relevant to the prices at issue

in this case.,,5 In Section VI of his testimony, and in exhibit PacifiCorp/31, Dr. Cicchetti

goes on to describe a straightforward means comparison analysis demonstrating that the

Dow COB prices are "statistically different,,6 from the California ISO's Ex-post prices,

and not statistically different from the California PX prices.

Q. What is your comment about Dr. Cicchetti's testimony on this point?

14

15
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26

A. Dr. Cicchetti's statements are a classic non-sequitur argument. He argues, in essence,

that if two things are distinguishable they are necessarily unrelated. Common sense tells

us that this is an untrue generalization and straightforward analysis demonstrates that it is

not true with regard to the issue at hand.

Parenthetically I note that Dr. Cicchetti's analysis suffers from some simple errors

in data handling, such as a misalignment of hours defining peak and off-peak periods for

some of the California ISO Ex-post data, and a number of more serious poorly conducted

statistical procedures that reflect haphazard thinking about the statistical questions he

considered. But these errors are relatively insignificant in comparison to the primary

non-sequitur mistake.

3 PacifiCorp/23, page 6, lines 19-21.
4 PacifiCorp/23, page 37, lines 10-12.
5 PacifiCorp/23, page 37, lines 18-20.
6 PacifiCorp/23, page 55, line 14.
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Q. Why are Dr. Cicchetti's statements a non-sequitur?

A. In outline, Dr. Cicchetti's formal logic goes like this:

1. If CAISO prices are not statistically similar to COB prices, then CAISO prices

will have no effect whatsoever on the COB index price.

2. If CAISO prices are statistically different from COB index prices, then CAISO

prices are not statistically similar to COB prices.

3.

4.

5.

COB index prices are statistically different from CAISO prices.

3. and 2. imply that CAISO prices are not statistically similar to COB prices.

4. and 1. imply that CAISO prices will have no effect whatsoever on the COB

index price. QED.

This is a classic non-sequitur with the primary fallacy at step 2. "Not statistically

similar" does not mean the same thing as "statistically different." To say otherwise is an

abuse of logic, clear statistical thinking, and perhaps constitutes a kind of sophistry that

employs confusing use of negation language, e.g. "not statistically similar."

Q. Why does "statistically different" not imply "not statistically similar"?

A. This is easier to think about if the word "statistically" is removed. Then we can see that

"different" does not always mean "not similar." A person's height in feet is a very

different number from the same person's height in milimeters, but the values mean the

same thing; they are highly similar. The interest rate that a lender charges for mortgage

loans is different from the yield of 1 O-year Treasury Bills, but the most cursory

examination of the two series over time reveals deep similarity.

Q. How does Dr. Cicchett's logical error relate to electric power market prices?

A. Dr. Cicchetti shows that the Dow COB price series and the California ISO price series are

distinguishable in that the average, or mean, of one series is different than the average of

the other. He calculates a COB on-peak average of $76.58 per MWh and a

corresponding ISO real-time average of $60.04 per MWh and presents at-statistic
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demonstrating that this is a difference greater than would be expected by chance alone.

His false argument then attempts to use this fact to establish that there is no possible

connection between the two series. I would certainly expect the first result-that the two

price series have different means-as I believe would virtually anyone having even a

passing familiarity with western electric power markets. At the very least I would expect

COB prices to be different from prices at other western hubs, including the California

iso, because of the transmission cost of moving power from one hub to the other. The

second result-that there is no relationship between the price series-not only fails to

follow logically from the first, but I believe would come as a great surprise to people who

have spent time examining these western price series. Even the most preliminary

exploration of the data reveals striking similarity. As a simple matter of physics,

engineering, and market behavior, the interconnection between COB and the California

electric grid argues for considerable similarity in the behavior of prices.

Q. Can you ilustrate how the means are different, yet the two series of prices are

similar?

A. Yes. The first thing any good statistician does when presented with a data set is

graphing, starting with the most rudimentary aspects of the data, before conducting a

formal analysis. When i was reviewing Dr. Cicchetti's testimony, i did not have the data

set he used for his t-test analysis because it was not an exhibit to his testimony. But the

relevant price series are readily available, and i examined the data sets that I obtained

myself from Dow Jones and from the California iso.

At the most basic level, the prices at each trading hub consist of a collection of

numbers, each number representing a price in dollars per MWh. A very simple way to

graphically present this kind of data is through the use of a histogram. A histogram is a

simple display of how frequently particular values occur in the data set. Histograms are

familiar to most people because of their use in popular media. For example, newspapers
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sometimes report age characteristics of a town or neighborhood through histograms, with

the set of ages divided into ranges and the number of people counted who fall into each

range, so many people between the ages of zero and 20, so many between 21 and 40, so

many between 41 and 60, and so forth. The results are often presented in a bar chart,

often forming a familiar mountain shape, the celebrated "bell curve."

I constructed such histograms at two dollar intervals for Dow COB prices and for

California iso Ex-post prices and plotted them on the same graph, shown here for prices

from April 1998 through May 2007,3,247 prices in each series after excluding a few

days with missing data. These histograms visually demonstrate that the relative

frequencies of prices for the two series are very similar in shape. For example, the series

have similar "double-peaks" with 168 iso Ex-post prices falling between $28 and $30,

and 154 Dow COB prices fallng in the same interval.

Price Histograms
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~
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~
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~ 80 -- ---
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õ
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0., --,
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$2 Price Iniervals

How then can Dr. Cicchetti state that these series are statistically different?

He does so by comparing the means. The average values for the series are not the same,

which, as I have noted, is no surprise. As i said earlier, Dr. Cicchetti found the average

Dow COB on-peak price to be $76.58 and the corresponding average iso Ex-post price

to be $60.04. Dr. Cicchetti followed a standard recipe of statistical analysis to conclude
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1 that the difference between these values is statistically significant. However, the

2 difference in means is a distinction without practical significance, while the many

3 qualities of similarity in the series have very meaningful implications. Dr. Cicchetti

4 himself calls attention to important similarities in some of these price series in his

5 testimony regarding hedging. In that discussion he notes correlations among various

6 price series. He did not analyze, or at least present, the same sort of similarity when

7 examining the relation between the California ISO and Dow COB prices.

What qualities of similarity do these price series exhibit?

First, displaying the data visually presents strikingly similar behavior. The histograms

presented above are one such display. Another is a simple line graph of the daily values

of the series presented over time. The following simple graph shows how the two series

take relatively similar values at similar times, following one another through time.7

8 Q.

9 A.

10

11

12

13

14
(GRAPH FOLLOWS ON NEXT PA GEl

15

16

17

18

19

20

21

22

23
7 The graph's vertical axis is on a logarithmic scale to allow better display of 

the relative behavior of the
series at widely varying values. Price series generally have day-to-day variabilty proportional to the
level of the series. For example, if prices are tending around $10 with a certain variability, then if they
climb to the vicinity of $1 00 they wil be ten times as variable. This kind of behavior is often rendered
visually and analytically tractable by putting the data on a logarithmic scale. I performed a regression
analysis on the raw data and on the logged data; both were highly significant, but the logged version was
considerably more significant, as expected, and the more meaningful regression based on logged prices is
shown in the graph below captioned "DJ COB And iso Ex-post Prices Have Similar Values By Day."
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OJ COB And ISO Ex-post Prices Are Similar

$1

-DJCOB
- ISO Ex-Post

r-
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These graphs are visually suggestive of similarity between the two price series, but is

there a way to confirm this with a statistically sound computational analysis, not

006854.0164/635873.1

A. Yes. A simple linear model relating the two series can be used. It reveals a very strong

relationship between them. The model expresses the Dow COB price as a linear function

of the iso Ex-post price, that is,

DJ COB price = Constanti + Constanti * Cal iso Ex-post price + random error

This model fits the data to a high degree of statistical and practical significance.

That is, the fitted parameters are not only highly statistically significant, they also

"explain" a large proportion of the observed variation in Dow COB prices, and this

relationship is relevant to the question of the influence that manipulative dysfunction in

the California markets had on the Dow COB price, and thus the price paid for electric

power by Wah Chang. This is in contrast to Dr. Cicchetti's analysis, which is irrelevant

to these practical questions. The following graph ilustrates the data and the fitted

regression modeL. The fit is not only extremely good, it also is consistent with the

possibility that the iso Ex-post price exerts a causative influence on the Dow COB price.
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DJ COB And ISO Ex-post Prices Have

Similar Values By Day
With Regression Line

Sl,OOO

S100

DJ COB

S10
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Sl S10 S100 S 1,000

ISO Ex-post

Did you correct for serial correlation in your analysis?

I did perform a simple Durbin-Watson test for serial correlation, though that property is

so powerful in these price series that serial dependence is not seriously in doubt. The

dependence is positive, as expected, with positive autocorrelation at virtually all lags for

both the Dow COB and Ex-post price series, typical behavior that can be described by
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simple time series models. Further discussion of this subject is somewhat technical, so I

have more fully answered this question in a technical exhibit to my testimony, WC/1202.

Q. Do you believe that the ISO Ex-post prices caused the Dow COB prices?

A. In part. Causation is difficult to prove through satistical analysis-in fact, causation is

not a statistical concept in a direct way-but this simple regression analysis demonstrates

that the two series are at the very least profoundly dependent. The two price series result

from known common influences, especially the fact that the same energy sold in

California might just as well be sold at COB on most days. Traders examine these prices

continuously and a change in one can be an opportunity to arbitrage by transactions at the

other, thanks to the common transmission interconnection. Of course, the prices at COB

and in California are not expected to be identical, and numerous other factors influence

the relationship between the prices at any particular time. One of those factors, the

exertion of market power in California, especially by market manipulation and gaming

that we know was occurring, could be seen by traders as a harbinger of price movement,

and traders' expectations could be expected to translate into price movements at COB,

which fits the usual definition of "causation." In fact, a simple descriptive statistic, the

sample cross-correlation function, suggests that the level of the ISO Ex-post prices

precedes similar levels ofDow COB prices, and precedence in time is a stronger

indication of causation than simple correlation of the sort represented by a regression

relationship. I discuss the cross-correlation function in greater depth in the technical

exhibit to my testimony, WC11202.

Q. Do you conclude, as a result of your analysis, that the COB index price series is

similar to the California ISO price series?

A. I have demonstrated that the Dow COB firm index prices are highly similar to the

California ISO Ex-post prices, both statistically and in ways relevant to the prices paid by
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prices for delivery at any pair of delivery points in the WECC. The differences between

series average values reported by Dr. Cicchetti are trivially significant but practically

irrelevant to any questions of interest in the present context.

Q. Do you conclude, as a result of your analysis, that the California ISO Ex-post price

caused the Dow COB price?

A. In part. The simple analysis I have performed is consistent with a causative influence,

suggests some of the character of such an influence, and comports with common sense

notions of how these markets worked and our current knowledge of the nature, breadth

and depth of manipulation and gaming that was occurrng in the markets in 2000-2001.

(THIS SPA CE INTENTIONALLY LEFT BLANK.j
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v. HEDGING.

Q. In Section VIII of his testimony, Dr. Cicchetti suggests that Wah Chang did not act

reasonably because it did not take action sooner than it did to hedge against high

prices. Do you agree with Dr. Cicchett's assessment?

A. No.

Q. Please explain.

The western electric power market crisis of2000-2001 was a period of chaos andA.

uncertainty regarding electric power market prices. In the confusion there were winners

and losers; among the losers were very responsible entities in which intelligent,

knowledgeable, prudent and risk averse individuals made decisions regarding hedging

that they carefully considered and that seemed the best course at the time. Some

attempted to hedge their positions, and others did not. By the end of June 2001, when the

air was let out of this balloon, some of those hedges became embarrassments to their

authors. Given these circumstances, I would not be in a hurry to fault any of the various

attempts made by reasonable, intelligent people to pilot their organizations through the

minefield of the crisis.

Please describe the circumstances that confronted energy managers in the summer

and fall of 2000?

An answer to this question requires some context regarding how the crisis was

experienced. The crisis began at a sharply defined point in time, May 22 or 23, 2000.

Nothing in the conditions of the electric power system of the western United States was

unusual enough to suggest what was about to happen. Indeed, after dire warnings about

Northwest hydroelectric conditions early in the winter, precipitation had restored

reservoir levels and runoff expectations for the Columbia River to very near normal

conditions. May, June and July are usually the months of maximum input to the
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Columbia River's electric power facilities and hydro power was, and was expected to be,

in abundance during May and June. Yet, virtually without warning, the price at COB on

May 22 went to over $60 per MWh, compared to previous, typical prices for the month

that had been in the range of$37 per MWh. At the time, the only higher COB firm

average price had occurred during the previous two Septembers, four days in total, during

heat waves at a time of year when hydro power is at its lowest ebb. May has always been

a time of water abundance, and a price this high had never been experienced in the

springtime. And if May 22 was a shock, May 23, at $136.36 per MWh, was like

Arageddon. This kind of event, and the continuing high summer prices, were far

beyond the normal range of price variability and were not predictable. Hedging has cost

and is a practice conducted in environments with known risks, and in those environments

is known as an element of sound risk management. Hedging against events like the

western market crisis, ahead of the event itself, is known as gambling. By the fall of

2000, there was a general feeling that the summer period of extraordinary prices was

probably about to run out of steam and that price levels would probably fall to within

Q.

their historical range, at least until the following summer. And there were signs of

moderation in the fall of 2000, with prices ramping down some into the end of October.

What effect would fallng prices have on a reasonable person's decision whether to

build a cogeneration plant?

A. Falling prices would cause a reasonable person to question and reevaluate the wisdom of

building a plant. Remember, hedging, including power plant construction, means locking

in costs. If a buyer had not hedged by the end of October 2000, after summer prices

nearly an order of magnitude higher than any historical experience and when a return to

sanity seemed imminent, was locking in the price, with an additional premium for the

privilege, a reasonable action? Who knew?
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Q. What happened to prices after the fall of 2000?

A. They rose dramatically. Even among people who thought the crisis would continue, few,

if any, would have expected the subsequent explosion to even more highly unprecedented

price levels, sustained averages over $200/MWh for months and frequent, almost weekly,

peak days around $400/MWh.

Q. What was Portland General Electric's experience with cogeneration construction

during the crises?

A. Portland General Electric Company faced an interesting prospect during the crisis,

explored by the company in a very informative way that reveals much about the very

uncertain environment of that time. PGE' s experience shows that careful and informed

action was simply not suffcient to protect anyone forced to conduct business in the midst

of such a chaotic environment.

Q. What was PGE's prospect and how did PGE address it?

As the summer 2000 high prices continued without relief, PGE considered the

implications if the market conditions continued unabated for many months. If a power

plant could be constructed quickly, even a very ineffcient unit would pay back its capital

cost in a very short time, given the extraordinary price levels. In fact, a generating unit

based on a small natural gas turbine that might be purchased and installed at PGE's

Beaver plant site, could be expected to recover its entire capital cost in just a few months.

PGE identified a specific 25 MW unit that could be up and running in just a few months,

and began to make plans for its acquisition and installation at the Beaver plant.

But PGE faced a regulatory problem too. At the time PGE was contemplating

these actions, Oregon had recently passed utility regulation restructuring legislation that

made it considerably more diffcult for utilities to place physical assets into rate base and

recover the capital costs of the assets in customer rates. On the other hand, ifPGE

simply bought and installed the small gas unit using the capital of the company's owners,
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customers could mount numerous arguments justifying the return to customers of a large

portion of any net revenue from operating the new unit. This was a conundrum; PGE had

no clear way to benefit from a regulated return on any investment in such a generating

resource, but it also faced effective confiscation of any profit it might realize by

expending its own capital on the project. PGE decided to engage its customers and the

Oregon Public Utility Commission staff in a dialog to see what could be arranged.

PGE, customer groups and the Commission staff settled on an arrangement under

which customers would guarantee PGE' s recovery of the capital cost and would

thereafter receive credit for a large share of the expected ongoing profitable sales of

power from the unit. The commitment made, PGE moved quickly to get the new unit up

and running at the Beaver plant site. As with almost any significant construction project,

there were some delays, but the new unit was operational not too long after the date

originally planned.

Unfortunately, that time was well into the summer of2001, and by then FERC

had instituted investigations and hard price caps that brought the time of crazy electric

power markets to a close, so the new unit was seldom operated. In 2004 provisions of the

stipulated agreement were triggered that led to, essentially, the unit being given over to

traditional ratemaking treatment, the capital costs included in rate base, PGE earning a

return on the undepreciated remainder of that cost, recovering depreciation and O&M

cost, and the benefits of unit operation enjoyed entirely by PGE's customers.

In late 2000 and early 2001, in the middle of the crisis period, all the participants

in this action believed that the chance of earning significant profit in the "wild west"

power markets, essentially a costly hedge against PGE's power needs, was worth the risk

of a "dry hole." All the parties took that chance with their eyes open and lost.
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The point of relating this situation is to ilustrate that both hedging and not

hedging turned out to be risky actions during the crisis, and no clear strategy presented

itself to market participants as the only prudent course.

Q. What about the hedges proposed by Dr. Cicchetti for Wah Chang?

A. The examples presented by Dr. Cicchetti in PacifiCorp/32 are theoretically interesting,

but of little practical use. During the crisis there were really only three true hedging

actions that an entity like Wah Chang might have attempted:

1. Wah Chang could have tried to purchase NYMEX futures contracts at COB or

Palo Verde, at least, until NYMEX cancelled the contracts. 
1 1 But this option was

never very realistic because of the thin trading in the contract. 12

2. Wah Chang could have launched a generating plant project, an action similar in

intended effect to PGE's Beaver project. Like PGE, Wah Chang did in fact build

a plant that was ready for operation just as the crisis ended, with the same

disappointing financial result.

3. Wah Chang might have been able to shrewdly identify some set of assets that

could be acquired that would have an appropriately-sized, offsetting effect to Wah

Chang's market exposure at COB; perhaps Enron stock would have been viewed

as a prudent hedge at the time. Certainly, purchases at Palo Verde would not have

been a realistic possibility.

11 NYMEX open interest for COB was zero by the end of November 2000, and zero at Palo Verde by the
end of August 2001. After these times trading never resumed for these futures contracts.
12 In early May 1999, a year before the crisis period began, NYMEX open interest for futures contracts at

COB stood at around 3500 contracts. By the end of July, just two months into the crisis, the COB open
interest was down to around 200 contracts, and at the beginning of October stood at 16 contracts. Palo
Verde NYEX futures suffered a similar loss of liquidity; the corresponding dates' open interest at Palo
Verde were about 4000 contracts in early May 1999, about 300 contracts by the end of July 2000, and 240
contracts at the beginning of October 2000. By the fall of 2000 liquidity in these futures contracts was
essentially gone and even precognition would not have allowed hedging through purchase ofNYEX
futures.
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1
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3

4 VI. CONCLUSION.

The uncertain prospects of all these options render them risky. I do not think that a

reasonable person would fault Wah Chang for making the decisions it did.

5 Q. Does this conclude your testimony?

6 A. ,Yes.
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Bench Marl\: Heuristics, LLCBERNE MARTIN HOWARD, III

Policy, Economics, Finance, Quantitative MethodsRegulated Industries

1910 NE 67th Avenue
Portland, Oregon 97213

Business: (503) 256-7504
Fax: (503) 256-7504

Internet: bmh(tbmh3.com

OVERVIEW

Mr. Howard is the member of Bench Mark Heuristics, LLC, a consulting firm in Portland, Oregon. Since 1980, Mr.
Howard has worked primarily in the electric power industry in both technicai and policy shaping roles, especially in
problems and issues related to, for example: regulation; regulatory change and restructuring; utilty finance and
economics; resource evaluation; power contract negotiations; risk modeling, evaluation and management; load and
price forecasting; electric power markets, trading and the econQmics of commodity markets; hydro system
operations; environmental effects of power systems, their costs and mitigation; and resource planning. In the course
of this work, Mr. Howard has written testimony and served as an expert witness. Mr. Howard has a 40-year
experience with the use of a broad range of computing tools in many different kinds of applications. Mr. Howard
has specific professional interest and experience in applications of probability, mathematical statistics, and
operations research, particularly application of simulation methods and time series analysis. Prior to 1980 Mr.
Howard performed work in diverse applications. These included metrology, especially in the effects of calibration
regimes on the reliability of complex systems; automated real property appraisal systems; and the construction and
analysis of psychometric measurement for the evaluation of public mental health programs. Mr. Howard has served
on an advisory group regarding technical resource planning and modeling issues for the Northwest Power and
Conservation CounciL.

EXPERIENCE/ACCOMPLISHMENTS

Sole Member

BENCH MARK HEURISTICS, LLC Portland, Oregon 2000-2006

* With McCullough Research, drafting testimony and preparing analytical studies of market
manipulation actions by Enron and other companies involved in the Western electric power
market crisis of2000-2001, evaluating effects of those actions on market conditions and prices.
For litigation regarding the involvement of banking institutions in the actions of various
companies, including Enron.
Advice and analytical assistance to Portland General Electric in the production of the 2007
Integrated Resource Plan. Development ofta,ctical analytical procedures for evaluating risks and
benefits of alternative resource portIqlios. St,itistical analysis of historical time series data to
characterize probabilistic behavior of phenomena affecting the financial performance of portfolios
of power supply resources. Develop simulation algorithms and computer models for producing
realistic random behavior for input variables used in fundamental simulation models. Produce
documentation of analytical processes and results. Technical presentations at various public
meetings.
Analysis of alternative power cost adjustment mechanisms in Portland General Electric
Company's rate structure. Developed a model of retrospective alternative ratemaking procedures
to evaluate the financial performance and risk characteristics of those procedures.
Management of consultant's work on an hourly power cost simulation modeling contract, for
Portland General Electric. Provided guidance to consultants, facilitated interaction among
consu Itant, Portland General Electric, Utilty Commission staff and other key interested customer
groups. Helped evaluate consultant's reports and advised Portland General Electric regarding
applications of the consultant's work.

*

*

*
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* With McCullough Research, consultation regarding general operating conditions, contractual
arrangements and valuation of power output for PacifiCorp's and Cowlitz County PUD's Lewis
River hydro projects.
With McCullough Research, analysis and drafting of testimony and exhibits for Snohomish PUD
in various FERC dockets regarding dysfunctional electric power markets in the WECC and the
role of Enron, et aI, in destabilzing those markets.
Analysis and testimony for reopened !'oceedings before the Oregon Public Utilty ComIl1ission,

on behalf of Wah Chang regarding electric P9wel' contract pricing under arrangements with
PaclfiCorp.
Analysis and evaluation of the financial risks nfhydroelectric power resources in the generating
portfolio ofPol'tland General Electric Company.
Evaluation of risk aspects of state regulation of electric utilties as regards terminated nuclear
generating plants, specifically the various risk issues for Portland General Electric Company and
recovery of investment in the terminated Troj an nuclear generating station.
Evaluate the possibilty of applying extreme value theory and paleoclimate data to the estimation
of the tìnanciall'isk to an electric utiity posed by the possibility of drought in the Pacific
Northwest.
Advise litigators on the process of conducting electric power market transactions in the WECC,
with particular attention to various FERC-identified schemes conducted during the crisis period of
2000-2001; especially regarding transmission requirements and the relationship between the
physical operation of electric power systems and the contractual/financial consequences of the
scheduling process.
Applications of extreme value theory to the estimation of appropriate regulated equity return for
an electric power public utility.
Kalman fiter applications to drought occurrence likelihood in Canadian hydroelectric systems.
Estimation of relationships among sleep/health variables using CDC survey data for marketing
study.
Evaluate the financial viability of a proposed water treatment and supply system project-
translation of project specifications into a financial model produCing customer rate estimates.
Evaluation of alternative marketing strategies for the sale of net hydropower interchange for a
Northwest publicly owned utiity.
Financial modeling of electric power resource portfolio performance in an environment of
stochastically varying and interdependent eleptric power market prices, natural gas mark¡;t prices,
Northwest hydro generation and l'egi?nal C0'1?tJiler loads, for Portland General Electric Company.
PGE was evaluating a large set ofres'ponses to an RFP requesting proposals to supply electric
power to the utilty. PGE is a relatively market dependent utilty, itself generating only about 60%
of the energy necessary to Serve its retail load. ' An existing computer model was modified to
evaluate the relative performance of different combinations ofRFP responses and market
purchases over a 20 year horizon, and to help search for desirable combinations. The time series
modeling of the primary driving variables was a central feature of this effort.
Evaluation of bidding practices in ERCOT, especially regarding evidence of anti-competitive
bidding behavior and the possible inappropriate exercise of market power in the restructured
Texas e1.ectric power market, on behalf of Texas Commercial Energy.
Review risk management practices in use at the Snohomish Public Utilty District, especially
technical approaches and risk metrics, in collaboration with Economists.com.
Comprehensive statistical description and analysis of the key variables influencing a portfolio
model to inform resource acquisition decisions. For the Northwest Power and Conservation
CounciL. This project requires a careful statistical exploration of vector time series data; electric
power loads, hydro generation, transmission system congestion, weather/temperature data, various
gas market prices, and electric power market prices.
Evaluation of hydro generation prospects for 2003 in Manitoba.
Modeling, analysis and documentation for PGE 2002 Resource Plan. Interpreted regulatory and
management requirements for the 2002 Plan, performed analysis ofthe stochastic behavior of
electric power market prices including the influence of Northwest hydro system water conditions,
gas price variabilty, load variabilty and the effect of regional capacity margins. Performed
analyses of the relationship between gas market prices and electric power market prices and

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*
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implemented the optional consideration of such effects in PGE's planning modeL. In collaboration
with PGE staff developed estimated costs, terms and lead times for a wide variety of alternative
ways to acquire electric power supply, and developed a set of alternative strategies for the
acquisition of a portfolio of such resources to satisfy PGE's requirements. Constructed computer
models to evaluate the range of resource acquisition strategies. Recommended and implemented
several measures of performance for resource acquisition strategies. Performed and interpreted
model runs to evaluate alternative resource acquisition strategies, modifying computer code as
needed. Drafted and edited of analytical sections of final resource Plan document. Provided
follow up support to PGE and OPUC staff in explaining and interpreting Plan results.
Developed credit value-at-risk evaluation methodology for trading counter-party credit risk and
example analyses as advice to PGE management and staff.
Statistical analysis and support for contested issue regarding weight-mile tax in Oregon.
Modeling and analysis of environmental effects and operating constraint violations for
hydroelectric power systems in Quebec and Manitoba.
Arìalysis and evaluation of the risk aspects ofPGE least cost planning, including implementation
of heuristic quantitative tools to show risk exposure and compare action alternatives.
Coordination of and work on regulatory change initiatives for Portland General Electric Company.
PGE has pursued changes in the way the electric power industry in Oregon is regulated. The
proposed changes were consistent with, but went beyond 1999 Oregon legislation. The essence of
the proposals was regulatory process implemented through a system of commercial contracts. The
work was performed primarily during the 2001 legislative session
Draftng of contracts to implement two potential resource acquisition mechanisms for utilties under
Oregon's electric power regulatory reforms.
Statistical analysis and market evaluation analysis in support ofPGE's participation in FERC's
Northwest refund evidentiary proceeding.
Power supply cost analysis for PGE regarding rate fiings in the context of profound instabilty in
West coast power markets beginning in 2000.
Value-at-risk analysis and narrative regarding the risk effects of market price and volatility on
PGE's overall financial performance.
Negotiations with Oregon Public Utilty Commission staff on terms for customer participation in
the benefits and risks of procuring, installng and operating a new small combustion turbine.
Technical assistance in producing an updated open access transmission tariff for PGE.
Addition of stochastic risk analysis elements to PGE's least cost planning process modeling,
especially with regard to market price effects.
Advice and analysis for Wah Chang regarding West coast power market price behavior and the
structure and use of price indices. Expert witness on these subjects in complaint before Oregon
Public Utility Commission.
Evaluation of economic implications from changes in the operations Northwest hydroelectric
systems, from load, environmental and market influences.
Statistical model building and analysis for streamflow in hydroelectric systems in Quebec.

*

*

*

*

*

*

,¡

*

*

*

*

*

*

*

Partner

McCULLOUGH RESEARCH, Portland, Oregon 1995-2000

* Analytical support for power cost issues in the 1999-2000 PacifiCorp rate case in Utah, on behalf of
the Large Customer Group.
Advice to numerous utilty and industrial clients regarding restructuring and its effects on power
markets and the viabilty of new generating plants. This for clients in Virginia, Quebec, Indiana,
Louisiana, California, Oregon, Washington, Álberta, and British Columbia.
Advice and analysis for Cominco Metals regarding the sale of surplus hydropower.
System and statistical analysis of hydroelectric operation in Quebec, including evaluation of
reliability eIfects and the implications of power market behavior.
Negotiating pricing for special contracts between Georgia Pacific- Bellngham, Washington,
Bellngham Cold Storage, and Puget Sound Energy.
Report to Logansport Municipal Utilties evaluating future options and recommending action

*

*

*

*

*
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regarding the future of the utilty's generating plants, the procurement of power supply, the general
conduct of the enterprise, and the possible sale or lease ofthe utility.
Negotiations with Entergy regarding the sale of peaking power by Logansport Municipal Utilties
to Entergy and the coordinated operation of Logansport's generating plants.
Risk analysis and valuation of electric and gas supply proposals in the context of emerging electric
power markets
Evaluation and operation of utility power dispatch models
Forecasts of spot power prices
Analysis and evaluation of electric power price hedging proposals for pulp and paper industrial
electric consumer.
Analysis of commodity and electric power price hedging links for commodity producers
Electric power transmission bypass analysis and evaluation for industrial access to power markets
Analytical support for the successful action by Tenaska Lmited Partners against the Bonnevile
Power Administration regarding the canceled generating project at Fredrickson, Wa.
Southwest Intertie Project - Analysis of expected effects on markets and prices, risks and benefits
of participation.
Capital structure analysis for price regulated companies
Market evaluation and analysis, joint power marketing effort, Edmonton Power/PGE
Evaluation of economic effects of alternate Columbia River hydro system operation for fish and
wildlife
Administration and evaluation of power supply RFPs for large Northwest industrial customers

*

*

*

*

*

*

*

*

*

*

*

*

PORTLAND GENERAL ELECTRIC COMPANY, Portland, Oregon 1990-1995

FERC Project Manager -- 1993-1995

* Coordinate Company Contact with FERC.

*
Preparation ofFERC Tariff Filings, particularly the massive series of fiings necessary to comply
with FERC's directives and rule-makings regarding the so-called Central Maine amnesty periods.
This work required study and review of all PGE contracts for potential FERC fiing requirements,
the drafting of filing materials describing these contracts, and the formulation of arguments
supporting FERC acceptance of the contracts for filing.
Cost Support Analysis for Tariffs.
Evaluation ofFERC Order and Policy Implications for PGE Strategic Action.

*

*

Rates Analvst -- 1990-1993

* Represent PGE at Various Bonnevile Power Administration Proceedings, including Wholesale
Rate Cases.

Provided analytical and modeling support for general regulatory issues: cost of service, ROE
analysis, generation plant economic evaluation.

*

PORTLAND GENERAL EXCHANGE, Portland, Oregon 1988-1990

Marketing Associate

*
Evaluation of power marketing alternatives.
Development of optimal capacity expansion models.
Development of transmission utilization models.
Planning and administration ofPGX computing resources, LAN and software.

*

*

*
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PORTLAND GENERAL ELECTRIC COMPANY, Portland, Oregon 1980-1988

Statistician and Rates Analyst

Systems Analyst

Project Scheduler

* Analytical and administrative support for BPA wholesale rate cases, writing testimony, performing
studies, evaluating opposing positions.
Model building: power resource dispatch, optimal hydro regulation, aluminum smelter operation,
pulp and paper mil operation, cogeneration evaluation, alternative ROE estimation analyses.
Technical SUppOlt throughout the Company for mathematical, statistical, and computing
applications.

*

*

* Technical support throughout the company for mathematical, statistical, and compiiting
applications.

* Scheduling management for substation construction projects.

Statistician

OREGON STATE MENTAL HEALTH DIVISION, Salem, Oregon 1975-1980

* Evaluation of mental health programs, construction of psychometric instruments and analyses for
measuring and evaluating program performance.
Statistical and mathematical consulting to the Oregon Department of Human Resources.*

Svstems Analyst

LANE COUNTY DEPARTMENT OF ASSESSMENT AND TAXATION, Eugene, Oregon 1974-1975

* Development of automated real property appraisal systems.

U.S. NAVY METROLOGY ENGINEERING CENTER, Pomona, California 1973-1974

Mathematical Statistician

*

*
Evaluation of effects of calibration regimens on the reliability of complex weapons systems
Development and analysis of calibration and measurement plans and procedures.
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PROFESSIONAL & civic AFFIUA TION

Member - Board of Governors, The Reed Institute, 2004-
The Reed Institute is a research enterprise at Claremont McKenna College that provides practical experience for

students in economic and mathematical modeling, decision-making, and risk analysis for industry, government, and
the professions. It sponsors research and presents conferences on topics in decision science. The Reed Institute is

consulted by government agencies and major industrial corporations.

Member - Portland Public Schools Board of Education, 1989-1997
Served as Chair in 1991 and in 1995.

Founding Member - Portland Public Schools Foundation Board, 1995-1998

Member - Oregon School Boards Association Board of Directors, 1991-1996.

Member - American Statistical Association, since 1973.

EDUCA TION

University of Oregon, Eugene, OR
M.A., Mathematics, 1973

Claremont Men's College (now Claremont McKenna College), Claremont, CA
BA, Mathematics, 1971
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