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IN THE COURT OF APPEALS OF THE STATE OF OREGON 

ALLIANCE OF WESTERN  
ENERGY CONSUMERS 

   Petitioner, 

v. 

PUBLIC UTILITY COMMISSION OF 
OREGON, 

                Respondent. 

        and 
 
PORTLAND GENERAL ELECTRIC 
COMPANY, PACIFICORP, d/b/a PACIFIC 
POWER, 
OREGON CITIZENS’ UTILITY BOARD, 
NORTHWEST AND INTERMOUNTAIN 
POWER PRODUCERS COALITION, 
CALPINE ENERGY SOLUTIONS, LLC, 
WAL-MART STORES, INC., FRED MEYER 
STORES, INC., SMALL BUSINESS UTILITY 
ADVOCATES, and ALBERTSONS 
COMPANIES, INC. 
 
 Intervenor-Respondents. 
 

 

 

 

 

PUC Docket No. UE 335 

CA A_________ 

 
 

 

 
PETITION FOR JUDICIAL REVIEW OF ORDER OF 
THE PUBLIC UTILITY COMMISSION OF OREGON 

 
 

 
PETITION 

 
 The Alliance of Western Energy Consumers (“Petitioner”) seeks judicial review of the 

Public Utility Commission of Oregon’s (“OPUC” or “Commission”) Order Nos. 19-128 and 19-

129, issued in OPUC Docket No. UE 335 on April 11, 2019 and April 12, 2019, respectively.  

Order No. 19-129 modified Order No. 18-464, dated December 14, 2018, pursuant to 
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Commission Order No. 19-128, which granted in part and denied in part Petitioner’s application 

for reconsideration of Order No. 18-464.  Order No. 19-128 found that (1) ORS 757.325(1)’s 

prohibition against undue or unreasonable preferences or prejudices does not prohibit imposing a 

cap on participation in Portland General Electric Company’s (“PGE”) large non-residential cost-

of-service opt-out program, (2) ORS 757.607(1) does not require the Commission to 

affirmatively reach a legal conclusion regarding whether this program unwarrantedly shifts costs, 

(3) the participation cap on PGE’s large non-residential cost-of-service opt-out program does not 

unjustifiably create barriers to the development of a competitive retail market for electricity, as 

prohibited by ORS 757.646(1), and (4) PGE met its burden of proof in the case, pursuant to ORS 

757.210(1)(a).  Order No. 19-129 modified Order No. 18-464 “to more clearly outline findings 

of fact that support [the OPUC’s] decision.”  Order 19-128 at 4.  Copies of Order Nos. 19-128 

and 19-129 are attached.   

 Petitioner was a party to the administrative proceeding below. 

This petition for judicial review is timely because it is being filed within 60 days of Order 

No. 19-128.  ORS 183.482, ORS 756.610. 

Pursuant to ORS 183.482(8)(a)-(c), Petitioner requests that the Court of Appeals reverse 

Orders 19-129 and 19-128 because they rely on erroneous interpretations of law, are outside the 

range of discretion delegated to the agency by law, and are not supported by substantial evidence 

in the record.  

The parties to the proceeding before the Court of Appeals are: 

 Petitioner: 

 Alliance of Western Energy Consumers 
 818 SW 3rd Avenue, #266 
 Portland, OR 97204 
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Respondent: 

 Public Utility Commission of Oregon 
 201 High Street SE, Suite 100 
 Salem, OR 97301 
 

Intervenor-Respondents: 
 
Portland General Electric Company 
c/o Douglas Tingey 
121 Salmon Street 
1WTC-1301 
Portland, OR 97204 
 
Citizens’ Utility Board of Oregon 
c/o Michael Goetz 
610 SW Broadway, Suite 400 
Portland, OR 97205 

 
Calpine Energy Solutions, LLC               
c/o Greg Bass 
401 West A Street, Suite 500 
San Diego, CA 92101 
 
Northwest and Intermountain Power Producers Coalition 
c/o Irion A. Sanger 
Sanger Thompson PC 
1041 SE 58th Place 
Portland, OR 97215 
 
Walmart Stores, Inc. and  
Sam’s West Inc.  
c/o Steve W. Chriss 
2001 SE Tenth Street 
Bentonville, AR 72716-0550 
 
Fred Meyer Stores, Inc. 
c/o Corporate Energy Manager 
1014 Vine Street 
Cincinnati, OH 45202 
 
Small Business Utility Advocates: 
c/o James Birkelund 
548 Market Street, Suite 11200 
San Francisco, CA 94104 
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Albertsons Companies, Inc. 
c/o George Waidelich 
11555 Dublin Canyon Road 
Pleasanton, CA 95488 
Phone: (925) 226-5144 
georges.waidelich@albertsons.com 
 
PacifiCorp, dba Pacific Power 
c/o Matthew McVee 
825 NE Multnomah Street, Suite 2000 
Portland, OR 97232 
 
 
Petitioner Alliance of Western Energy Consumers is represented by: 
 
Tyler C. Pepple, OSB No. 132556 
Davison Van Cleve, PC 
1750 SW Harbor Way, Suite 450 
Portland, OR 97201 
Phone: (503) 241-7242 
tcp@dvclaw.com 
 
Respondent Public Utility Commission of Oregon is represented by: 
 
Ellen Rosenblum, OSB No. 753239 
Attorney General of the  
State of Oregon 
Office of the Solicitor General 
400 Justice Building 
1162 Court St. NE 
Salem, OR 97301-4096 
Ellen.f.rosenblum@doj.state.or.us 

Stephanie Andrus, OSB No. 925123 
Sommer Moser, OSB No. 105260 
Department of Justice 
Business Activities Section 
1162 Court St. NE 
Salem, OR 97301-4096 
stephanie.andrus@state.or.us 
sommer.moser@doj.state.or.us 
 

 Intervenor-Respondent Portland General Electric Company is represented by: 
 
Douglas C. Tingey, OSB No. 044366 
Portland General Electric Company 
121 SW Salmon Street, 1WTC1301 
Portland, OR 97204 
Phone: (503) 464-8351 
doug.tingey@pgn.com 
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Intervenor-Respondent Oregon Citizens’ Utility Board is represented by: 
 
Michael Goetz, OSB No. 141465 
Oregon Citizens’ Utility Board 
610 SW Broadway, Suite 400 
Portland, OR 97205 
Phone: (503) 224-2596 
mike@oregoncub.org 

 
Intervenor-Respondent Calpine Solutions, LLC is represented by: 
 
Gregory M. Adams, OSB No. 101779 
Peter J. Richardson, OSB No. 066687 
Richardson Adams, PLLC 
515 N. 27th Street 
Boise, ID 83702 
Phone: (208) 938-2236 
greg@richardsonadams.com 
peter@richardsonadams.com 
 
Intervenor-Respondent Northwest and Intermountain Power Producers Coalition is 
represented by: 
 
Irion A. Sanger, OSB No. 003750 
Mark R. Thompson, OSB No. 044334 
Sanger Thompson PC 
1041 SE 58th Place 
Portland, OR 97215 
Phone: (503) 756-7533 
irion@sanger-law.com 
mark@sanger-law.com 

 
Intervenor-Respondent Fred Meyer Stores, Inc. is represented by: 
 
Kurt J. Boehm 
Judy Kyler Cohn 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 
Phone: (513) 421-2255 
kboehm@BKLlawfirm.com 
jkylercohn@BKLlawfirm.com 
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Intervenor-Respondent Walmart is represented by: 
 
Vicki M. Baldwin 
Parsons Behle & Latimer 
201 South Main Street, Suite 1800 
Salt Lake City, UT 84111 
Phone: (801) 532-1234 
vbaldwin@parsonsbehle.com 
 
Intervenor-Respondent Small Business Utility Advocates is represented by: 
 
Diane Henkels, OSB No. 000523 
621 SW Morrison Street, Suite 1025 
Portland, OR 97205 
Phone: (541) 270-6001 
dhenkels@utilityadvocates.org 
 
Intervenor-Respondent Albertsons Companies, Inc. is represented by: 
 
Brian Bethke 
Albertsons Companies, Inc. 
250 Parkcenter Blvd. 
Boise, ID 83706 
Phone: (208) 395-4618 
brian.bethke@albertsons.com 
 
Intervenor-Respondent PacifiCorp, dba Pacific Power is represented by: 
 
Mathew D. McVee, OSB No. 020735 
Pacific Power 
825 NE Multnomah Street, Suite 2000 
Portland, OR 97232 
Phone: (503) 813-5585 
matthew.mcvee@pacificorp.com 

 
  

 

 

 

 



 
7 
 

 

Petitioner will stipulate that the agency record may be shortened to eliminate unnecessary 

or irrelevant material and designates these portions of the record to be transmitted to the Court of 

Appeals: 

Date Filing Party or 
Agency1 

Description 

2/15/2018 PGE Executive Summary 
2/15/2018 PGE Advice No. 18-02, PGE Rate Revision UE 335 (Cover 

Letter, pages 1-2, Proposed Revised Schedules 485 and 
489) 

2/15/2018 PGE Direct Testimony and Exhibits of Robert Macfarlane and 
Jacob Goodspeed, OPUC Exh. Nos. PGE/1300, PGE/1307, 
PGE/1308 

2/15/2018 PGE Direct Testimony of Maria Pope and Jim Lobdell, OPUC 
Exh. No. PGE/100 

6/5/2018 Albertsons Opening Testimony of George M. Waidelich, OPUC Exh. 
No. Albertsons-Safeway/100 

6/6/2018 AWEC Opening Testimony of Bradley G. Mullins, OPUC Exh. No. 
AWEC/200 

6/6/2018 OPUC Staff Opening Testimony and Exhibits of Lance Kaufman, OPUC 
Exh. Nos. Staff/800, Staff/801/Kaufman.24-28, Staff/806 

6/6/2018 Calpine Solutions Opening Testimony and Exhibits of Kevin C. Higgins, 
OPUC Exh. Nos. Calpine Solutions/100-103 

6/6/2018 NIPPC Opening Testimony and exhibits of Dr. Benjamin Fitch-
Fleischmann, OPUC Exh. Nos. NIPPC/100-104 

7/13/2018 PGE Reply Testimony and Exhibits of Robert Macfarlane and 
Jacob Goodspeed, OPUC Exh. Nos. PGE/2500-2504 

7/13/2018 PGE Reply Testimony of Maria Pope and Jim Lobdell, OPUC 
Exh. No. PGE/1500 

8/14/2018 OPUC Ruling Granting Motion to Amend Schedule for Direct 
Access Issues 

8/20/2018 Stipulating Parties Joint Testimony in Support of Direct Access Partial 
Stipulation and Stipulation, OPUC Exh. Nos. Stipulating 
Parties/500-501 

9/4/2018 CUB Direct Access Testimony of Bob Jenks, OPUC Exh. No. 
CUB/400 

                                              
1  “PGE”: Portland General Electric 
 “AWEC”: Alliance of Western Energy Consumers 
 “OPUC Staff”: Oregon Public Utility Commission Staff 
 “NIPPC”: Northwest & Intermountain Power Producers Coalition 
 “CUB”: Citizens’ Utility Board 
 “Stipulating Parties”: OPUC Staff, Albertsons, Fred Meyer, and PGE 
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9/5/2018 CUB Objections of CUB to the Partial Direct Access Stipulation 
(revised) 

9/17/2018 Stipulating Parties Joint Response Testimony in Support of Direct Access 
Partial Stipulation, OPUC Exh. No. Stipulating Parties/600 

9/17/2018 NIPPC Direct Access Response Testimony of Dr. Ben Fitch-
Fleischmann, OPUC Exh. No. NIPPC/200  

9/17/2018 Calpine Solutions Direct Access Response Testimony of Kevin Higgins, 
OPUC Exh. No. Calpine Solutions/200 

9/27/2018 AWEC Objections of AWEC to the Partial Stipulation Regarding 
Direct Access (Revised) 

9/27/2018 AWEC Direct Access Testimony of Bradley G. Mullins and 
exhibits (revised), OPUC Exh. Nos. AWEC/500-507. 

9/27/2018 NIPPC Cross-Examination Statement – Direct Access Issues 
9/27/2018 CUB Cross-Examination Statement – Direct Access Issues 
9/28/2018 AWEC Cross-Exam Exhibits Regarding Direct Access Issues, 

OPUC Exh. Nos. AWEC/600-607 
9/28/2018 AWEC Cross-Examination Statement – Direct Access Issues 
9/28/2018 OPUC Staff Cross-Examination Statement – Direct Access Issues 
9/28/2018 Calpine Solutions Cross-Examination Statement – Direct Access Issues 
9/28/2018 PGE Cross-Examination Statement – Direct Access Issues 
9/28/2018 Stipulating Parties Errata for Page 7 of Direct Access Response Testimony, 

OPUC Exhibit No. Stipulating Parties/600 
9/28/2018 PUC Notice of Cancellation of Hearing Regarding Direct Access 

Issues 
10/18/2018 PUC Notice of Oral Argument 
10/19/2018 AWEC AWEC Opening Brief on Direct Access Issues 
10/19/2018 Fred Meyer Fred Meyer Opening Brief on Direct Access Issues 
10/19/2018 PGE PGE Opening Brief Regarding Direct Access Issues 
10/19/2018 CUB Opening Brief of CUB – Direct Access Issues 
10/19/2018 Staff Staff's Opening Brief – Direct Access 
10/19/2018 Calpine Solutions Calpine Energy Solutions, LLC's Opening Brief on Direct 

Access Issues 
10/19/2018 NIPPC NIPPC Opening Brief – Direct Access 
10/26/2018 AWEC AWEC Reply Brief on Direct Access Issues 
10/26/2018 PGE  PGE Reply Brief Regarding Direct Access Issues 
10/26/2018 CUB Reply Brief of CUB – Direct Access Issues 
10/26/2018 Staff Staff's Reply Brief – Direct Access 
10/26/2018 Calpine Solutions Calpine Energy Solutions, LLC's Reply Brief on Direct 

Access Issues 
10/26/2018 NIPPC NIPPC Reply Brief – Direct Access 
11/06/2018 PUC Transcript of Oral Argument 
12/14/2018 PUC Order 18-464 
12/18/2018 PGE Advice No. 18-26, UE 335 General Rate Case Compliance 

Filing (Cover Letter, pages 1-3, Revised Schedules 485 and 
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489) 
2/12/2019 AWEC  Application for Reconsideration and Rehearing 
2/27/2019 PGE Response to AWEC's Application for Reconsideration 
2/27/2019 Staff Response to AWEC's Application for Reconsideration and 

Rehearing 
2/27/2019 Calpine Solutions Response to AWEC's Application for Reconsideration 
4/11/2019 PUC Order 19-128 
4/12/2019 PUC Order 19-129 

 

DATED this 10th day of June, 2019. 

Davison Van Cleve, P.C. 
 
/s Tyler C. Pepple                          
Tyler C. Pepple, OSB No. 132556 
Davison Van Cleve, PC 
1750 SW Harbor Way, Suite 450 
Portland, OR 97201 
Of Attorneys for Petitioner             
Alliance of Western Energy Consumers 
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CERTIFICATE OF FILING AND SERVICE 

I hereby certify that on this 10th day of June, 2019, I caused to be served the 

foregoing Petition for Judicial Review on: 

 
Ellen Rosenblum, OSB No. 753239 
Attorney General of the State of Oregon 
Office of the Solicitor General 
400 Justice Building 
1162 Court Street, NE 
Salem, OR 97301-4096 
ellen.f.rosenblum@doj.state.or.us 
 
For Respondent the Public Utility 
Commission of Oregon 
 
Stephanie Andrus, OSB No. 925123 
Sommer Moser, OSB No. 105260 
Department of Justice 
Business Activities Section 
1162 Court St. NE 
Salem, OR 97301-4096 
stephanie.andrus@state.or.us 
sommer.moser@doj.state.or.us 
 
For Respondent the Public Utility 
Commission of Oregon 
 
Gregory M. Adams, OSB No. 101779  
Peter J. Richardson, OSB No. 066687 
Richardson Adams, PLLC  
515 N 27th Street  
Boise, ID 83702 
Phone: (208) 938-2236 
greg@richardsonadams.com 
peter@richardsonadams.com 
 
For Intervenor-Respondent  
Calpine Energy Solutions, LLC 
 
 
 

Douglas C. Tingey, OSB No. 044366 
Portland General Electric Company 
121 SW Salmon St., 1WTC1301 
Portland, OR 97204 
Phone: (503) 464-8351 
doug.tingey@pgn.com 
 
For Intervenor-Respondent  
Portland General Electric Company 
 
Matthew McVee, OSB No. 020735 
PacifiCorp  
825 NE Multnomah St., Suite 1800  
Portland, OR 97232  
Phone: (503) 813-5585 
Email: matthew.mcvee@pacificorp.com  
 
For Intervenor-Respondent PacifiCorp, 
d/b/a Pacific Power 
 
Brian Bethke 
Albertsons Companies, Inc. 
250 Parkcenter Blvd. 
Boise, ID 83706 
Phone: (208) 395-4618 
brian.bethke@albertsons.com 
 
For Intervenor-Respondent  
Albertsons Companies, Inc. 
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Vicki M. Baldwin 
Parsons Behle & Latimer 
201 South Main Street, Suite 1800 
Salt Lake City, UT 84111 
Phone: (801) 532-1234 
vbaldwin@parsonsbehle.com 
 
For Intervenor-Respondent 
Walmart Stores, Inc. 
 
Diane Henkels, OSB No. 000523 
621 SW Morrison Street, Suite 1025 
Portland, OR 97205 
Phone: (541) 270-6001 
diane@utilityadvocates.org 
 
For Intervenor-Respondent 
Small Business Utility Advocates 

 
Michael Goetz, OSB No. 141465 
Oregon Citizens’ Utility Board 
610 SW Broadway, Suite 400 
Portland, OR 97205 
Phone: (503) 224-2596 
mike@oregoncub.org 
 
For Intervenor-Respondent 
Oregon Citizens’ Utility Board 

Irion A. Sanger, OSB No. 003750 
Mark R. Thompson, OSB No. 044334 
Sanger Thompson PC 
1041 SE 58th Place 
Portland, OR 97215 
Phone: (503) 756-7533 
irion@sanger-law.com 
mark@sanger-law.com 
 
For Intervenor-Respondent 
Northwest and Intermountain  
Power Producers Coalition 
 
Kurt J. Boehm 
Judy Kyler Cohn 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 
Phone: (513) 421-2255 
kboehm@BKLlawfirm.com 
jkylercohn@BKLlawfirm.com 
 
For Intervenor-Respondent 
Fred Meyer Stores, Inc. 

by: 
 

 USPS Certified Mail 

I further certify that on this 10th day of June, 2019, I filed the original of the 

foregoing Petition with: 

Appellate Court Administrator 
Appellate Courts Records Section 
Supreme Court Building 
1163 State Street 
Salem, Oregon 97301-2563 

by: 

 Oregon Appellate Court eFiling System 
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s/ Tyler C. Pepple                 
Tyler C. Pepple, OSB No. 132556 
Of Attorneys for Petitioner 
Alliance of Western Energy Consumers 



ORDER NO. 19-128 

ENTERED Apr 11, 2019 

BEFORE THE PUBLIC UTILITY COMMISSION 

In the Matter of 

OF OREGON 

UE335 

PORTLAND GENERAL ELECTRIC 
COMPANY, 

Request for a General Rate Revision. 

ORDER 

DISPOSITION: RECONSIDERATION GRANTED IN PART AND DENIED IN PART 

I. SUMMARY 

We grant in part the request of the Alliance of Western Energy Consumers (A WEC) to 
reconsider Order No. 18-464, and we find good cause to modify the order in part to more 
clearly explain findings of fact. We deny all other rehearing and reconsideration requests 
fromAWEC. 

II. BACKGROUND 

Order No. 18-464 resolves all issues related to Portland General Electric's (PGE) general 
rate revision proceeding. As part of this order, we adopted a stipulation on direct access 
issues that was opposed by the Oregon Citizens' Utility Board (CUB) and A WEC. The 
stipulation was supported by PGE; Staff of the Public Utility Commission of Oregon; 
Calpine Energy Solutions, LLC (Calpine Solutions); Safeway Inc. and Albertson's, LLC 
(Albertsons), and Fred Meyer Stores, Inc. a subsidiary of The Kroger Co. and Quality 
Food Centers, a Division of the Fred Meyer Stores, Inc. (Fred Meyer) (collectively the 
Supporting Parties). AWEC specifically objected to the portion of this stipulation that 
would result in maintaining the existing 300 aMW direct access participation cap. Staff, 
Albertsons, Fred Meyer, PGE, CUB, Calpine Solutions, Northwest Intermountain Power 
Producers Coalition, and A WEC all filed testimony on the direct access stipulation. 
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III. REQUEST FOR RECONSIDERATION OR REHEARING 

ORS 756.561(1) allows any party in a proceeding to apply for rehearing or 
reconsideration of an order. OAR 860-001-0720(3)(d) provides that we may grant an 
application for rehearing or reconsideration if we find "Good cause for further 
examination of an issue essential to the decision." 

A WEC cites four grounds for rehearing and reconsideration. First, A WEC argues that 
Order No. 18-464 is legally deficient because it lacks findings of fact with regard to the 
direct access cap that is part of the stipulation. Second, A WEC argues that the 
participation cap in the stipulation results in discrimination to customers who may trigger 
the cap. Third, A WEC argues that PGE did not meet a burden of proof in supporting the 
participation cap. Finally, A WEC asserts that in not making a legal determination on 
cost-shifting, we failed to ensure that direct access programs do not result in unwarranted 
cost-shifts. 

Staff, PGE, and Calpine Solutions argue that we should reject AWEC's request. Staff 
states that we provided adequate findings for adopting the stipulation, because we stated 
that the joint testimony of the stipulating parties supported the stipulation. Staff notes 
that testimony in the record in these proceedings indicates that the direct access 
participation cap limit is necessary in order to balance interests and protect against cost­
shifting. 

Calpine Solutions observes that our order outlines and affirms longstanding policy, and 
that the stipulation preserves the direct access program as it currently exists. Also, 
Calpine Solutions argues that we made sufficient findings in determining that the 
stipulation as a whole results in just and reasonable rates. Calpine Solutions summarizes 
that "The Stipulation presents a reasonable compromise to simply preserve the status quo 
as it existed before this case." 1 

PGE also states that our decision to approve the stipulation was supported by the joint 
testimony, and our finding that the stipulation will result in just and reasonable rates. 
Like Calpine Solutions, PGE observes that the stipulation results in no significant change 
to the currently approved direct access program elements, and that this program has not 
materially changed in over 10 years. PGE disputes A WEC' s claims of discrimination, 
arguing that the cap has been known and understood since its inception, and is applied 
equally to all customers. PGE argues that the relief requested by A WEC-elimination of 

1 Calpine Solutions Response to AWEC Application for Reconsideration and Rehearing at 5 (Feb 27, 
2019). 

2 
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the participation cap in order to allow a very limited group of extremely large customers 
to participate-would itself result in an act of discrimination. 

IV. DISCUSSION AND RESOLUTION 

We find good cause to modify Order No. 18-464 to more clearly outline findings of fact 
that support our decision. We reject A WEC' s additional grounds for rehearing and 

reconsideration. 

We determine that the participation cap is not discriminatory. As observed by PGE, it is 
applied equally to all customers, and has been since its inception. We routinely use caps 

and limits to place bounds on potential negative outcomes, particularly where future 
system impacts for a course of action are unknown or unknowable. Caps can act as a tool 
used to balance policy priorities and protect against potential negative impacts. Such 
caps can only be considered discriminatory where they are not applied equally to all 

customers. Essentially, the direct access participation program cap creates a first-come, 
first-served opportunity to use the direct access program for customers. In this case, all 
customers had equal access to the direct access program at the time of its inception, 
regardless of size, and their participation is limited only by the extent to which they chose 

to take advantage of direct access opportunities early or later in its availability. 

We reject A WEC's claim that PGE did not meet its burden of proof. First, PGE did 
provide evidence supporting the cap and the Supporting Parties presented evidence 
supporting the stipulation, which we relied on to find that the stipulation is likely to result 

in just and reasonable rates. As Calpine Solutions correctly observes, we evaluate rates 
based on "the reasonableness of the overall rates," and not necessarily the "theories or 

methodologies used or individual decisions made. "2 We have determined, both in this 
docket and others before it, that PGE's direct access program which includes the 
participation cap is reasonable. Second, we note that PGE's statutory burden of proof 
requires that it must show "that the rate or schedule of rates proposed to be established or 
increased or changed is fair, just and reasonable."3 As PGE and Calpine Solutions point 
out, the stipulation does not change the existing participation cap or establish a 

participation cap; the same cap has been in place since PGE's direct access program was 

first approved a decade ago. 

Finally, we conclude that in not explicitly addressing or analyzing or making a legal 
determination regarding cost-shifting, we did not approve a direct access program that 

2 In the Matter of PacifiCorp dba Pacific Power Request for a General Rate Revision, Docket No. UE 210, 
Order No. 10-022, at 6 (Jan 26, 2010), quoting In re PGE Docket No. DR 10, et al., Order No. 08-487 at 7-
8 (Sept 30, 2008). 
3 ORS 757.210(1)(a). 

3 
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results in an ''unwarranted shifting of costs," as prohibited in statute.4 Our order 
provided that in approving the stipulation, we did not reach a legal conclusion regarding 
cost-shifting. 5 

Unwarranted cost-shifting requires a conclusion of fact, then one of law. In order for a 
rate to violate ORS 757.607(1), we must be presented with a record that includes 
evidence of direct access participation shifting costs from direct access retail participants 
to "other retail electricity consumers of the electric company."6 Such a determination 
requires us to find, as a matter of fact, that a direct access program element was likely to, 
or actively does, shift costs from participants to non-participants. We would then need to 
determine whether or not this shift in costs was unwarranted, as the statute contemplates 
that there may be warranted shifts in costs between participants and non-participants. 
This second part of the analysis requires a legal determination; we must determine what 
represents a legally unwarranted shifting of costs. 

Our order correctly observed that we made no such legal determination in approving the 
direct access stipulation. AWEC's application for reconsideration and rehearing cites no 
portion of the record which demonstrates such cost-shifting with respect to the stipulated 
direct access program. In contrast, we determined that the record did not support a 10-
year transition charge, which CUB argued was needed to prohibit unwarranted cost­
shifting. 7 Accordingly, we do not make a legal determination as to whether the shifting 
of costs is warranted or not. 

We will continue to review evidence of cost-shifting from direct access participants to 
non-participants in direct access programs. At some future time a party may present 
evidence of such cost-shifting. Should we determine that a cost-shift has or will likely 
occur under the program, we will then make a legal determination according to statute as 
to whether or not the cost-shifting is warranted. 

Finally, we do find good cause to modify Order No. 18-464 to more clearly outline 
findings of fact that support our decision. Though we believe that our order was 
sufficiently clear as to factual findings supporting the decision to meet statutory 
obligations, we find good cause to modify the order to further clarify those findings, and 
do so through the modified order that is incorporated into this decision. 

4 ORS 757.607(1). 
5 Order No. 18-464 at 18 (Dec 14, 2008). 
6 ORS 757.607(1). 
7 Order No. 18-464 at 19 (Dec 14, 2008). 
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V. ORDER 

IT IS ORDERED that: 

1. The Alliance of Western Energy Consumers' request for reconsideration of Order 
No. 18-464 is granted in part. 

2. Order No. 18-464, as corrected and supplemented by Order No. 18-467, is 
modified. 

3. The Alliance of Western Energy Consumers' remaining requests for 
reconsideration or rehearing are denied. 

Made, entered, and effective 
Apr 112019 

-------------

Megan W. Decker 
Chair 

COMMISSIONER BLOOM 

WAS UNAVAILABLE FOR 

SIGNATURE 

Stephen M. Bloom 
Commissioner 

Letha Tawney 
Commissioner 

A party may appeal this order by filing a petition for review with the Court of Appeals in 
compliance with ORS 183.480-183.484. 
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