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Hearin Date Time Location Hearin s Officer 
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RULEMAKING ACTION 
Secure approval of rule numbers with the Administrative Rules Unit prior to filing. 

ADOPT: 

AMEND: 
860-001-0080 

REPEAL: 

RENUMBER: Secure approval of new rule numbers with the Administrative Rules Unit prior to filing. 

AMEND AND RENUMBER: Secure approval of new rule numbers with the Administrative Rules Unit prior to filing. 

Statutory Authority: 

ORS 756.040, 756.060 

Other Authority: 

Statutes Implemented: 

ORCP 36, ORS 756.040, 756.055, 756.990 

RULE SUMMARY 

The proposed rule changes remove the protective order language from the rule, include an attachment to the updated and revised standard 
protective order, and make clarifying changes to language regarding modified protective orders for additional protection and sanctions for 
violation of a protective order. 

The Commission encourages participants to file written comments as early as practicable in the proceedings so that other participants have 
the opportunity to consider and respond to the comments before the deadline. Please reference Docket No. AR 587 on comments and file 
them by e-mail to the Commission's Filing Center at PUC.FilingCenter@state.or.us. 

Interested persons may review all filings online at http://apps.puc.state.or.us/edockets/docket.asp?DocketlD=19507. For guidelines on filing 

and participation, please see OAR 860-001-0140 through 860-001-0160 and 860-001-0200 through 860-001-0250 found online at htlp: 
//arcweb.sos.state.or. us/pages/rules/oars_ 800/oar _ 860/860_001. html. 

Participants wishing to monitor the hearing by telephone must contact Diane Davis at diane.davis@state.or.us or (503) 378-4372 by close of 

business July 22, 2015, to request a dial -in number. The Commission strongly encourages those planning to present oral comment at the 
hearing to attend in person. 

The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative 
economic impact of the rule on business. 
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ARCHIVES DIVISION 
SECRETARY OF STATE 

860 

Agency and Division Administrative Rules Chapter Number 

In the Matter of Revisions to OAR 860-001-0080 Protective Orders. 

Rule Caption (Not mor~ than 15 words that reasonably identifies the subject matter of the agency's intended action.) 

In the Matter of: 

Revisions to OAR 860-001-0080 Protective Orders 

Statutory Authority: 

ORS 756.040, 756.060 

Other Authority: 

Statutes Implemented: 
ORCP 36, ORS 756.040, 756.055, 756.990 

Need for the Rule(s): 

The rule revisions are needed to provide clarity to protective order processes and sanctions if a protective order is violated. 

Documents Relied Upon, and where they are available: 
OAR 860-001-0080 found online at http://arcweb.sos.state.or.us/pages/rules/oars_800/oar_860/860_tofc.html 

ORCP 36(C)(7) found online at https://WWW.oregonlegislature.gov/bills_laws/Pages/orcp.aspx 

Fiscal and Economic Impact: 

There is no anticipated additional cost as a result of the rule changes. Stakeholders may realize efficiency improvements as a result of 

greater clarity. 

Statement of Cost of Compliance: 
1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)): 

Improved clarity to the rule may improve efficiency. There are no anticipated additional costs for compliance. 

2. Cost of compliance effect on small business (ORS 183.336): 
a. Estimate the number of small business and types of businesses and industries with small businesses subject to the rule: 

Stakeholders include electric companies, natural gas companies, telephone companies, water companies, private law offices, public interest 

organizations, and members of the general public. Because of the variety of cases and variety of persons who become parties to those 

cases, estimating the number of small businesses is not possible. Potentially, any person receiving service from a regulated utility could 

become a party to a case and be subject to the rule. 

b. Projected reporting, recordkeeping and other administrative activities required for compliance, including costs of 
professional services: 

The proposed rule revisions do not impact reporting, recordkeeping or other administrative activities required for compliance. 

c. Equipment, supplies, labor and increased administration required for compliance: 
The proposed rule revisions do not impact equipment, supplies, labor, or administration required for compliance. 

How were small businesses involved in the development of this rule? 
Regularly active stakeholders were invited to participate in prerulemaking workshops. 

Administrative Rule Advisory Committee consulted?:.No 
If not, why?: 

Regularly active stakeholders were invited to participate in prerulemaking workshops. 

07-31-2015 5:00 P.m. Diane Davis diane.davis@state.or.us 
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860-001-0080 

Protective Orders 

(1) Upon request by a party and for good cause shown, an ALJ may issue protective orders to limit 
disclosure of confidential information in spe6ifi6 Commission proceedings. Decisions by the ALJ 
regarding protective orders may be appealed to the Commission under OAR 860-001-0720. 

(2) General Protective Order. The Commission's general protective order adopts a process for parties 
to resalveavoid discovery disputes that include 6anfiElentialprotected information. The order allows 
the broadest possible discovery consistent with the need to protect confidential information; it does 
not determine whether a particular document is exempt from disclosure. 

ED. NOTE: The general protective order is not included in rule text. Click here for PDF copy of 
the general protective order. 

(a) Under tile terms af a 11eneral prate6tive artier, a party may Elesi11nate information that it 
reasonably belie•1es falls within tile s6ape af ORCP 36(C)(7) or is exempt from publis 
Elis61asure under tile Publis Re6arEls La>.•1. lnfarmatian Elesi11nateEI as 6anfir:lential may be 
Elis6laseEI only ta a "qualifier:l persan" as ElefineEI in tile 11eneral prate6ti'le artier. 

(b) A 6anfiElential Elesi11natian must be mar:le in 11aaEI faith anr:I be limited ta tile partians af tile 
r:la6ument that qualify as a pretested trade se6ret or ether 6anfir:lential researnll, Elevelapment, 
er 6ammer6ial information. 

(6) Ex6ept fer Cammissian Staff, a party must si!Jn tile "6ansentta be baunEI" sestian af tile 
prate6tive arr:ler ta re6eive sanfir:lential infarmatian. By si11nin!I tile "sansent ta be baunEI," tile 
party 6ertifies that it has an interest in tile praseeElin!Js that is net adequately representer:! by 
ether parties ta tile praseeElin11s, that tile party will net use ar Elis6lase tile information fer any 
purpose other than ta partisipate in tile praseeElin11s unless tile r:lesi11natin!I party !lives 
written 6ansent, anEI that tile party will take all reasanable presautians ta keep tile sanfiElential 
informatian se6ure. 

(El) A party may sllallen11e tile r:lesi11natian af informatian as 6anfir:lential by natifyin!I tile 
r:lesi11natin!I party. Onse natifieEI, tile Elesi11nati1111 party must shaw that tile sllallen11eE1 
information is 6avereEI by ORCP 36(C)(7) er exempt from Elisslasure under tile Publis Resarr:ls 
haw. 

(e) If tile parties are unable ta resal'le a dispute about a sanfiElential r:lesi11natian infarmally, 
then any party may request that tile AbJ sanr:lust a sanferense ta fasilitate tile resolution af 
r:lisGa'lery disputes. A 6llallen11in!I party may also file an abjestian ta tile GanfiElential 
r:lesi11natian. Tile abjestian must identify tile infarmatian in dispute anEI insluEle a 6ertifi6atian 
that tile parties lla'le mar:le reasonable effarts ta a611ie'le a resalutian, but lla'le been unable ta 
resal>.•e tile santra>.•ersy witllaut tile AbJ's assistan6e. Within 7 Elays af tile abje6tian, tile 
Elesi11natin!I party must either remave tile sanfiElential Elesi11natian or file a written respanse 
ir:lentifyin!I tile le11al basis for tile 6laim af 6anfiElentiality. Tile 6hallen11in!I party may file a 
>.'.'Fitten reply ta tile response within 7 days. 

(3) Modified Protective OrderMatian far AEIElitianal Prate6tian. 



{fil_A party may request that the ALJ issue a modified protective order that provides additional 
protection beyond that provided by the general protective order by filing a motion under OAR 860-
001-0420. The motion must include: 

!Al The parties and the exact nature of the information involved; 

!Bl The legal basis for the claim that the information is protected under ORCP 36(C)(7) or the 
Public Records Law; 

!Cl The exact nature of the relief requested; 

ID! The specific reasons the requested relief is necessary; and 

!El A detailed description of the intermediate measures. including selected redaction. 
explored by the parties and why these measures are insufficient. 

!bl The ALJ will provide expedited review of any motion for additional protection. Pending the 
ALJ's ruling on a motion for additional protection. the information at issue need not be 
released. 

(a) A matian far additianal pratestian must inslude: 

(A) The parties invalved; 

(8) A detailed dessriptian af the infarmatian ta be pretested; 

(C) legal autharity far the elaim that the infarmatian is pretested under the ORCP 36(C)(7) er 
the Publis ReGarEls la•N; 

(D) The reasans the general prateGti•1e arder is inadequate ta prateGt the infarmatian at issue; 

(E) A desGriptiaR af the intermediate measures, iRGluding seleGted redastian, explared by the 
parties and 'Nhy these measures are insufficient; and 

(F) A dessriptian af tile measures af additianal pratestian saught, wily they are neGessary, 
and haw they are narra .. vly tailared ta address tile sirnumstanses presented in tile daGket. 

(b) In determining whether ta issue a madified prateGtive arder ta pravide additianal 
pratestian af designated infarmatian, the AlJ will, at minimum, Gansider tile falla•Ning as 
applisable: 

(A) Tile extent ta wlliGll tile infarmatian is knawn autside af the maving party's business; 

(8) Tile extent ta whiGll tile infarmatian is Im awn by emplayees and ethers invalved in tile 
maving party's business; 

(C) Tile extent af measures talrnn by tile maving party ta guard tile seGresy af tile infarmatian; 

(D) Tile value af the infarmatian ta tile maving party and its Gampetitars; 



(Ii) The ameunt ef effeFI: er meney expended by the meving paFl:y in develeping the 
infarmatien; 

(F) The ease er diffisulty •.vith whish the infarmatien seuld be properly asquired er duplisated 
by ethers; 

(G) The extent, kind, and likeliheed ef harm that may essur sheuld the infarmatien be 
disslesed; 

(H) Whether the additienal protestien seught weuld unreasenably restrist the intervene rs from 
fully paFl:isipating in the proseeding, resegnizing that the tax infarmatien ef an unregulated 
nenutility business in a regulated utility's affiliated group is sensitive; 

(I) Whether the additienal pretestien seught weuld unreasonably restrist the ability ef the 
Cemmisskm ta de•;elep a full and semplete reserd ef all fasts rele\•ant ta the proseeding; and 

(J) Other sensideratiens the Cemmissien deems relevant. 

(c) To receive access to senfidential information that has been given additional protection beyond 
that of the general protective order, a party may be required to certify that it intends to fully participate 
in the proceedings. Fully participating means being actively involved in the docket, as appropriate, by 
filing testimony; participating in settlement negotiations, paFl:isipating in werksheps, paFl:isipating 
lfl-conferences, paFl:isipating in and hearings; and filing ether pleadings as required. If a 
certifying party fails to fully participate in the proceedings, the party may decertify itself or, upon the 
request of a party or the ALJ's own motion, be decertified as eligible to receive information under a 
modified protective order. 

(d) Challenges ta the designatien ef infarmatien as warranting additienal pretestien under a 
medified protestive erder are ta Ile handled as dessrilled in sestien (2) abeve, unless the 
medified protestive erder provides otherwise. 

(e) If, during the seurse ef the subjest proseedings, a dispute arises regarding the applisatien 
ef a medified protei;tive erder, any ef the affested paFl:ies may ask the AbJ ta sendust a 
senferense ta fasilitate reselutien ef the dispute. The AbJ will sshedule a senferenGe ta take 
plase within three business days, er as seen as praGtisable, ta expedite the reselutien ef the 
dispute. The AbJ may require in samera inspestien ef the desuments fer whish a paFl:y seeks 
additienal pretestien. · 

(4) The Cemmissien may expel from the subjest proseedings any persen whe fails ta semply 
with the terms ef a protestive erder, prehillit the persen frem appearing in future proseedings, 
and impese penalties under ORS 75G.990(2)(s). If an atterney vielates a protestive erder, the 
Cemmissien 'Nill repeFI: the vielatien ta the bar assesiatiens in all states where the attorney is 
admitted ta prastise law. 

!41 A party alleging that the terms of a protective order have been violated may file a complaint 
under ORS 756.500. or the Commission may, on the Commission's own initiative, file such 
complaint. Any person that fails to comply with the terms of a protective order may be subject 
to sanctions. Depending upon the severity of the violation, the Commission may impose any 
sanction it deems appropriate. up to and including: 

Cal Issuing a public reprimand; 



(bl Expelling the person or associated partv from the proceeding in which the protective order 
was violated; 

(cl Prohibiting the person or associated party from appearing in future proceedings; 

(di Imposing penalties under ORS 756.990(2\(c); or 

(el Reporting any attorney that violated the protective order to the bar association in all states 
where the attorney is admitted to practice law. 

Stat. Auth.: ORS 756.040 & 756.060 
Stats. Implemented: ORCP 36, ORS 756.040, 756.055 & 756.990 
Hist.: PUC 5-2010, f. & cert. ef. 10-22-10; PUC 4-2012, f. & cert. ef. 4-17-12 



ORDER NO. 

GENERAL PROTECTIVE ORDER 
DOCKET NO. [ ] 

Scope of this Order: 

1. This order governs the acquisition and use of Protected Information produced or 
used by any party to these proceedings. 

Designation of Protected Information: 

2. Any party may designate as Protected Information any information the party 
reasonably determines: 

(a) Falls within the scope of ORCP 36(C)(7) (a trade secret or other confidential 
research, development, or commercial information); and 

(b) Is not publically available. 

3. To designate information as Protected Information, a party must place the 
following legend on the material: 

PROTECTED INFORMATION 
SUBJECT TO GENERAL PROTECTIVE ORDER 

The party should make reasonable efforts to designate as Protected Information only the 
portions of the information covered by ORCP 36(C)(7). 

4. All documents containing Protected Information filed with the Commission or 
provided to Qualified Persons under this order must be printed on yellow paper and 
placed in a sealed envelope or other appropriate container. Only the portions of a 
document that fall within ORCP 36(C)(7) may be placed in the envelope/container. The 
envelope/container must bear the legend: 

THIS ENVELOPE IS SEALED UNDER ORDER NO. 
AND CONTAINS PROTECTED INFORMATION. THE 
INFORMATION MAY BE SHOWN ONLY TO QUALIFIED 
PERSONS AS DEFINED IN THE ORDER. 

5. A party may designate as Protected Information any information previously 
provided by giving written notice to the Commission and other parties. Parties in 
possession of newly designated Protected Information must make reasonable efforts to 
ensure that all copies of the material containing the information bear the above legend if 
requested by the designating party. 

6. A designating party must make reasonable efforts to ensure that information 
designated as Protected Information continues to warrant protection under this order. If 
designated information becomes publically available or no longer falls within the scope 

APPENDIX A 
PAGE 1 OF4 



ORDER NO. 

of ORCP 36(C)(7), the designating party should make reasonable efforts to remove the 
protected designation and provide written notice to the Commission and other parties. 

Challenge to Designation of Information as Protected: 

7. A party may informally challenge any designation of Protected Information by 
notifying the designating party. Once notified, the designating party bears the burden of 
showing that the challenged information is covered by ORCP 36(C)(7). Any party may 
request that the ALJ hold a conference to help resolve disputes about proper designation. 

8. If the dispute cannot be resolved informally, the challenging party may file a 
written objection with the ALJ. The objection need only identify the information in 
dispute and certify that reasonable efforts to achieve informal resolution have failed. 

9. Within five business days of service of the objection, the designating party must 
either remove the protected designation or file a written response. A written response 
must identify the factual and legal basis of how the challenged information is protected 
under the Oregon Public Records Act, ORS 192.410 et seq, or the Uniform Trade Secrets 
Act, ORS 646.461 ( 4). Broad allegations unsubstantiated by specific facts are not 
sufficient. If the designating party does not timely respond to the objection, the 
Commission will remove the protected designation from the challenged information. 

10. The challenging party may file a written reply to any response within five 
business days of service of an objection. The designating party may file a sur-reply 
within three business days of service of a response. The ALJ will make all reasonable 
efforts to resolve the matter within 10 business days of service of the last filing. 

Access to Protected Information: 

11. Only Qualified Persons may access Protected Information designated by another 
party under this Protective Order. Persons automatically bound by this protective order 
and qualified to access Protected Information are: 

a. Commission employees; and 
b. Assistant Attorneys General assigned to represent the Commission. 

12. Persons qualified upon a party signing the Consent to be Bound section of 
Appendix B are: 

a. Counsel for the party; 
b. Any person employed directly by counsel of record; and 
c. An employee of the Regulatory Division at the Citizens' Utility Board of 

Oregon. 

APPENDIX A 
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ORDER NO. 

A party must identify all these persons in section 2 of Appendix B when consenting to be 
bound by the order, and must update this list tlnoughout the proceeding to ensure it 
accurately identifies Qualified Persons 

13. A party bound by the protective order may seek to qualify other persons to access 
Protected Information by having those persons complete aud sign Appendix C, aud 
submitting that information to the Commission aud all parties. Within five business days 
of receiving a copy of Appendix C, the designating party must either provide the 
requested access to Protected Information or file au objection under Paragraph 14. 

Objection to Access to Protected Information: 

14. All Qualified Persons have access to Protected Information unless the designating 
party objects as provided in this paragraph. The designating party must provide notice of 
aud basis£or the objection to the Qualified Person aud counsel for the party associated 
with the Qualified Person as soon as the designating party becomes aware ofreasons to 
restrict access. The parties must promptly confer aud attempt to resolve the dispute on au 
informal basis. 

15. If the parties are unable to resolve the matter informally, the designating party 
must file a written objection with the ALI. The requesting party my file a response to the 
motion within 5 business days of service of au objection. The ALJ will make all 
reasonable efforts to resolve the matter within 10 business days of the last filing. Pending 
the ALJ' s decision, the specific Protected Information may not be disclosed to the person 
subject to the objection. 

Use of Protected Information: 

16. All Qualified Persons must take reasonable precautions to keep Protected 
Information secure. A Qualified Person may reproduce Protected Information to the 
extent necessary to participate in these proceedings. A Qualified Person may discuss 
Protected Information obtained under this order only with other Qualified Persons who 
have obtained the same information. 

17. Without the written permission of the designating party, auy Qualified Person 
given access to Protected Information under this order may not disclose Protected 
Information for auy purpose other thau participating in these proceedings. 

18. Nothing in this protective order precludes auy party from independently seeking 
tlnough discovery in any other administrative or judicial proceeding information or 
materials produced in this proceeding under this protective order. 

19. Counsel of record may retain memorauda, pleadings, testimony, discovery, or 
other documents containing Protected Information to the extent reasonably necessary to 
maintain a file of these proceedings or to comply with requirements imposed by au other 
governmental agency or court order. The information retained may only be disclosed to 

APPENDIX A 
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ORDER NO. 

Qualified Persons under this order. Any other person retaining Protected Information 
must destroy or return it to the designating party within 90 days after final resolution of 
these proceedings unless the designating party consents in writing to retention of the 
Protected Information. This paragraph does not apply to the Commission or its Staff. 

Duration of Protection: 

20. The Commission will preserve the designation of information as protected for a 
period of five years from the date of the final order in these proceedings, unless extended 
by the Commission at the request of the designating party. The Commission will notify 
the designating party at least two weeks prior to the release of Protected Information. 

APPENDIX A 
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ORDER NO. 

CONSENT TO BE BOUND 
DOCKET NO. [ ] 

I. Consent to be Bonnd: 

This general protective order governs the use of Protected Information in these 
proceedings. 

_____________ (Party) agrees to be bound by the terms of the 
general protective order and certifies that it has an interest in these proceedings that is not 
adequately represented by other parties to the proceedings. 

Signature: 

Printed Name: 

Date: 

II. Persons Qualified under Paragraph 12: 

_____________ (Party) identifies the following person(s) qualified 
under paragraph 12. 

PRINTED NAME DATE 

APPENDIXB 
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ORDER NO. 

QUALIFICATION OF OTHER PERSONS 
DOCKETNO. [ ] 

III. Persons Seeking Qualification under Paragraph 13: 

I have read the general protective order, agree to be bound by the terms of the order, and 
provide the following information. 

Signature: 

Printed Name: 

Physical Address: 

Email Address: 

Employer: 

Associated Party: 

Joh Title: 

If not employee of 
party, description of 
practice and clients: 

Date: 
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