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In the Matter of  

 

NORTHWEST NATURAL GAS COMPANY, 

dba NW NATURAL  

 

2011 General Rate Case 
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) 

) 

) 

) 

) 

) 

 

CITIZENS‘ UTILITY BOARD  

OF OREGON‘S PRE-HEARING BRIEF 

 

I. CUB’S PREHEARING BRIEF. 

In compliance with the ―Notice of Pre-hearing Conference and Memorandum‖ issued by 

ALJ Hardie on August 1, 2012, the Citizens‘ Utility Board of Oregon (―CUB‖) hereby submits 

its Pre-hearing Brief.  CUB will use this brief to both identify the settled issues, and to frame the 

unsettled issues that may be raised in cross-examination, in oral argument, or in post hearing 

briefs.   

II. INTRODUCTION. 

NW Natural filed its last General Rate Case in 2002 (UG 152).
1 

 The ROE set in UG 152 

was 10.2 percent.
2
   NW Natural has been consistently over-earning since that time.  On 

December 30, 2011, NW Natural Gas Company (―NWN‖ or the ―Company‖) filed an 

―Application for a General Rate Revision‖ with the Oregon Public Utility Commission 

(―OPUC‖).  This Application requests a residential rate increase equivalent to 10.5 percent for 

Schedule 1 Residential Customers and a residential rate increase of 8 percent for Schedule 2 

                                                 
1 UG 221/Staff/200 Johnson/2 line 6. 

2 UG 221/Staff/900 Cimmiyotti/5 line 18. 
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Residential customers.
3
  The Company, in the worst economic downturn since the Great 

Depression, is requesting an increase of its ROE to 10.3 percent.
4
  The actual dollar increase 

requested is $43.7 million.
5
  An increase of 6.2 percent over already high revenues from current 

customer rates.
6
 And this is not the only rate increase being requested in this docket by the 

Company.  The Company is also proposing an environmental cost recovery mechanism that will, 

if approved, result in an additional increase to rates.
7
 The Company requested that this tariff 

increase become effective on or after February 1, 2012.  On January 19, 2012, the Commission, 

in Commission Order 12-011, suspended the tariff sheets effective February 1, 2012 for a period 

not to exceed nine months. 

According to the Company, the key factors driving its request for a rate adjustment are 

increases in O&M resulting from safety requirements, improvements to enhance its customer 

service, contributions to pension funds and cost control efforts.
8 

 In addition, of course, to its 

proposals related to environmental remediation and rate design.
9
  As CUB sees it, the real driver 

behind this case is the Company‘s desire to protect its over-earnings by designing a regulatory 

structure that continues to support over-earning. 

While good management practices undoubtedly contributed to the good earnings,
10

 much 

of the good earnings are the direct outcome of regulatory practices in Oregon.  For example, by 

establishing a reasonable rate of return on rate base and then allowing the Company to retain a 

generous level of revenues associated with storage optimization generated by these rate based 

                                                 
3 UG 221/NWN/1701/King/Original Sheet 1-1 and 2-1. 

4 UG 221/NWN/200/Anderson/21 line 16. 

5  UG 221/NWN/300/McVay-Siores/3 lines 16-18. 

6 UG 221/NWN/300/McVay-Siores/3 line 18. 

7 UG 221/NWN/1500/Miller/3-18. 

8 UG 221/NWN/Kantor/3 lines 11-17. 

9 UG 221/NWN/Kantor/5 lines 5-7. 

10 UG 221/NWN/1800/ Anderson/5 lines 9-10. 
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assets, Oregon guarantees that, under normalized conditions, NW Natural will earn above its rate 

of return.  Another example is the use of automatic adjustment clauses rather than deferrals to 

recover costs that occur between rate cases – thus avoiding the earnings test associated with 

deferrals.  But the earnings test exists for a reason: if the Company is over-earning at a level that 

allows it to recover the deferred cost, then ratepayers are paying rates that allow the Company to 

recover its costs and earn a reasonable rate of return.  NW Natural‘s use of automatic adjustment 

clauses allows for costs to be assigned to customers even when customers are already fully 

covering the Company‘s costs and paying it a reasonable return.  This is why NWN is so 

interested in adding additional automatic adjustment clauses for its environmental remediation 

costs.  Another example is the Company‘s position on its over-earning related to Pensions.  As 

Staff points out in Staff/900, from 2004 to 2010, while the Company was accumulating 

$12,923,909 in cash contributions to its pension in excess of its NPPC, the Company was at the 

same time earning $20,048,000 in excess of their authorized 10.2 percent ROE.
11

   

In this case, the Company is trying to ensure that a regulatory structure that currently 

preserves structural over-earning remains intact.  The Company has been unwilling to consider 

changes to the optimization sharing associated with current rate based assets and at the same 

time is unwilling to consider sharing of costs associated with environmental remediation that it is 

seeking to include as an additional rate based asset. Simply put, it is CUB‘s position that the 

Company wants an additional automatic adjustment clause for environmental remediation, to 

ensure that customers also pay for those costs regardless of the Company‘s over-earnings.  And 

to top this off, the Company is also proposing that currently deferred environmental remediation 

costs, that are subject to an earnings test downward adjustment when amortized, be converted to 

                                                 
11 UG 221/Staff/900/Cimmiyotti/6 lines 1-6. 
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an automatic adjustment clause so no earnings test is applied.   After years of over-earning NWN 

is still trying to act the part of a shrunken, under fed little Oliver Twist., ―Please Sir, I want some 

more?‖
 12

  

III. THE SETTLED ISSUES. 

On July 9, 2012, after extensive discovery, testimony and negotiations, NW Natural Gas 

Company (―NWN‖ or the ―Company‖), Commission Staff (―Staff‖), the Citizens‘ Utility Board 

of Oregon (―CUB‖) and the Northwest Industrial Gas Users (―NWIGU‖) entered into a Partial 

Stipulation (the July Partial Stipulation). Northwest Energy Coalition (―NWEC‖) participated in 

the settlement discussions and did not oppose the July Partial Stipulation but it was not a party to 

the July Partial Stipulation.  A copy of the Stipulation is attached as Attachment A.  Thereafter, 

on August 10, 2012, again after extensive discovery, testimony and negotiations, the parties 

reached a ―Settlement In Principle‖ (the August Settlement In Principle) of the following 

additional issues.
13

   It is not known if it will be possible to complete the Stipulation prior to the 

date of Hearing but a copy of the letter is attached as Attachment B.  

IV. THE UNSETTLED ISSUES. 

Thanks to the July Partial Stipulation, and the August Settlement In Principle, the issues 

that remain to be addressed at hearing have been greatly reduced.  Naturally, it is the most 

difficult to resolve issues that are now teed up for the Hearing and Briefing.  The issues that 

remain unresolved are: 

 Cost of Capital, excluding cost of debt. 

 Hedging. 

 Pensions. 

                                                 
12 Oliver Twist by Charles Dickens, published by Richard Bentley in 1838. 

13 Attachment B:  Staff‘s Letter Advising of Settlement in Principal of Several Issues. 
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 Environmental Cost Recovery. 

 Prudency of the Monmouth Reinforcement and Perrydale to Monmouth (two of the four 

sections of the Mid Willamette Valley Feeder).  

 Rate spread related to environmental remediation surcharge, if any. 

 State Taxes. 

V. STANDARD OF REVIEW. 

With the issues remaining to be addressed now identified, it is appropriate to consider the 

Standard of Review applicable to a General Rate Case filing.  That Standard is discussed below. 

A. NWN Bears the Burden to Show that Its Rates Are Fair, Just and Reasonable. 

A review of ORS 756.040(1), ORS 757.210(1)(a) and UE 115, Order No. 01-777,
14

  

demonstrates that NWN has the burden to show that its proposed rates are fair, just and 

reasonable.
15

 That means that the utility must show that the components that make up the costs in 

the proposed test year are reasonably certain to occur and are prudent.
16

  

B. NWN Bears the Burden of Persuasion Throughout the Proceeding. 

NWN bears the burden of persuasion throughout this rate case to show that its requested 

rate increase is reasonable.
 
The Commission has directly addressed this issue, by saying:   

We . . . affirm that, under ORS 757.210, the burden of showing that the proposed 

rate is just and reasonable is borne by the utility throughout the proceeding. Thus, 

if PGE makes a proposed change that is disputed by another party, PGE still has 

the burden to show, by a preponderance of the evidence, that the change is just 

and reasonable. If it fails to meet that burden, either because the opposing party 

presented compelling evidence in opposition to the proposal, or because PGE 

failed to present compelling information in the first place, then PGE does not 

                                                 
14 UE 115, Order No. 01-777 at 4- 6. 

15 ORS 757.210(1); Pacific Northwest Bell Tel. Co. v. Sabin, 21 Or. App. 200,213-214 (1975). ―Any increase in 

rates must be preceded by the submission of 'revised schedules,' and is dependent upon a showing by the utility that 

the proposed rates are 'just and reasonable.' citing to ORS 757.210. 

16 UT 125/UT 80 Order No. 00-191 at 9 (quoting Order No. 97-171).  
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prevail.
17

 

 

In OPUC Order No. 09-046, the Commission clarified that there are two aspects to the burden of 

proof – the burden of persuasion and the burden of production.
18 

Those aspects are distributed 

amongst the parties as follows: 

The burden of persuasion in a deferral amortization case is always with the utility.  

The ultimate burden of producing enough evidence to support its claims is also 

with the utility.  Other parties in the case, however, have the burden of producing 

evidence to support their argument in opposition to the utility‘s position.
19

 

 

This application of the standard was further clarified in UE 228, when the Commission advised: 

To reach a determination on whether proposed rates are just and reasonable, we 

look at the record as a whole and make a determination based on the 

preponderance of the evidence.  Once a utility has met the initial burden of 

presenting evidence to support its request, ―the burden of going forward then 

shifts to the party or parties who oppose including the costs in the utility‘s 

revenue requirement.‖ Although the burden of production shifts, the burden of 

persuasion is always on the utility.
20

 

 

Given the above, it is clear that it is not CUB‘s role to prove that the proposed cost is 

unreasonable or imprudent. Rather it is NWN‘s role to prove that the proposed cost increase is 

reasonable and prudent. Bob Jenks‘ and Gordon Feighner‘s Testimony on behalf of CUB, and 

Hugh Larkin‘s Testimony on behalf of NWIGU-CUB, address the remaining issues in this NWN 

General Rate Case and demonstrate why NWN‘s has not met its burden of proof with regard to 

the outstanding issues. While the Commission may take CUB‘s and CUB-NWIGU‘s testimony 

and weigh it against the testimony presented by NWN, ultimately the Commission must be 

convinced that NWN has carried the burden of persuasion, of proving that its proposals are 

                                                 
17 UE 115 Order No. 01-777 at 6 (Aug. 31, 2001) 

18 UE 196 Order No. 09-046 at 7. 

19 UE 196 Order No. 09-046 at 7-8 (emphasis added). 

20 UE 228 Order No. 11-432 (Nov 2, 2011)(emphasis added).  See also In Re Northwest Natural Gas Company, 

Docket No. UG 132, Order No. 99-697 at 3 (Nov 12 1999) In Re PGE, Application to Amortize the Boardman 

Deferral, Docket No. UE 196, Order No. 09-046 at 7-8. Although the burden of production shifts, the burden of 

persuasion is always with the utility; 
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reasonable and prudent.  

C. Reasonableness Is Based on Overall Rates, Not Each Adjustment. 

The Commission is responsible for ensuring that NWN‘s customers are charged just and 

reasonable rates.
21 

 As the PUC has noted previously: 

[T]he validity of the determined rates rests on the reasonableness of the overall 

rates, not the theories or methodologies used or individual decisions made. As the 

United States Supreme Court explained in Hope, if the total effect of the rate 

order is not unjust and unreasonable, ―[t]he fact that the method employed to 

reach that result may contain infirmities is not then important.
22

 

 

In short, as the courts have previously noted, ratemaking is, and should be, a holistic process.
23

  

In this proceeding many issues have already been settled leaving only a handful of thorny issues 

remaining.  Each of these remaining thorny issues is individually important but so are the overall 

rates that will be imposed on customers.  CUB encourages the Commission to look long and hard 

at the thorny issues and to then look long and hard at what its decisions will do to overall rates 

before finally ruling.  

VI. APPLICATION OF THE STANDARD OF REVIEW TO THE 

UNSETTLED ISSUES IN THIS DOCKET. 

1. Cost of Capital 

NW Natural has had a decade of obvious, and extensive, over-earning.
24 

 It is time for the 

Commission to reset NW Natural‘s Cost of Capital.  As stated in UE 115, a utility‘s revenue 

                                                 
21 ORS 756.040(1); Pacific Northwest Bell Tel. Co., 21 Or. App. At 213. 

22 DR 10. UE 88 & UM 989 at p. 7-8 citing to Hope, 320 US at 602.  See also Morgan Stanley Capital 

Group, Inc. v. Public Util. Dst. No. 1 of Snohomish County, 554 US ___, 128 S Ct 2733, 2738, 171 L.Ed 

2d 607 (2008)(―We have repeatedly emphasized that the Commission is not bound to any one ratemaking 

formula.‖). 

23 DR 10. UE 88 & 989 at p. 64.    

24 See UG 221/CUB/200/Jenks-Feighner/3 lines 19-20; UG 221/Staff/200 Johnson/4 line 1 table. 
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requirement is determined on the basis of the utility‘s costs.
25

  And in the revenue requirement 

phase of a rate case: 

[T]he Commission must determine: (1) the gross utility revenues; (2) the 

utility‘s operating expenses to provide utility service; (3) the rate base on 

which a return should be earned; and (4) the rate of return to be applied to the 

rate base to establish the return to which the stockholders of the utility are 

reasonably entitled. Pacific Northwest Bell Tel. Co. v. Sabin, 21 Or App 200, 

205 n. 4, rev den (1975) The purpose of answering these questions is to 

determine the utility‘s reasonable costs of providing service and expected 

revenues, so that the Commission can set utility rates at just and reasonable 

levels.
26

  

 

Much of the rate base has already been determined in the July Partial Stipulation and in the 

August Settlement in Principle.  There are, however, two outstanding prudency questions related 

to two pipeline projects, Monmouth Reinforcement and Perrydale to Monmouth, that remain to 

be resolved before the Commission can determine the true size of the rate base.  Also 

outstanding is the whole issue of environmental remediation cost recovery and pensions.  Before 

we begin, however, CUB wishes to point out factors that have played into the Company‘s 

―extensive, and obvious over-earning.‖
27

   

NW Natural begins its Reply Testimony by trying to explain away its chronic over-

earning by arguing that the Commission should not count any over-earning due to the PGA 

because WACOG ―gains and losses are not predictable, not repeatable and are driven by issues 

beyond the Company‘s control.‖
28

  

A. The PGA, Storage and the WACOG. 

CUB fundamentally disagrees with NW Natural‘s argument that the Commission should 

ignore any over-earning due to the PGA because WACOG ―gains and losses are not predictable, 

                                                 
25 UE 115. Order No. 01-777 at 4 (Aug. 31, 2001) 

26 UE 115, Order No. 01-0777 at 4 (Aug. 31 2001) 

27 UG 221/CUB/200/Jenks-Feighner/3 lines 19-20. 

28 UG 221/NWN/1800/Anderson/4, lines 10-11. 
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not repeatable and are driven by issues beyond the Company‘s control.‖
29

  The PGA mechanism 

is part of Oregon‘s regulatory approach to natural gas utilities.  NW Natural is able to use its 

storage—a rate based asset—to beat the WACOG and increase its earning.  In other words, this 

is not ―beyond the Company‘s control.‖ 

In fact, during the last review of the PGA mechanism (UM 1286), NW Natural did not 

argue that this was ―beyond the Company‘s control.‖ Instead, the Company argued that: 

As mentioned above, NW Natural‘s strategic use of its storage capacity represents 

its primary tool in pursuing lowest cost gas and in managing volatility.  And the 

Company‘s skill in managing that capacity has been judged by an independent 

evaluator to be ―truly impressive.
30 

 

When the market price of gas is below the WACOG used to establish base rates in the PGA, NW 

Natural can buy from the market knowing that some of the difference between the WACOG and 

the market price will be retained as excess earnings.
31

 When the market price of gas is greater 

than the WACOG, NW Natural can lean on its storage gas and avoid the higher price market 

purchases.
32

 While NW Natural has limited market power, storage remains a tremendous tool 

that allows the Company to earn a return on its gas supply by using storage as an arbitrage 

opportunity and not simply for reliability purposes.  These factors should be taken into account 

when looking holistically at where to set the Company‘s cost of capital.
33 

                                                 
29 Id. 

30 UM 1286 – NW Natural Reply Comments, pg 11 (Jan. 28, 2008). 

31 See UM 1286/CUB/100/Jenks/8. 

32 Id. 

33 DR 10. UE 88 & 989 Order No. 08-487 at p. 64.    
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B. Oregon’s Regulatory System Allows NWN to Earn a Return on its Investment in 

Storage, Share the Savings this Causes in the PGA, Retain Over-earnings Caused by 

this Use of Storage in the PGA, and share in revenues generated by Commercial Use of 

rate-based storage.   

To be clear, CUB is not arguing against a system that provides the Company an incentive 

to reduce costs. Customers also benefit when NW Natural uses its storage capacity to reduce its 

costs.  But we also have to be honest. Oregon‘s regulatory system allows NW Natural four 

opportunities to earn a return on its storage.  First, it earns a rate of return on its invested rate 

base associated with storage.  Second, when the Storage allows it to beat the WACOG in the 

PGA, the PGA sharing mechanism allows it to retain some of this savings.  Third, when the 

Storage contributes to over-earning, the Company is allowed to retain most of that over-earning 

through the earnings sharing mechanism.  Finally, the Company shares the revenues that are 

generated through its commercial optimization of rate based storage.   

CUB further points out that the contract with Encana is rate based and the Company is 

also earning a return on the gas that it sells under that contract.  Again these factors must also be 

taken into account when looking in a ―holistic‖ fashion at where to peg the Company‘s Cost of 

Capital.
34

 

Staff‘s Opening Testimony was correct—NW Natural has been chronically over-earning, 

with an ROE above 11% in recent years.
35

 This is not a rate case driven by a utility that needs 

higher rates to get its earning to reasonable levels.  To the contrary, this is a rate case that NW 

Natural was forced into because of concerns over the levels of its over-earnings. 

                                                 
34 DR 10. UE 88 & 989 Order No. 08-487 at p. 64.    

35 UG 221/Staff/200 Johnson/4 line 1 table. 
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C. Programs like Decoupling, SIP and WARM all reduce regulatory Lag 

The Commission has authorized many mechanisms since the last NWN rate case in order 

to help the Company avoid regulatory lag.
36

 Those mechanisms include Decoupling, WARM and 

SIP, which have each helped improve the Company‘s earnings even in a depressed economy.
37

  

All of these mechanisms have been stipulated to again in this rate case as set forth in the July 

Partial Stipulation and August Settlement In Principle.  Each of these programs, subject to some 

tweaks, will continue after this rate case.  Each program benefits the Company through reducing 

risk and regulatory lag.  Specifically, SIP allows the Company to collect the return of and return 

on certain rate base items without having to file for rate recovery through a general rate case, 

which would entail thoroughly reviewing all the elements of costs and expenses or subjecting 

these costs to an earnings test associated with a deferral.
38

   It is CUB‘s position that all of these 

mechanisms must be taken into consideration when determining the level of risk remaining to the 

Company and thus the appropriate ROE/ROR. 

D. NWN’s Request for 10.0% ROE is still too high. 

As CUB pointed out in its Rebuttal Testimony, NW Natural‘s ROE witness, Dr. 

Hadaway, updated his analysis and concluded that a reasonable range for an ROE is 9.6% to 

10.0%.
39 

 NW Natural, however, rejecting its own expert witness‘s analysis continued to ask for 

an ROE of 10.2%: 

In Dr. Hadaway‘s updated analysis, the DCF range narrowed to 9.6 percent to 

10.0 percent. In sponsoring this update, Dr. Hadaway testified that current market 

conditions also undermine the traditional assumption that the best cost of equity 

estimate for the rate effective period can be found in the most recent data. 

Considering this testimony, the Company decided to recommend a 10.2% ROE, a 

                                                 
36 UG 221/Staff/200 Johnson/3 lines 3-6. 

37 UG 221/Staff/200 Johnson/3 lines 19-20. 

38 UG 221/Staff/200 Johnson/3 lines 8-15. 

39 UG 221/NWN/2100/Hadaway/2 lines 14-20; 20 lines 5-16. 
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number which acknowledges the results of Dr. Hadaway‘s updated analysis, but 

ultimately gives his original analysis more weight. In my opinion, Dr. Hadaway‘s 

original analysis more accurately estimates NW Natural‘s cost of equity in the 

rate effective period.
40

 

CUB pointed out that it could not remember a utility rejecting its own expert witnesses‘ 

analysis and asking for a higher ROE and noted that if its own witnesses‘ analysis could not 

support the Company‘s position, then it was not a tenable position.
41

  While NWN‘s Surrebuttal 

position of 10.0 percent is still too high, at least NWN is aware that its initial request was off the 

charts.  CUB supports Staff‘s evolving position. Staff opened, in the current economic climate, at 

an ROE of 9.2.
42

  With further discovery and testimony Staff has now settled on a 9.4 percent 

ROE.
43,44 

 CUB thinks this level of ROE is all that is appropriate.  In addition, CUB agrees with 

Staff and the Company that  a Capital Structure of 50 percent debt and 50 percent equity is 

appropriate.
45

    

As noted in UE 115, the United States Supreme Court established the standard for 

determining cost of capital allowance in utility rate-making proceedings: 

[T]he return to the equity owner should be commensurate with returns on 

investments in other enterprises having corresponding risks.  That return, 

moreover, should be sufficient to assure confidence in the financial integrity of 

the enterprise, so as to maintain its credit and to attract capital[.]
46

 

 

Based upon the above, Staff looked at and addressed the issue of what similarly situated utilities 

with corresponding risks were earning.
47 

 While recognizing that the Commission only,  

                                                 
40UG 221/ NWN/1800/Anderson/15. 

41 UG 221/CUB/200/Jenks-Feighner/45 lines 8-23. 

42 UG 221/Staff/1300/Storm/3 lines 8-9 and Staff/1300 Storm 53 lines 8-9 and12-16. 

43 UG 221/Staff/1600 Goodwin/2. 

44 UG 221/Staff/1601 Goodwin/1; UG 221/Staff/2200/Storm/3 lines 10-11. 

45 UG 221/Staff/2200/Storm/7 Table 1 with the exception of the long term cost of debt which was agreed to in the 

August Settlement in Principle. 

46 UG 115, Order Number 01-0777 at 23, citing to Federal Power Commission v. Hope Natural Gas Company, 320 

U.S. 591, 603 (1944)(emphasis added). 

47 UG 221/Staff/1300/Storm/55 lines 5-14 and 56 lines 1-4 and 64 lines11-14 and 65 lines 1-8. 
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[W]ill continue to review ROEs authorized in other jurisdictions to help gauge the 

reasonableness of the cost of equity estimates derived from independent 

methodologies [and] will not . . . rely on such decision to base an ROE award for 

a utility  . . .
48

 

 

It is CUB‘s position that once the cost of each NWN capital component is ―estimated and 

weighted according to its percentage of total capitalization‖ and these ―weighted costs of capital 

are combined to calculate [NWN‘s] overall cost of capital,‖ the allowed rate of return on rate 

base should be 7.711 percent,
49,50

 and the ROE should be 9.4 percent
51

 which is in line with what 

is happening to gas utilities in other jurisdictions that have corresponding risks. And, as Staff 

notes when discussing its numbers, these numbers meet both the Hope and Bluefield standards as 

well as the requirement of ORS 756.040.
52

  The recommendations are consistent with 

establishing fair and reasonable rates that commensurate with the return on investments in other 

enterprises having corresponding risks and sufficient to assure confidence in the financial 

integrity of the utility, allowing the utility to main its credit and attract capital.
53 

On the other hand, the Company‘s DCF model compared itself to several electric 

utilities.
54

  The difference in ROE was the electrics averaged 10.3 percent whereas the gas 

averaged 9.3 percent.
55

  These numbers do not commensurate with what other LDCs are earning.   

In attempting to support the Company‘s new 10.0 percent ROE position, Mr. Hadaway 

states that his new DCF model currently indicates ROEs in the range of 9.4 percent to 10.1 

percent.
56

  He has now also looked at ROEs for LDCs around the country and reports that the 

                                                 
48 UG 115, Order Number 01-0777 at 34. 

49 UG 115, Order Number 01-0777 at 23. 

50 UG 221 Staff/100 Goodwin/9 11-12. 

51 UG 221/Staff/2200/Storm/3 lines 10-11. 

52 UG 221/Staff/1300/Storm/53 lines 14-15. 

53 UG 221/Staff/1300/Storm/53 lines 14-20 and 54 Table 5. 

54 UG 221/Staff/1300/Storm/67 lines 18-21 and 68 lines 1-7. 

55 UG 221/Staff/1300/Storm/67 lines 18-21 and 68 lines 15-20. 

56 UG 221/NWN/3200/Hadaway/3 lines 6-7. 
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most recent quarterly average for LDCs is 9.8 percent ROE.
57 

 But CUB finds neither of these 

statistics very persuasive in regard to the Company‘s requested 10.0 percent ROE since what 

they squarely evidence to CUB is that the Company‘s 10.0 percent ROE request is way too high.  

Mr. Hadaway attempts to discredit Mr. Storm‘s analysis by stating that it is inappropriate for him 

to attach his analytical approach to low GDP growth rate forecasts, ―which are the product of the 

most severe economic downturn since the Depression of the 1930s, [and] can only produce 

abnormally low ROE estimates.‖
58

  CUB finds this statement rather ironic.  CUB thinks that 

NWN trying to obtain an abnormally high ROE percentage given the current economic turmoil 

and that it would be more appropriate for the Commission to set a rational ROE and allow the 

Company to come back in for another rate case should economic conditions finally change.  Why 

should customers, who are suffering under the ―most severe economic downturn since the 

Depression of the 1930s,‖ continue to fund NWN‘s over-earning when they are struggling to pay 

their own bills and when the Company can come back in for a rate case anytime should 

economic conditions warrant a general rate case increase?  Why would the Commission set a 

high ROE when even the Company agrees that the cost of capital has come down in recent 

years?
59

 

2. Hedging 

Staff proposes that ratepayers and the Company share equally a financial hedging loss, 

removing half that amount from the Company‘s cost of long term debt.  As noted by Staff, 

OPUC Order No. 07-032 deferred consideration of prudence regarding hedging actions taken 

                                                 
57 UG 221/NWN/3200/Hadaway/4 lines 3-6. 

58 UG 221/NWN/3200/Hadaway/8 lines 14-18. 

59 UG 221/NWN/2100/Hadaway/13 lines 18-19. 
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until rate recovery was requested.
60

  Staff states that the hedge in question was imprudent 

because the Company did not conduct independent, unbiased analysis and due diligence prior to 

the Company making its decision to execute the hedge.
61

  CUB did not write on this issue but 

may participate in questioning related to this issue at hearing. 

3. Rate Base Issues
62

 - Prudency of Monmouth Reinforcement and Perrydale to 

Monmouth (two sections of the Mid Willamette Valley Feeder) 

As stated by Hugh Larkin, Jr. in his Direct Intervenor Testimony on behalf of NWIGU-

CUB, to be included in rate base in the test year, a project must be prudent.
63 

 It must meet 

certain basic criteria.  First, the investment must be in service in the test year; if the investment 

will be in service during the test year, the investment cost must be known and measurable and 

the benefit of the investment must be reflected in the test year as well (i.e., reduced O&M costs, 

increased efficiency).
64

  Also the project must be used and useful pursuant to ORS 757.355(1).
65

 

 The Mid Willamette Valley Feeder Project is made up of four distinct sections.  Only two 

of those sections remain at issue (Monmouth Reinforcement and Perrydale to Monmouth). The 

issue in both cases is one of prudency for both sections of the Project.  The Company claims that 

notwithstanding that the projects were included in the 2011 Modified IRP but not selected for the 

IRP Preferred Portfolio, that the projects were prudently begun and will be prudently completed 

during the test year and should thus be included in rate base.
66

 As noted by the Company, Staff 

claims that the Company should not have developed the two projects on their current timeframe 

                                                 
60 OPUC Order No. 07-032. 

61 UG/221/Staff/1200/Muldoon/4 lines 11-17 and at 13 - 16. 

62 The Testimony of Moshrek Sohby has been adopted by Ken Zimmerman UG 221/Staff/1900/Zimmerman/4 lines 

20 – 22. 

63 UG 221 NWIGU-CUB/100/Larkin/5 lines 22-24. 

64 UG 221 NWIGU-CUB/100/Larkin/5 lines 3-7. 

65 UG 221 NWIGU-CUB/100/Larkin/5 lines 10-16. 

66 UG 221/NWN/3300/Yoshihara/2 lines 14-16; UG 221/NWN/2200/Yoshihara/1 lines 20-21. 
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because the 2011 Modified IRP does not select the projects until the 2025-2026 timeframe at the 

earliest.
67

 In response, the Company argues that the IRP Guidelines do not require the inclusion 

of distribution planning, that the projects are needed to enhance the reliability of the system, that 

a modeled service outage would show the need and that because they have to address bare steel 

anyway it is cost effective to do it all now.
68

   

While the July Partial Stipulation requires the Company to provide an attestation as to the 

in-service date for the Monmouth Reinforcement and Perrydale to Monmouth projects the July 

Partial Stipulation does not settle the issue of whether or not these two projects were prudently 

begun at this time.  It is CUB‘s view that construction of these two projects was premature.   

As detailed by Moshrek Sobhy in his Opening Testimony, the Company has failed to 

justify rate basing of portions of this project.
69

  The Perrydale to Monmouth project investment 

expense was not prudently incurred for several reasons.  First, while this project was included in 

the Company‘s Integrated Resource Plan (―IRP‖) analysis, the IRPs analysis did not choose the 

project for the current action plan.
70

  Second, when you consider the negative growth projected 

in this proceeding, there is no validation for this project being completed at this time.
71

  And, 

third, because the Company‘s response to OPUC-DR-216 stated that the Company did not 

conduct a financial analysis of the investment for this project, the Company was not prudent in 

moving forward with this project at this time.  The decision to invest was based on the system 

                                                 
67 UG 221/NWN/2200/Yoshihara/3 lines 1-4. 

68 UG 221/NWN/2200/Yoshihara/4 lines 17-18; UG 221/NWN/3300/Yoshihara/3 lines 2-3; 

NWN/3300/Yoshihara/4 lines 6-8; and NWN/600/Yoshihara/5 line 23. 

69 UG 221/1100 Sobhy/2-3. 

70 UG 221/Staff/1100/Sobhy/10 lines 3-6; UG 221/Staff/1900/Zimmerman/5 lines 1-4 and lines 16-17. 

71 UG 221/Staff/1100/Sobhy/13 lines 14-16. 
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reliability, replacement of legacy bare steel and system reinforcement.
72

  As Staff notes, this 

should ring additional alarm bells.
73  

 

The Company memo dated August 24, 2011 identified the ―rough estimated cost‖ for this 

project as $13,300,000.
74 

 The response to the OPUC-DR-165 stated that all work would be 

performed by NW Natural crews.
75

  Based on the above, the Company has failed to fully justify 

that the $13,500,000 estimated project cost is a known and measureable expense.  It is, therefore, 

CUB‘s position that the Company has failed to meet its burden of proof to prove that these two 

segments of the MWVF project were prudently constructed at this time.  CUB is requesting that 

the estimate for this project be removed from the test year.  Staff concurs.
76

  Staff, however, also 

offers the option that the Company can come back to the Commission at a later time and then 

attempt to prove that the projects are needed and will be used and useful when put into rates.
77

 

CUB also notes that the July Partial Stipulation provides that to the extent the Commission finds 

that such projects were prudent, parties have agreed that the lower of the forecast or actual costs 

of such projects, incurred as of the rate effective date, will be added to rate base for purposes of 

the Company's revenue requirement. Nothing in that paragraph of the July Partial Stipulation 

precludes the Company from filing a deferral application in the event that the Company believes 

it will incur additional costs related to a project after the rate effective date, or if the amounts that 

have been incurred or will be incurred by the rate effective date are greater than the amount 

included in the Company's original filing for that project and are eligible for deferral. 

                                                 
72 UG 221/Staff/1100/Sobhy/15 lines 16-18 and 16 lines 19-23 and 17 lines 1-8. 

73 UG 221/Staff/1100/Sobhy/17 lines 8 – 11. 

74 UG 221/NWIGU-CUB/100/Larkin/9 lines 5-6. 

75 UG 221 NWIGU-CUB/100/Larkin/10 lines 4 – 9. 

76 UG 221/Staff/1000 Zimmerman/4 lines 15-19; see also Staff/1002 pages 1-4; Staff/1002 pages 12-13; Staff/1003 

pages 1-11; Staff/1003/Sobhy/1-2; UG 221/Staff/1900/Zimmerman/5 lines 19-23. 

77 UG 221/Staff/1900/Zimmerman/6 lines 10-14. 
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Additionally, nothing precludes other Parties from taking any position (supporting or opposing) 

on the deferral application and application for amortization. 

 In terms of the Monmouth Reinforcement Project, CUB thinks that the project investment 

expense was not prudently incurred because the Company‘s response to OPUC-DR 216 stated 

that it did not conduct a financial analysis of the investment for this project.
78

  As stated by Staff,  

[T]he information provided by the Company does not support that ratepayers start 

paying the return of and return on the $8.1 million investment in the Monmouth 

Reinforcement phase in November 2012 while the evidence shows that the project 

will not be needed until the year 2025.
79

  

 

Evidently, the Company‘s decision to invest, while not being based upon financial analysis, was 

based upon system reliability, replacement of legacy bare steel and system reinforcement.  And a 

Company memo, dated August 12, 2011, identifies the ―rough estimated cost‖ as $7,500.000.
80

  

The Company's response to OPUC-DR 175 then identifies the project cost as $8,100,000.
81

 And 

the Company's response to OPUC-DR 165 states that only a portion of the project was sent to bid 

and other portions of the project will be performed by NW company crews.
82

 That response 

provided a copy of the RFP issued by the Company on December 16, 2011 for Phase 1 of the 

Monmouth project.
83

 An email provided in response to NWIGU-CUB DR 95, Attachment G-2, 

dated January 31, 2012, notified Brotherton Corporation as the contractor selected.
84 

  An Excel 

schedule titled "200580 Monmouth" listed amounts charged to various accounts totaling 

$3,322,509.
85

 The response to NWIGU-CUB DR 95 states the project is 15% complete.
86

  

                                                 
78 See also UG 221/1100 Sobhy/3 lines 9-13. 

79 UG 221/Staff/Sobhy/3 lines 17-21. 

80 UG 221/NWIGU-CUB/100/Larkin/11 lines 1-2. 

81 UG 221/NWIGU-CUB/100/Larkin/11 lines 2-3. 

82 UG 221/NWIGU-CUB/100/Larkin/11 lines 3-5. 

83 UG 221/NWIGU-CUB/100/Larkin/11 lines 5-7. 

84 UG 221/NWIGU-CUB/100/Larkin/11 lines 8-10. 

85 UG 221/NWIGU-CUB/100/Larkin/11 lines 14-15. 

86 UG 221/NWIGU-CUB/100/Larkin/11 lines 15-16. 
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Clearly the Company has not fully justified the $5,600,000 identified in the filing as known and 

measureable. The Company's estimate should be removed from the test year, less the amount 

identified in the confidential exhibit that CUB will present.
87

 

4. Operating Income – Out of Period Pension Costs  

Given the rather complex history of pensions, CUB has decided to set down a primer of 

where things currently stand and then to explain what the Company is seeking that is different. 

The Company currently handles its pension expense in accordance with Order 03-057, which 

allows NW Natural to collect in rates approximately $3.8 million annually in FAS 87 pension 

expense.  Under that Order, NW Natural was also supposed to implement deferred accounting to 

provide customer credits in the event that the actual pension expenses were less than those that 

were agreed to in settlement.  If they were greater, NW Natural could then file an application 

seeking deferral of those expenses. 

(1) The agreement in Order No. 03-057, however, was modified in docket UM 1475.  OPUC 

Order No. 11-051 (UM 1475) allows the Company to establish a balancing account to 

track differences between its actual pension expense and the amount recovered in rates.  

The change was made because NW Natural was under-collecting from the rate allowed in 

Order 03-057, and the stipulating parties thought that pattern was going to continue. The 

expectation was that NW Natural‘s pension expense would decline after a few years and 

the balancing account amounts would ultimately turn negative and net to 0. Specifically, 

the agreement states, in relevant part, that:NW Natural will establish a balancing account 

effective January 1, 2011, for its FAS 87 pension expense.  Beginning Jan. 1, 2011 , and 

subject to an earnings test described in paragraph 3, the Company will book to the 

balancing account on a monthly basis all FAS 87 pension expense incurred by the 

Company, net of the amounts recovered in rates for FAS 87 pension expense, as 

stipulated in Order No. 03-507.  Pursuant to Order No. 03-057, NW Natural is authorized 

to collect $3,796,055 annually for FAS 87 pension expense. 

(2) The balancing account described in paragraph 1 will accrue interest at NW Natural‘s 

current authorized rate of return. 

(3) The Company will continue to book amounts to the balancing account and accrue interest 

as described in paragraphs 1 and 2 above until the balance in the account becomes 

negative. After that time, amounts booked to the account will be subject to an earnings 

test as follows:  to the extent that balancing account entries for the calendar year would 

                                                 
87 UG 221/NWIGU-CUB/100 Larkin 10 at lines 21-22 and 11 at lines 1-21. 
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cause the company to experience earnings for that year in excess of its Commission-

authorized return on equity, NW Natural must remove from the balancing account the 

amounts that would cause NW Natural to exceed its Commission authorized return on 

equity. 

… 

(4) The balancing account will terminate upon the effective date of the tariffs filed in 

connection with the first general rate case submitted to the Commission after the balance 

of the FAS 87 pension expense balancing account becomes negative.  The Company may 

not submit a request to amortize the balancing account balance prior to the termination 

date of the balancing account. 

(5) At the next general rate proceeding, any party may request that the Commission decrease 

the FAS 87 expense recovered in rates. No party will request an increase in the FAS 87 

pension expense recovered in rates to be effective prior to the termination of the 

balancing account. 

(6) NW Natural is free to request its next rate case that the Commission give consideration to 

the effect of its pension contributions since the last rate case in setting the Company‘s 

capital structure. 

(7) NW Natural has included in its testimony filed in this case the estimated amount of 

capital contributions it expects to make to its pension accounts over the next several 

years.  The Parties understand that these estimates are based on several assumptions—

most notably, expected interest rates.  Should actual interest rates or other pension results 

vary from the assumed levels, the contributions actually required may be higher or lower.  

The parties agree that this settlement assumes and the Company expressly agrees that the 

Company will make whatever capital contributions are required to maintain compliance 

with PPA requirements including the avoidance of benefit restrictions. 

(8) If, during the term of the balancing account, the Commission alters its policies regarding 

the recovery of pension expenses, the Parties agree to consider whether to alter the 

arrangement agreed to in this stipulation. In the event the parties cannot agree, NW 

Natural will be free to request that  the Commission revisit the pension expense recovery 

agreed to in the stipulation. 

(9) The provision in Order No. 03-057 requiring the Company to defer for refund the 

difference between the actual expense and the rate case level of expense when the actual 

is lower than the rate case level should be eliminated. 

 

In its current rate case, NW Natural is asking the Commission: 

 

(1) To continue to include the same annual amount for FAS 87 expense that was included in 

the 2002 Rate Case ($3,796,000 allocated to Oregon), consistent with the agreement 

approved by the Commission in UM 1475. 

(2) Continue with the pension balancing account for annual differences between actual FAS 

87 O&M expense and the amount included in rates from the 2002 rate case 

(3) Add to rate base the average unrecovered investor contribution during the Test Year, 

which is equal to approximately  $39.2 million pre-tax, and 

(4) Include in rates an annual recovery requirement for the return of unrecovered investor 

contributions amortized over 8 years; annualized amount estimated to be $4.5 million. 
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The problem with requests three and four being made by the Company is that the Company did 

not file for a deferral of the monies that shareholders contributed between 2004 and 2011.  

Therefore, it is asking the Commission to amortize into rates amounts that were not properly 

deferred.  Such action by the Commission would constitute retroactive ratemaking.   

Mr. Feltz‘s Reply Testimony claims to find it odd that NWIGU-CUB do not address the 

actual pension numbers being requested.
88

  Mr. Feltz fails to understand that NWIGU-CUB are 

taking issue with whether the Company should be permitted to have a mechanism of any kind 

that adds unrecovered pension contributions to rate base regardless of the size of the actual 

numbers.
89 

  

Staff details the Commission‘s past actions in reviewing pension funds in its Opening 

Testimony at Staff Exhibit/900.  Staff notes that the Commission has relied on an actuarial 

calculation of the Company‘s Net Periodic Pension Costs (NPPC) since 1986 in determining the 

appropriate level of pension expense to be included in rates.
90

  The NPPC is calculated as of 

December 31 of the previous year using the guidelines established by the Federal Accounting 

Standards board‘s (FASB) in their Financial Accounting Statement (FAS 87), ―Employer 

Accounting for Pensions.‖   

While an independent actuary is used to perform the calculation, the calculation must 

include the fair value of the plan, actual/estimated value of the plan, benefits paid, funding status, 

service costs, interest costs, expected return on assets, amortization of the transitions asset, 

amortization of prior service cost and recognition of gains or losses.
91

  As Staff notes, a major 

                                                 
88 UG 221/NWN/2000/Feltz/18 lines 12-15. 

89 UG 221/NWIGU-CUB/200 Larkin 13 lines 14-21 and 15 lines 1-3. 

90 UG 221/Staff/900/Cimmiyotti/3 lines 1-3. 

91 UG 221/Staff/900/Cimmiyotti/3 lines 1-12. 
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benefit of relying on the NPPC is that it smoothes out the losses and gains so as to smooth out 

some of the market volatility associated with equity markets.
92

  Staff further notes that any 

deviation from FASB guidance would have to be initiated by the issuance of a new statement of 

financial accounting standard by FASB – this has not happened.
93

 

As detailed by Mr. Larkin in his Direct Testimony, the Company is proposing to add 

unrecovered pension plan contributions from investors to rate base.
94

 Company witness Mr. Feltz 

states, in his Direct Testimony, that the Company has been required to pay cash contributions 

totaling $57 million between 2009 and 2011 to its pension plans to meet requirements of the 

Pension Protection Act (PPA) passed in 2006 and the Company now proposes to recover this 

money by adding these contributions to rate base: 

The Company proposes to add the average unrecovered investor contribution 

amount during the Test Year, estimated at $21,929,876 net of deferred taxes, or 

$36,549,793 pre-tax, to rate base...The Company proposes to amortize the pre-tax 

amount over eight years...The revenue requirement impact of this proposal is 

estimated to be $4,568,724, or $36,549,793 divided by eight years.
95

 

 

What Mr. Feltz is asking for is retroactive ratemaking.
96 

 If the Company truly believed special 

treatment should be allowed for the net excess contributions, the Company should have filed an 

application for deferral back in 2004.
97

 It is CUB‘s position that this proposal is neither 

                                                 
92 UG 221/Staff/900/Cimmiyotti/3 lines 12 -16; UG 221/Staff/2100/Cimmiyotti/3 lines 6-19. 

93 UG 221/Staff/900/Cimmiyotti/3 line 23 and 4 lines 1-2. 

94 UG 221/NWN/2000/Feltz/25 lines 17 – 22 and 26 lines 1-2. 

95 UG 221/NWN/400/Feltz/ 27-28. 

96 UG 221/NWIGU-CUB/200/Larkin/15 lines 3-12. 

97 UG 221/NWIGU-CUB/200/Larkin/15 lines 15-17; In Order No. 03-629, the Commission interpreted ORS 

757.259(3) to mean that deferred accounts can only collect funds prospectively.  Since then, the legislature has 

moved the language quoted by the Commission to ORS 757.259(4):  

 

Finally, even if we can infer that URP would have invoked the catchall authorization, ORS 757.259(2)(e), 

the application still would have failed because deferred accounts can only collect funds prospectively.  

ORS 757.259(3) states, in part, ―A deferral may be authorized for a period not to exceed 12 months 

beginning on or after the date of application. 

 

In Order No. 10-117, which relates to the environmental costs dealt with in a later section of CUB‘s brief, the 
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beneficial nor equitable to ratepayers. These cash contributions were necessitated in large part by 

the country's current economic recession.  Mr. Feltz acknowledges as much: 

In 2008 and 2009, the equity and bond markets collapsed, which led to a 

significant decline in the value of the Plans' assets. The recession that followed 

also caused a significant reduction in interest rates to historic lows, which 

dramatically increased Plan liabilities.
 98

 

 

As CUB and NWIGU‘s expert Hugh Larkin explains, the effect of the recession was to 

lower the value of the pension plan assets to the extent that FAS 87 and PPA regulations required 

further contributions from the Company.
99

, As the market recovers, the value of the assets will 

rise and the additional contributions will no longer be necessary.
100 

This is a temporary issue that 

should be corrected over time without adjustments to ratemaking procedures.
101

  Furthermore, 

according to Mr. Feltz, the Company made contributions between 2009 and 2011.
102

 Mr. Feltz 

argues that the pre-paid pension asset the Company is seeking to recover ―was not an expense 

but rather an investment made by shareholders on behalf of customers and that the contributions 

are and will continue to provide benefits to our customers into the future.  In that sense, the 

pension contributions are like plant investment and should be rolled into rates in each rate 

                                                                                                                                                             
Commission referred to the NW Natural‘s acknowledgement that the Commission could not approve a request to 

defer costs that could occur prior to the application date: 

 

Since Northwest Natural‘s original application was filed on January 21, 2010, and the investigation related 

to the soil and ground water was completed prior to December 31, 2009, the Company acknowledges that 

the Commission cannot approve a request to defer the $117,000 of costs that occur prior to the application 

date. 

 

Clearly, NW Natural knows how and when to file for deferrals.  Even if it were appropriate to defer and amortize the 

pension contributions at issue in this docket, NW Natural failed to make appropriate applications in regard to 

pensions. 

98 UG 221/NWN/400/Feltz/23 

99 UG 221/NWIGU-CUB/100/Larkin/48 lines 13-14. 

100 UG 221/NWIGU-CUB/100/Larkin/48 lines 17-18. 

101 UG 221/NWIGU-CUB/100/Larkin/48 lines 18-19. 

102 UG 221/NWN/400/Feltz/24 
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case.‖
103

  CUB disagrees.  Pensions are definitely not like plant investments. There is no tangible 

asset (even Mr. Feltz acknowledges that fact
104

), they cannot be said to be used and useful and 

there was no deferral, neither will they continue to provide benefits to customers.  And to argue, 

without provision of any support, that the Commission has allowed other utilities to include 

prepaid assets to rate base - such as insurance premiums
105 

– is an argument that deserves to be 

given no weight at all. The bottom line is that to now include past contributions in future rates 

would constitute retroactive ratemaking. Retroactive ratemaking is not an appropriate or 

acceptable practice in utility regulation.  

Several Commissions have come to the conclusion that it is not appropriate for ratepayers 

to fund past pension contributions.
106

As one example, the Delaware Public Service Commission 

rejected Delmarva‘s proposal to create a regulatory asset from its 2008 pension loss and amortize 

the asset over five years with rate base treatment of the unamortized balance due to the dramatic 

increase in 2009 pension expense resulting from the economic conditions outside of its 

control.
107 

 There was no deferral in place and the expense remained recorded as an expense on 

Delmarva‘s books.
108

 The Commission ruled that ―[it] should not abandon the traditional 

ratemaking practice of including this expense in Delmarva‘s cost of service,‖
109 

because ―[u]nder 

accounting rules, Delmarva was required to receive approval in order to record the pension 

                                                 
103 UG 221/NWN/3100/Feltz/14 lines 19-21 and 15 lines 1-2. 

104 UG 221/NWN/3100/Feltz/15 line 8. 

105 UG 221/NWN/3100/Feltz/15 line 12-13. 

106 See Re:  Appalachian Power Company, Cause No. PUE-2011-00037, Final Order entered Nov. 30, 2011 (Nov. 

30, 2011 Va. SCC) at 27; Re:  American Electric Power, Case No. 10-0699-E-42T, Final Order entered Mar. 30, 

2011 (WV PSC Mar. 30, 2011) at 38; Re:  Delmarva Power & Light Company, Case No. 9192, Order No. 83085 

(Md. PSC Dec. 30, 2009) at 15-16; Re: Pepco, DC No. 1076-E-480, Order No. 15710 (DC PSC Mar. 2, 2010) at 45-

61. 

107 Re:  Delmarva Power and Light Company, Docket No. 09-414, Order No. 8011 at 48-60. 

108 Id. at 49. 

109 Id. 
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expense on its books as a regulatory asset.‖
110

 The Commission also noted that ―many of 

Delmarva‘s customers suffered similar losses, but they have no place to turn to make them 

whole.‖
111

 The Commission specifically adopted the findings of the Hearing Examiner, which 

seem particularly applicable to the case at hand, in which she stated: 

Further, the Company‘s proposal in this instance gives me the unpleasant feeling 

that Delmarva believes its ratepayers should be its private insurance company.  

Whenever there is a financial downturn or an unfortunate economic event, the 

Company appears to believe the ratepayers should bail it out and make it whole.  

What Delmarva has experienced with the recent economic downturn is nothing 

more than the vicissitudes of business (as painful as that may be) that all 

companies in the United States are grappling with – nothing more.  Although 

Delmarva‘s ratepayers are captive customers; they are not hostages who should be 

required to open their wallets every time the Company suffers an economic 

setback.
112

 

 

Even if the Commission authorized the deferral of future contributions, it is not 

appropriate for ratepayers to fund these past contributions. As Staff notes, to include some prior 

expense increases while not fully examining all expenses and revenues for their respective 

increases and decreases could lead to overstatement of expenses as well as an understatement of 

revenues and each time that occurred could result in a Company over-earning its authorized 

return on equity.
113

 Mr. Larkin recommends removing the unrecovered investor contribution of 

$21,929,876 from rate base and removing the entire $4,568,724 from amortizable expenses on an 

Oregon basis.
114, 115 

NWN is not Oliver Twist, and contrary to what the Company would have the 

Commission believe, the Company does not need any more.  

From 2004 to 2010, while the Company was accumulating the $12,923,909 in cash 

                                                 
110 Id. at 59. 

111 Id. at 57. 

112 Id. at 54. 

113 UG 221/Staff/900 Cimmiyotti/5 lines 5-9. 

114 UG 221/NWIGU-CUB/100 Larkin 47 lines 12-23, 48 lines 1 – 24, and 49 lines 1-6. 

115 UG 221/NWIGU-CUB/200 Larkin 13 line 11 through page 16 line 17. 
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contributions to its pension, in excess of its NPPC and including the weighted cost of gas, the 

Company was at the same time earning $20.048,000 in excess of its authorized 10.2 percent 

ROE.  These excess earnings should have provided NWN the flexibility it needed to fund its 

pensions.
116

  Instead, NWN pocketed the over-earnings. .  

CUB will argue that should the Commission approve NWN‘s request as proposed that the 

Commission will be opening the door to every other utility in town.  This is the first time this 

pension issue has come to the Commission but it will certainly not be the last.  It is important 

that this issue be thoroughly vetted now to ensure that other utilities who might think to make the 

same request will know what the answer will be.  

CUB notes that Staff also requests that the Company‘s pension request be disallowed.
117  

  

5. Environmental Remediation/Cost Recovery 

NW Natural is proposing that all costs that the Company determines to be related to the 

environmental remediation of former manufactured gas plants, which the Company or its 

predecessors operated, should be deferred and collected from ratepayers through a separate 

mechanism that would amortize deferred amounts through a temporary adjustment set each year 

during the PGA.
118

   

In addition to the remediation costs discussed above, NWN also wants recovery of the 

$11 million to $30 million it anticipates it will cost to construct a pumping station at the GASCO 

site, but the Company does not want the same recovery mechanism applied there.  Instead, it 

states that, ―the pumping station involves the construction of utility plant that will be operated 

over a long period of time.  Such plant is normally added to rate base, and amortized over the life 

                                                 
116 UG 221/Staff/900/Cimmiyotti/6 lines 1-6. 

117 UG 221/Staff/900/Cimmiyotti/2 lines 1-21; see also Staff/902 Cimmiyotti/1. 

118 UG 221/NWIGU-CUB/100 Larkin 49 lines 10-13; NWIGU/100 Schoenbeck 13 lines 4- 21. 
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of the plant.‖
119

  NWN notes, however, that if the Commission decides not to add these costs to 

rate base, that they should then be treated like the other SRRM expenses.
120

  The requested 

pumping station at the GASCO site also constitutes environmental remediation for gas supply 

that is no longer used and useful.  This site is no different than the other environmental costs.  

However, if the Commission agrees with the Company that this pumping station is an asset 

appropriately added to rate base over its useful life, then it is irrelevant to this case because the 

pumping station has yet to be built.  As such, the Company is essentially asking the Commission 

to pre-approve a rate base item before it is used and useful. 

Northwest Natural argues for these mechanisms notwithstanding the fact that it has 

insurance policies which should cover all of its costs
121

 that it has filed suit to enforce these 

policies
122

, and notwithstanding the fact that both the United States Environmental Protection 

Agency ("EPA"), and the Oregon Department of Environmental Quality ("DEQ"), have 

previously held the owner of the land responsible for the environmental remediation and not its 

customers.
123

 This would be true whether the Company was a regulated company such as NW 

Natural or an unregulated company subject to competitive pricing.
124

 This all goes to show that 

any cost, subject to earning a return, is not known at this time.
125

  Any proceeds that the 

                                                 
119 UG 221/NWN/1500/Miller/19 lines 10-12. 

120 UG 221/NWN 1500/Miller/19 lines 18-20. 
121 
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underlying facts, NW Natural believes that each of its historical policies provide coverage for the costs related to the 

environmental damage that NW Natural is investigating and remediating.‖    

122 UG 221/NWN/1400/Hart/4 lines 9 – 19‘ UG 221/NWN/1401/Hart/1-18. 

123 UG 221/NWIGU-CUB/100/Larkin/50 lines 9-11. 

124 UG 221/NWIGU-CUB/100 Larkin 50 lines 9 – 13. 

125 The Company has not provided specific proposed charges for the rate schedules it proposes.  Based on 

assumptions in the Company provided illustration Mr. Schoenbeck estimate that the Company proposal would 

recover about $11.5 million per year over the first three years of operation from Oregon customers.  Taken together, 

these estimates suggest an annual cost recovery of about $15 million per year from the two proposed rate schedules.  

UG 221/NWIGU/100 Schoenbeck 14 lines 4 – 14. 



UG 221 Citizens‘ Utility Board of Oregon‘s Pre-Hearing Brief                                 Page 28 of 45 

Company receives from insurance payments could, and should, reduce the cost 

significantly.
126,127 

 

It is, and always has been, clear that the responsibility for remediation should flow to 

those who had responsibility for whatever pollutants were deposited on the land during its use by 

its owner.
128

 In a competitive environment, owners of property who are required to make 

remediation investments cannot recover those costs automatically from their customers.
129

 

Owners of the land that was used in a manner which caused environmental damage are held 

responsible by the EPA and DEQ.
130

 This is so because these owners are the ones who profited 

from the use of the land and were the only ones who could have affected the level of 

environmental damage incurred.
131

  Ratepayers never owned or operated the facilities which 

resulted in the environmental damage. They had no knowledge or input into the operation of 

these facilities. They were merely consumers of services without any control or knowledge of the 

possible effects on the environment of the operations taking place on these sites.
132, 133 

As for 

today‘s customers, the ones NW Natural is asking to pay for these costs, many were not even 

born when these facilities were in operation. 

 Notwithstanding all of the above, the Company‘s proposal would continue to defer costs 

that the Company determines are related to the environmental remediation of these properties to 

a deferred account. The Company would earn a full rate of return on these deferred funds during 

                                                 
126 UG 221/NWIGU-CUB/100/Larkin 52 lines 20-21. 

127 The Company is seeking 100 percent recovery of all prudently incurred expenditures offset by any third parties 
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the period that they remained in the deferred account.
134

  However, the Company avoids an 

earnings test on the amounts deferred by having them convert to an automatic adjustment clause, 

called ―Site Remediation Recovery Mechanism,‖ which would take the balance in the deferred 

account at a specific date and remove one fifth of it for recovery through the mechanism 

proposed by the Company. That amount would then be subject to a prudence review by the 

Commission each year, but would notably not be subject to an earnings test.  During the 12-

month period that the recovery amount is being amortized through rates, the Company would 

collect a Modified Blended Treasury Rate (―MBTR‖) on the balance being recovered through the 

mechanism.
135

 The Company would still continue to earn a full rate of return on the balance 

reflected in the deferred remediation cost account during the period that amounts are being 

amortized and collected from ratepayers.
136

 

So to put numbers to this, as of September 30, 2011, the Company has deferred $64.5 

million in environmental costs ($51.8 million in expenditures, $18.1 million in interest, which 

have been offset by $5.4 million expensed in prior years).
137 

 Going forward, the Company 

conservatively estimates that it will incur an additional $58 million and likely more.
138  

 Currently 

the Company has recorded a $122.5 million regulatory asset related to environmental costs (all 

MPG except $1.1 million).
139 

The proposed Rate Adjustment Mechanism would allow the 

Company to recover prudently incurred costs on a rolling basis, adjusted for future costs and 

receipt of insurance proceeds. It proposes to begin collecting in 2012 amounts already spent and 

deferred; ongoing costs would be collected until 5 years after the year in which the last 
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remediation costs were incurred.
140 

Each year, 1/5 of deferred expenses (offset by insurance 

proceeds) would be put into a ―Site Remediation Recovery Mechanism‖ (―SRRM‖) for 

amortization during Nov. 1 through Oct. 31
st
 period subject to a prudence review during the 

PGA. Any over/under collection would be retained and used to adjust subsequent periods.
141 

 

Each class would pay equal to the percentage of margin.
142

  The Company proposes to recover 

the costs of financing (a mixture of debt and equity) until amounts are collected from customers 

and therefore proposes that its authorized ROR be used to establish those financing costs for 

amounts remaining in the deferred account.  For costs transferred to the SRRM, the Company 

would collect the Modified Blended Treasury Rate established in Order No. 08-263 as financing 

costs on the amounts being amortized that year.
143

  If the Company were to receive insurance 

proceeds that would result in a negative SRRM balance, customers would receive a refund of 1/5 

the negative amount in the SRRM account in the PGA year following the establishment of the 

account as a negative value.
144

 The Company states that the Commission could determine that it 

would make more sense to apply the negative balance to subsequent years, or continue payment 

at a specific level to mitigate upcoming expenses.
145 

 The Company will allocate to its WA 

customers as well.
146

 

A careful review of the Company‘s Reply Testimony evidences that the Company is 

proposing that the SRRM will be an automatic adjustment clause into which remediation costs 

will flow without an earnings test.
147

  CUB does not agree that it is appropriate to convert 
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currently deferred costs into an automatic adjustment clause without an earnings test.  All 

deferred costs are subject to an earnings test. The earnings test exists for a reason: if the 

Company is over-earning at a level that allows it to recover the deferred cost, then ratepayers are 

paying rates that allow the Company to recover its costs and earn a reasonable rate of return.  

NW Natural‘s use of automatic adjustment clauses allows for costs to be assigned to customers 

even when customers are already fully covering the Company‘s costs and paying it a reasonable 

return.  This proposal is not equitable.  This proposal illustrates the Company‘s apparent desire 

to protect its over-earnings through the rate basing of additional assets in order to ensure even 

more over-earning for shareholders at the expense of customers – the stark truth of this statement 

is evident when one considers the fact that NWN already has insurance policies to cover all of 

these costs but still wants to hold customers on the hook. As with regulatory lag, the Company 

does not want to be the one to wait with its hand outstretched.   NW Natural wants current 

ratepayers to be held responsible for costs associated with providing manufactured gas decades 

ago to a group of unknown and unrelated ratepayers.  Costs that are not in any way related to the 

provision of gas today, but are instead incurred by the Company because of its continued 

ownership of pieces of property.
148, 149, 150,151   

 

And, contrary to the arrangements in several other states, NW Natural does not want 

shareholders to share in any of the costs of remediation.
152 

 NW Natural claims that designing a 

mechanism that requires shareholders to bear the costs of ―prudently incurred utility expenses‖ 

would undercut investors‘ ―reasonable expectations, and would undermine the regulatory 

                                                 
148 UG 221/NWIGU-CUB/100/Larkin/51 lines 6-11. 

149 UG 221/NWIGU-CUB/200 Larkin/19 – page 28 line 6. 
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compact, which gives a utility an opportunity to earn its regulated rate of return if it manages 

well.‖
153

 NW Natural would have the Commission believe that the current trend is to impose the 

entire cost of remediation on customers
154

 when in fact several other state commissions have 

required a sharing of the costs, and in some cases, have even held that customers should not have 

to pay any costs.
155

 NW Natural‘s big concession to customers would be letting them have a 

longer time to pay all the costs so as to spread the burden over time.
156   

CUB also notes that NWN makes several references in its testimony to how no one is 

challenging whether these costs are in fact prudent.  This misstates CUB‘s position.  The 

Company is only entitled to recovery of prudent costs incurred for serving current customers.  

The costs at issue here were incurred because of ancient manufacturing practices and do not 

relate in any way to provision of service to current customers.  Today‘s customers did not 

benefit in any way from the manufacturing of gas, or the sale of MGP byproducts.  And, they 

also did not cause the environmental damage that needs to be remediated and which has nothing 

to do with today‘s distribution of gas.
157

  In addition, CUB notes that when the Company 

receives a return on equity from its investments, that return reflects a risk factor. There are risks 

associated with the operation of any business, both competitive and regulated.
 158

 The equity 

return reflects a risk factor associated with the operation of a business.
159

 This risk factor is 

related to unknown factors such as the assessment by the environmental agencies of remediation 

costs against the owners of the land which was contaminated.
160

 Even though a regulated entity 
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has substantially less risk than a competitive company, the return it receives still reflects a 

component related to risk, otherwise it would receive a return on its investment somewhat closer 

to government bonds.
161

 In the case of contaminated property, only the Company‘s management, 

who were employed by the shareholders, could have affected the outcome of the initial 

contamination of this property.
162

 The owners and operators of these facilities should have been, 

or could have been, aware that by-products were either being dumped or stored on site and only 

they could have affected the amount and type of contamination done to these properties.
163

 It 

seems apparent that the Company‘s management accepted the risk from the operation of 

manufactured gas plants that was reflected in the rate of return that they received.
164, 

 

It is likely not appropriate for ratepayers to bear any of the cost of remediation for these 

contaminated sites
165

 and it is certainly not appropriate for ratepayers to bear the full cost of the 

remediation
166

 and have the Company earn a full rate of return on those costs until they are 

reflected in the Company‘s proposed recovery mechanism.
167

  The Company‘s argument that 

customers should pay for past contamination would be a real departure from the regulatory 

compact.
168

 Utility companies accept a rate of return as part of the regulatory compact which 

includes compensation for unknown risks of running a utility.  If it was not for this, utilities‘ 

rates of return would be the same as government securities.
169
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Staff, contrary to the position of CUB and NWIGU, would accept a 90/10 sharing with 

shareholders with customers paying the 90 percent.
170

  Staff‘s proposal is subject to an earnings 

test and would limit the amount to three percent of NWN‘s revenues for the preceding year.
171

  

Staff also recommends to the Commission that on deferred accounts going forward, the 

Commission would agree to allow cost recovery subject to a prudence review and an earnings 

review.
172

  This being the case, Staff says it would only be appropriate to charge ratepayers the 

modified blended treasury rate as interest versus the Company‘s authorized ROE.
173

  CUB does 

not think Staff‘s proposal is fair to customers or that it places enough risk and incentive upon the 

Company to appropriately manage its remediation costs while at the same time maximizing 

proceeds. 

CUB‘s evidence demonstrates, as does Staff‘s, that in the cases it has reviewed, in regard 

to the subject of environmental cost recovery, some level of sharing was authorized, and that in 

at least one state, the utility‘s shareholders were directed to pick up all of the costs.
174

 

NWN‘s arguments that it will suffer grave financial consequences as a result of the 

NWIGU-CUB proposals have no merit.
175

  Utilities cannot recover imprudent costs; this does not 

increase their risk.  Imprudent costs are never recoverable.
176 

  

CUB recommends that the Commission allocate 50 percent of the total environmental 

remediation costs to shareholders.
177 

In addition, the Company should only earn a debt rate of 
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return on the balance reflected in the Deferred Environmental Cost Account.
178

 Once the 

Commission has issued an order stating what amount NW Natural would recover as a 

reimbursement for environmental remediation costs, that amount would be a guaranteed recovery 

amount.
179

 There would be no risk associated with the recovery of this amount by the Company, 

and therefore no equity investment would be necessary.
180

 The Commission's Order would 

guarantee the return of the environmental remediation costs and therefore only a debt return 

should be recovered by the Company, because no risk would be involved in the recovery of the 

authorized amount.
181

 

 In addition NWN offers some new ideas.  The Company notes that it would be agreeable 

to participation in a follow-up docket in the future once there is clarity on the total amount it will 

owe.  In such a proceeding, the Commission could set timelines for completion of work and an 

incentive mechanism to help NWN achieve those targets.  But NWN notes that this option is in 

addition to and not in place of what it is asking for in this case.  It also states that if the 

Commission will give it its requested carrying costs, then it would be willing to decrease the 

portion of the deferral balance that is amortized each year under its proposed SRRM and would 

accept a modification from one-fifth to one seventh of the balance.  CUB finds nothing of 

interest in either of these suggestions other than to note that they are further proof of the 

Company‘s attempts to maintain its over-earning. 
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CUB notes, as one final piece related to environmental cost recovery that NWIGU has 

weighed in on the issue of rate spread related to these costs and that it argues that rather than 

allocate these costs of the basis of equal percentage of margin, the Commission should use ―the 

Company‘s base rate spread proposal‖ which assigns less of these costs to large industrial 

users.
182

  Typically cost allocation follows some level of cost causality – customers who cause a 

cost, should pay for it.  But in this case, none of the current customers, residential or industrial 

caused these costs to be incurred.  These costs derive from gas that was manufactured decades 

ago.  The Company‘s cost allocation between Washington and Oregon, is based on the volume 

of gas supplied to each state: 

The Company believes that around 3.32 percent of its costs of remediation related 

to Gasco should be allocated to Washington customers.  This percentage is the 

Company‘s best estimate of the percentage of gas from the Gasco facility that was 

sold to Washington customer during the period from 1913 through 1956, when 

the plant ceased operations.
183

 

 

 The Company‘s proposal is to allocate costs between states based on gas usage during the 

time, GASCO was in operation and to allocate the Oregon costs between customer classes based 

on equal percent of margin, which excludes gas commodity costs. Because this is a commodity-

related cost, traditional cost allocation principles would suggest that it should be allocated to 

customers based on the marginal cost of gas supply, not the cost of everything but the gas supply 

as the Company is proposing. But, of course, traditional cost allocation principles, assume that 

this cost is related to current service, not service that was provide more than 50 years ago.  CUB 

does not believe there is a fair way to distribute these historic costs to current customers 

consistent with principles of cost-causality.  Given there is no fair way to allocate the costs, CUB 
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recommends that the Commission accept NW Natural‘s proposal because it ensures that all 

customers contribute to this cost recovery on a proportional basis.  

   

6. Amortization of Out of Period State Tax Change – Deferred Taxes 

 In 2009, the State of Oregon increased its state tax rate from 6.6% to 7.9%.
184 

As a result 

of the tax change, the Company recorded a regulatory asset of $5,834,389.
185

 In 2010, the state 

tax rate decreased from 7.9% to 7.6%.
186 

The incremental change as a result of this was 

$1,354,558.
187

 The net of these two items is $4,479,831, which the Company is proposing to 

amortize over five years and has reflected as a decrease of $895,966 to miscellaneous revenues 

in the test year.
188

  However, Data Request OPUC-DR 305 asked the Company why it reflected 

this adjustment as an offset to miscellaneous revenues. The Company's response stated: 

Typically, an amortization of a revenue-related deferred account 

would appear in the rate adjustments area of our income statement, 

and would offset the billing effect coming through in revenues. In 

addition, typical amortizations would be considered during the 

PGA each year. This issue was set for consideration in a general 

rate case. In a general rate case, the rate adjustment section is not 

typically shown, so the amortization is needed as a reduction to 

miscellaneous revenue to generate the revenue requirement needed 

to ensure the amortization of the account.
189

 

 

Ms. Soires, on behalf of the Company, states that, ―the Company does not believe that it was 

required to file for a deferral order in order to update its deferred tax balances, or to collect, 

through rates, tax expenses that would be appropriate in light of its appropriate deferred tax 

balance.‖
190

  The Company argues that the Commission has endorsed changes like this in prior 
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dockets and cites for support UM 55 (sic).  But the facts in UG 55 were very different and the 

docket was resolved by a Stipulation and cannot, therefore, provide precedent here – NW Natural 

admits as much while continuing to push its argument.
191

 CUB strongly disagrees with the 

Company.  Here, the Company did not have an Order from the Commission giving it the right to 

record the tax balance in question as a regulatory asset in 2009.
192

  NW Natural failed to submit 

an application so no other party could examine this regulatory asset and object to this regulatory 

asset prior to the Company requesting to recover on it in this rate case.
193

  What the Company 

―believes‖ is of no import here.  A utility cannot ―update‖ a deferred tax balance if it has not 

filed for a deferral in the first place. The Company, therefore, has no legitimate basis on which to 

bring this issue before the Commission in this rate case.   

Furthermore, this is an example of single issue ratemaking, where the Company has 

singled out an item and is requesting special cost recovery for this item.
194 

The Company could 

have petitioned the Commission to issue an Accounting Order regarding the treatment of this 

issue when it occurred.
195

 It is not appropriate to now set aside this one single issue for future 

recovery. The Company should not be permitted to single out and charge ratepayers for this 

effect of the state tax change, which may have occurred during a period when the Company was 

otherwise earning a reasonable return.
196

 

This is also an example of retroactive ratemaking, and to state otherwise ―flies in the face 

of common sense.‖
197, 198 

All Cost of Service components, i.e., revenues, expenses, and cost of 
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capital, change over time. However, contrary to arguments by the Company the "matching 

principle" dictates that all of the cost of service components should be considered and evaluated 

in relation to the specific test year.
199

 That is why a test year is chosen and utilized, so that a 

proper relationship is established between revenues, expenses, and the cost of capital.
200

 The 

Company, however, claims that because deferred tax balances reflect timing differences that the 

tax balances pertain to future expectations of taxes due.
201

 And on this basis the Company is 

requesting that current ratepayers fund the cost for an event which occurred in a prior period 

outside the test year.
202

 The adjustment that the Company made on its books was to adjust 

deferred taxes for 2007 and 2008 as a result of these state tax rate changes.
203

 This is clearly 

retroactive ratemaking, which is a violation of ratemaking principles, and should be disallowed. 

The Company also tries to legitimize this regulatory asset by claiming that it meets the 

requirements of Statement of Financial Accounting Standards No. 109, Accounting for Income 

Taxes (―FAS 109‖) and a Commission-approved stipulation in 1986 but neither of these items 

provides a legitimate basis on which to establish a regulatory asset related to tax rate change in 

2009.
204

  And we also point out that the Company cannot claim to have paid any increased state 

tax as a result of the change in the 2009 state tax rate.
205

  The Company‘s request in this rate case 

is based entirely upon accounting entries and not upon any cash payment to the state of 

Oregon.
206

  If it is awarded what it is asking it would be a double recovery.
207

  And, for NWN to 

pay the deferred income tax balance it shows on its books, its rate base would have to decline so 
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that no future accelerated depreciation or tax timing differences existed.  This is highly unlikely 

but if it did the Company could go to the Commission and request to collect those taxes from rate 

payers.
208

  Also of note is the fact that the Company earned close to or over its authorized return 

on equity in the majority of the years since 2001 and especially in 2009, the year of the tax 

change, when the Company had record earnings.  Clearly the Company had the financial 

capability to absorb the effect of the non-cash tax change in that year.
209  

 

 CUB and NWIGU‘s expert witness, Hugh Larkin Jr., is recommending disallowing the 

Company's proposed $895,966 reduction to miscellaneous revenues.
210,211 

Staff is also 

recommending disallowance of this adjustment.
212

 

Between rate cases, expenses normally fluctuate.  CUB recommends the Commission 

deny NWN‘s proposal to selectively collect past expenses from customers while retaining the 

benefit of reduced expenses in other categories.  CUB agrees with Staff that, absent a 

Commission-approved balancing account, the collection from, or refund to, customers of these 

fluctuating expenses is not consistent with the Commission‘s deferred accounting policy.
213

 

 

 The Company also notes that given Staff‘s and the Intervenors‘ objections, it would also 

be ―agreeable to extending the amortization period of the deferred tax balance change.  This 

would have the effect of reducing the annual revenue impact associated with recovery of the 

deferred tax balance, but still allow the Company recovery of the appropriate balance over 

time.‖
214

  CUB does not support this proposal.  The Company should have filed for a deferral in 
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this matter and did not.  The Company is not entitled to have these funds deferred and therefore 

is not entitled to have them amortized no matter the amortization period. 

VII. CONTRARY TO NWN’S PRONOUNCEMENTS STAFF AND THE 

INTERVENORS’ PROPOSALS ARE UNLIKELY TO IMPOSE ANY FINANCIAL 

HARM ON THE COMPANY 

 

 Throughout its testimony, the Company argues that the adjustments proposed by Staff 

and the Intervenors will cause financial harm to the Company and increase its risk profile.
215

 Mr. 

Anderson recites a litany of immediate write offs that will be necessitated by a finding in Staff 

and the Intervenors‘ favor
216 

but nowhere does Mr. Anderson, Mr. Miller or anyone else 

testifying on behalf of the Company discuss in any way fairness to customers.  CUB thinks this 

is indicative of the Company‘s attitude to its customers versus its much loved shareholders. 

 In making this argument, Mr. Anderson decries the, ―lower credit ratings, higher 

borrowing costs, less access to capital markets, less liquidity, higher working capital 

requirements and more difficult time responding to the challenges of the current environment . . 

.‖ that he is sure the Company is going to suffer.
217

  But this is starkly juxtaposed with some of 

the Company‘s own exhibits and other testimony.  In Mr. Feltz‘s Direct Testimony, he stated 

that, ―the Company‘s current ratings for each type of debt security from Moody‘s Investor 

Service (―Moody‘s‖) and Standard and Poor‘s Ratings (―S&P‖) . . . of the Company‘s long-term 

and short-term debt are in the single ―A‖ category, with a stable outlook.  The Company‘s debt 

ratings have not changed since January 2012.‖
218

  He also said that, ‗[s]ince the 2002 Rate Case, 

the Company‘s long-term secured debt ratings were upgraded twice and downgraded once by S 
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& P, and upgraded once by Moody‘s.‖
219

  The downgrade was a correction of its default rating 

score.
220 

  

Most recently, in a report issued on June 29, 2011, S & P affirmed the Company‘s 

ratings and outlook, stating that the ratings for NW Natural ‗reflect the 

Company‘s excellent business risk profile and intermediate financial risk profile.‘ 

(emphasis in the original) (citation omitted) S & P goes on to say, ‘[S]upportive 

regulation, a high-growth service area with a mostly residential customer base, 

reliable gas supplies provided by significant storage capacity, access to three 

major gas supply basins, and low operating risk characterize the utility‘s excellent 

business profile.  Its interconnection with only one major pipeline somewhat 

moderates these strengths.‘‖ (emphasis added)
221

 

 

And the latest Moody‘s report cited in the Direct testimony states that the Company‘s: 

A3 senior unsecured rating reflects the predictability and stability of its earnings 

and cash flows from low business risk LDC operations in jurisdictions that 

provide supportive regulatory treatment.  The rating also considers NWN‘s 

relatively high reliance on residential and commercial customers, a characteristic 

that can help mitigate risks associated with the current economic downturn, and 

incorporates its effective cost controls and attention to liquidity.
222

 

 

Moreover, much of the Company‘s arguments about what should and should not be done 

to its ROE were based on what happened to decoupling, SIP, WARM etc.
223

 The Company, 

however,  is keeping all of those programs with minor tweaks, assuming the stipulations are 

approved by the Commission.  Thus, the Company should no longer be heard to argue that it 

needs a higher ROE because it might not have those programs. 

 The Company also argues loud and long about the ―turmoil in the country and the 

world.‖
224 

 But in that same sentence, Mr. Anderson is pointing out what is clear to all of us from 

a review of what Moody‘s and others have said about the Company: ―NW Natural has been able 
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to access markets at favorable rates despite the economic turmoil in the country and the 

world.‖
225 

 Given that NW Natural was able to access favorable rates with the over-earnings that 

it had in prior years, and the fact that, under Staff‘s and the Intervenors‘ proposal NW Natural‘s 

over-earnings will not be allowed to further increase, should not affect NW Natural‘s ability to 

access markets at favorable rates.  Even the Company recognizes that ―interest rates are currently 

near all-time lows . . .[t]he 30-year treasury rate even dipped below three percent in October of 

2011. But NW Natural still argues for a higher ROE because of ―uncertainty‖ caused by 

government intervention.
 226

.  And other information it gives states that investors are more 

interested in utilities because of the uncertain market.
227 

 NW Natural cannot have it both ways.  

Either investors want utilities or they don‘t.  Everything NW Natural has presented to us suggests 

that investors love NW Natural and nothing that we are requesting in this rate case is going to 

change that.   

 NWN wants the Commission to set its rates so as not to reflect ―unsustainably low 

interest rates.‖
228

  CUB wants the Commission to set NW Natural‘s ROE so as not to allow 

continued unsustainably high over-earning by NW Natural. 

VIII. ADDITIONAL RECOMMENDATIONS. 

Notwithstanding that CUB and NWN have now settled both rate design and the requested 

increase to the customer charge, CUB respectfully requests that the Commission outline a 

requirement that any future rate design proposals must be vetted in IRP proceedings if those 

proposals are expected to have a significant effect on energy efficiency.
229 

 This is necessary to 
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ensure that any proposed rate deign is vetted for its affects on supply and demand before it is 

considered in a rate case. 

IX. CONCLUSION. 

 In conclusion, CUB does not support any of the requests being made by the Company in 

the remaining to be resolved ―unsettled issues‖.  From CUB‘s point of view all of these items are 

being requested by the Company for one simple reason – to beef up its already large over-

earning.  NWN is not Oliver Twist and it does not deserve any more. 

 CUB‘s specific requests to the Commission in regard to this docket are as follows: 

 That the Commission set the Company‘s ROE at 9.4 percent. 

 That the Commission set the Company‘s capital structure at 50 percent equity and 50 

percent debt. 

 That the Commission adopt Staff‘s position as to hedging. 

 That the Commission find that the Company was not prudent in moving forward with 

either the Monmouth Reinforcement or Perrydale to Monmouth sections of the Mid 

Willamette Valley Feeder project at this time and that the costs of those projects should 

be removed from the test year. 

 That the Commission find that to include past pension contributions in future rates would 

constitute retroactive ratemaking and that these costs may not be included in the test year.  

And that the Commission find that removal of the unrecovered investor contribution of 

$21,929,876 from rate base and the removal of the entire $4,568,724 from amortizable 

expenses on an Oregon basis is appropriate. 

 That the Commission find that the Company has failed to meet the burden of proof that 

its proposals for environmental remediation costs are prudent.  The request for GASCO 
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pumping station is being made for a plant that is not yet used and useful let alone the fact 

that the request is retroactive in nature because it seeks recovery based on damages 

caused long ago which have no relation to provision of service to current rate payers.  

The SRRM proposal fails for the same reason the costs relate to damage from long ago 

with no connection to current ratepayers.  And in the case of the SRRM the Commission 

should find it is not appropriate for a deferral to be converted to an automatic adjustment 

clause in order to avoid an earnings test.  The Commission should find that it is more than 

equitable for NW Natural‘s shareholders to have to share 50/50 with its customers the 

costs of environmental damage caused decades ago which have no relation to the present 

provision of gas service to the Company‘s current customers. 

 That the Commission find the Company‘s out of period tax adjustments are not prudent 

because they are both examples of single issue rate making and retroactive ratemaking – 

the Company needed to file for a deferral if it wanted to recover these costs.  The 

Commission should therefore find that the Company‘s proposed $895,966 reduction to 

miscellaneous revenues should be disallowed. 

Dated this 20
th

 day of August, 2012. 

Respectfully submitted, 

 
G. Catriona McCracken, OSB #933587 

General Counsel, Regulatory Program Director 
Citizens‘ Utility Board of Oregon 
610 SW Broadway, Suite 400  
Portland OR 97205  
(503) 227-1984 ph  
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