BEFORE THE PUBLIC UTILITY COMMISISON
OF OREGON

LC 48

In the Matter of SIERRA CLUB, COLUMBIA
RIVERKEEPER, FRIENDS OF
THE COLUMBIA GORGE AND
THE NORTHWEST
ENVIRONMENTAL DEFENSE
CENTER’S RESPONSE IN
OPPOSITION TO PUC STAFF’S
MOTION TO ABATE THE

SCHEDULE

PORTLAND GENERAL ELECTRIC

2009 Integrated Resource Plan
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Sierra Club, Northwest Environmental Defense Center, Friends of the Columbia
Gorge and Columbia Riverkeeper (hereinafter, collectively, “Intervenors”) respectfully
submit this response in opposition to the Public Utility Commission (“PUC” or
“Commission) Staff’s June 10, 2010, Motion to Abate the Schedule. Intervenors
appreciate that Staff has not proposed to cancel or reschedule the public hearing
scheduled for June 23, 2010, in Portland, and fully support going forward with that

hearing as scheduled.

Intervenors oppose abatement of the remainder of this docket for two primary
reasons. First, the issues before the Commission are ripe for decision, and continued
delay of the schedule does not serve the interests of ratepayers. Second, even if the
Environmental Quality Commission denies PGE’s Petition, that decision has no real
impact on this docket. Thus, the Commission should move forward with a decision on
PGE’s 2009 IRP according to the current schedule, and the instant motion should be

denied.
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Procedural Background

Portland General Electric, Co. (“PGE”) submitted its 2009 Integrated Resource
Plan (“IRP”) to the Commission on November 5, 2009. On December 3, 2009, Judge
Pines entered an agreed procedural schedule in this docket, with a final Commission
Public Meeting on May 25, 2010. PGE’s recommended portfolio in that IRP called for
installation of pollution controls on the Boardman Plant consistent with the
Environmental Quality Commission’s (“EQC”’) Regional Haze Rule and operation of the
plant until at least 2040. On January 14, 2010, on the eve of PGE’s presentation to the
Commission scheduled for January 19, 2010, PGE sent a letter to inform the Commission
that PGE intended to pursue an alternative operating plan for Boardman. Later that day,
PGE submitted a request to delay the January 19, 2010 presentation. On January 15,
2010, Judge Pines granted PGE’s request to delay the schedule and requested a status

update by January 29, 2010.

In its January 29, 2010, status update, PGE reported that it would request a
technical workshop for the week of February 8, 2010, and file an addendum to its IRP by
the end of February. On February 26, 2010, PGE filed a second status update informing
the Commission that it had scheduled a technical workshop for March 15, 2010. The

technical conference was held as scheduled.

On April 2, 2010, PGE submitted a Petition for Rulemaking to the EQC,
requesting amendment of the Regional Haze Rule (OAR Chapter 340, Division 223)
allowing PGE to operate Boardman without the pollution controls required by the

existing Regional Haze Rule.
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Under the Oregon’s rulemaking regulations, the EQC must either deny the
petition or initiate rulemaking proceedings in writing within 90 days after receipt of the
petition. OAR 137-001-0070. EQC interprets the regulation to require that EQC either
deny or grant in full — including the proposed rule language — a Petition for Rulemaking.
In an April 2, 2010, press release, the Department of Environmental Quality (“DEQ”)

stated:

DEQ officials will study PGE’s proposal and analysis to assess whether it
adequately addresses all the factors needed to comply with federal
regulations. If so, DEQ will begin a new rulemaking process that will
provide the opportunity for the public to review and provide

comment. Depending on the outcome of DEQ’s review and public process
it may be possible to bring a proposed rule revision to the EQC for
consideration by the end of the year.

DEQ News Release (April 2, 2010) available at http://www.deq.state.or.us/news/

prDisplay.asp?docID=3247.

On April 7, 2010, Judge Pines issued a Memorandum requesting a revised IRP
schedule or status update. On April 9, 2010, PGE filed an Addendum to the 2009 IRP,
including a new preferred action plan based on a portfolio that transitioned Boardman off
coal by the end of 2020, but retaining the original action plan based on using coal at
Boardman until at least 2040 as an “alternate” action plan. PGE requested that the
Commission acknowledge both action plans. On the same day, PGE filed a motion to
revise the procedural schedule. The revised schedule proposed a final Commission

Public Meeting on August 24, 2010.

On May 19, 2010, Intervenors filed opening comments in this docket. On the

same day, DEQ announced that it plans to recommend that EQC not adopt PGE’s
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rulemaking petition. DEQ’s invitation for public comment on its recommendation to

EQC that it deny PGE’s petition stated:

DEQ plans to recommend that the commission deny PGE’s

petition, but initiate a subsequent rulemaking to revise the regional

haze rules and establish the proper level of pollution control

requirements for the Boardman plant as part of an early shut

down.
DEQ Public Notice, “DEQ to Propose Denial of PGE’s Petition to Amend Regional Haze
Rules” (May 19, 2010) available at http://www.deq.state.or.us/ aq/haze/proposal.htm
(emphasis added).

On June 10, 2010, PUC Staff filed the instant Motion to Abate the Schedule. The
motion requests that the procedural schedule be abated, with the exception of the June 23,
2010, public meeting, and that a prehearing conference be scheduled for the week of July
6, 2010, to set a new schedule that “will give parties sufficient opportunity to incorporate
any impact of pending actions by the EQC and DEQ into their LC 48 analysis.” Motion
to Abate at 2.

I1. Argument

As explained in Intervenors’ May 19, 2010 Comments, the question about
Boardman that is firmly before the Commission is whether PGE’s investments totaling
around $510,000,000 to comply with existing clean air rules at the Boardman coal plant
would be prudent. This question is primary because PGE proposes an action plan that
makes these significant investments as a “backstop” to its preferred option — 2020
shutdown. As explained further below, the abatement of the schedule will not provide

any more information to answer that question within a reasonable timeframe for decision.

All the information about the costs and risks of investment in pollution controls at
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Boardman is available today, and there is a portfolio under analysis that would avoid
those investments consistent with existing pollution laws. The current schedule is more
than sufficient to provide ample information to the PUC to make a decision either to
acknowledge or not acknowledge PGE’s action plan based on its Diversified Thermal
with Green portfolio.

The secondary question about Boardman presented in PGE’s 2009 IRP is whether
PGE’s 2020 shutdown plan is actionable; and, if so, whether 2020 shutdown is the least
cost, least risk option. As explained in Intervenors’ May 19, 2010, Comments, PGE’s
2020 plan is not actionable on the schedule that PGE purports to require. With regard to
whether the 2020 shutdown plan is the least cost, least risk plan, Intervenors have
submitted significant comments on this issue, and DEQ’s recommendation to EQC has
no effect on the economic and reliability analyses upon which the Commission will base
its decision on this issue.

Assuming that EQC adopts DEQ’s recommendation to deny PGE’s Petition,
EQC’s decision has no real impact on this docket. DEQ’s recommendation that the EQC
deny PGE’s Petition does not indicate anything more than DEQ’s desire for more than
the 90 days its allowed by its regulations to consider PGE’s proposal. DEQ has stated an
interest in evaluating all of the technically feasible and economic controls available for
reducing nitrogen oxides, sulfur oxides, and particulate matter from the Boardman plant
before deciding whether to accept PGE’s proposed rule change. Due to the 90-day
decision-making timeline imposed by rulemaking regulations, DEQ was unable to
complete the thorough review required for such an important rulemaking.

DEQ has clearly indicated, however, that it plans to recommend that the EQC
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initiate a rulemaking to address PGE’s proposal to transition off coal at Boardman by the
end of 2020. See May 19, 2010, public notice. Far from rejecting the concept of an early
shut down coupled with cost-effective control measures in the interim, DEQ explicitly
supports a rulemaking to accomplish just that. DEQ simply needs time to evaluate
whether the combination of controls proposed by PGE, including no controls for sulfur
dioxide, satisfy the regulatory definition of “Best Available Retrofit Technology.” See 40
C.F.R. §51.301. The U.S. Environmental Protection Agency (“EPA”) must review and
approve Oregon DEQ’s BART determination for PGE Boardman. See 40 C.F.R. §
51.308. Any accompanying revision to the State Implementation Plan (“SIP”) is subject
to technical and legal scrutiny by EPA, and failure to satisfy EPA’s requirements can
result in loss of local control of all or parts of the air quality program in Oregon. DEQ is
correct to take the time necessary to ensure that any eventual proposed SIP revision
complies with federal law.

The bottom line is that DEQ’s decision to recommend that EQC deny PGE’s
Petition so that it may open its own rulemaking docket on the issue does not provide any
new information to the Commission regarding PGE’s IRP. Before DEQ announced its
plan to recommend denial of the Petition, neither PGE, nor the other parties, were certain
of the eventual outcome of PGE’s Petition. In the face of that uncertainty, PGE proposed
the current schedule for this IRP docket. DEQ’s position on the Petition was just one of
three significant unknowns related to PGE’s Boardman through 2020 portfolio. This has
been the case throughout this docket, and DEQ’s announcement that it plans to
recommend that EQC deny PGE’s Petition does not give any more certainty — either that

EQC will or will not ultimately change the BART rule — or any more uncertainty, than
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the parties had when PGE proposed the revised schedule for this docket on April 9, 2010,
one week after submitting the Petition.

Moreover, no available information demonstrates that the parties will have more
certainty by the first week of July, the date PUC Staff proposes for a prehearing
conference, than they do today. In its June 19, 2009, Regional Haze rulemaking, the
EQC agreed to expedite consideration of a rule revision based on a decision by PGE to
cease burning coal at Boardman early. No statements by DEQ indicate that the agency
will not move quickly with the rulemaking. Even moving quickly, however, rulemaking
must comply with applicable statutes and regulations. These include the requirement to
publish any proposed rule in the Attorney General’s Bulletin and the provision of a
reasonable public comment period. ORS § 183.335; OAR 340-011-0010, 340-011-0024;
OAR 137-001-005 through 137-001-0060. The purpose of public comment is to ensure
that the agency has considered all of the relevant factors and developed an adequate
record to support its proposed action. Thus, presumably, proposed rules change from the
time of initial conception to adoption.

No public workshops or meetings, or meetings of DEQ advisory committees
required by its rulemaking regulations, have occurred or are scheduled before July. Any
indication from DEQ by the first week in July about a proposed new BART rule will be
extremely preliminary, giving only an indication of the agencies thinking about the issue
with the limited information available to the agency at the time. Given the future scrutiny
of any new BART rule by EPA, the policy supporting public participation, and the EQC
meeting schedule, it is not likely that a final decision on the substantive requirements of

any new BART rule will be made before the October 21 and 22 meeting of the EQC, at
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the earliest. Thus, the parties to this docket are not likely to have any more certain
information during the first week of July about any DEQ or EQC action, than they do
today. Already, the information in PGE’s 2009 IRP has grown stale, and PGE’s current
projections of primary variables are different today from those in the IRP. This problem
will only grow with further delay. Granting the Motion to Abate the Schedule on the
basis of the need to analyze new information from DEQ and EQC will delay resolution of
this docket much longer than currently expected, as a final rule will not be promulgated
until October or December, 2010.
III.  Conclusion

The issues before the Commission are ripe for decision, and continued delay of
the schedule does not serve the interests of ratepayers, thus Intervenors respectfully

request that PUC staff’s Motion to Abate the Schedule be denied.

DATED this 10th day of June 2010.

Attorney for Intervenors:

/s/ Aubrey Baldwin

Aubrey Baldwin, OSB No. 060414
PEAC

10015 SW Terwilliger Blvd.
Portland, Oregon 97219
503.768.6929 phone

503.768.6642 fax
abaldwin@]clark.edu
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Certificate of Service

I certify that I have this day served the foregoing Response to Opposition to PUC

Staff’s Motion to Abate the Schedule upon all parties of record in LC 48 by delivering a

copy by electronic mail or by U.S. Malil to all parties as indicated on the service list

compiled by the OPUC (attached).

Dated this 9th day of June 2010.

Attorney for Sierra Club:

/s/ Aubrey Baldwin

Aubrey Baldwin, OSB No. 060414
Aubrey Baldwin

Pacific Environmental Advocacy
Center

10015 SW Terwilliger Blvd.
Portland, Oregon 97219
503.768.6929 phone

503.768.6642 fax
abaldwin@]clark.edu
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STEVEN WEISS
SR POLICY ASSOCIATE
INDUSTRIAL CUSTOMERS OF
NORTHWEST UTILITIES
MICHAEL EARLY
EXECUTIVE DIRECTOR
IBEW LOCAL 125
MARCY PUTMAN
POLITICAL AFFAIRS &
REPRESENTATIVE
IBERDROLA RENEWABLES, INC

KEVIN LYNCH

TOAN-HAO NGUYEN

FRIENDS OF COLUMBIA GORGE

MICHAEL LANG (C)

ESLER STEPHENS & BUCKLEY

JOHN W STEPHENS (C)

ECUMENICAL MINISTRIES OF
OREGON

JAMES EDELSON

ECUMENICAL MINISTRIES OF
OREGON

JENNY HOLMES
ENVIRONMENTAL MINISTRIES
DIRECTOR
DEPARTMENT OF JUSTICE

STEPHANIE S ANDRUS (C)
ASSISTANT ATTORNEY GENERAL

DAVISON VAN CLEVE
IRION A SANGER (C)
ASSOCIATE ATTORNEY
DAVIS WRIGHT TREMAINE LLP
JOHN DILORENZO

MARK P TRINCHERO

COMMUNITY ACTION PARTNERSHIP

4422 OREGON TRAIL CT NE
SALEM OR 97305
steve@nwenergy.org

1300 SW 5TH AVE, STE 1750
PORTLAND OR 97204-2446
mearly@icnu.org

17200 NE SACRAMENTO STREET
PORTLAND OR 97230
marcy@ibew125.com

1125 NW COUCH ST STE 700
PORTLAND OR 97209
kevin.lynch@iberdrolausa.com

1125 NW COUCH ST
PORTLAND OR 97209
toan.nguyen@iberdrolausa.com

522 SW FIFTH AVENUE, SUITE 720
PORTLAND OR 97204
michael@gorgefriends.org

888 SW FIFTH AVE STE 700
PORTLAND OR 97204-2021

stephens@eslerstephens.com; mec@eslerstephens.com

415 NE MIRIMAR PL
PORTLAND OR 97232
edelson8@comcast.net

0245 SW BANCROFT, SUITE B
PORTLAND OR 97239
jholmes@emoregon.org

REGULATED UTILITY & BUSINESS SECTION

1162 COURT ST NE
SALEM OR 97301-4096
stephanie.andrus@state.or.us

333 SW TAYLOR - STE 400
PORTLAND OR 97204
ias@dvclaw.com

1300 SW FIFTH AVE, STE 2300
PORTLAND OR 97201
johndilorenzo@dwt.com

1300 SW FIFTH AVE STE 2300
PORTLAND OR 97201-5682
marktrinchero@dwt.com
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JESS KINCAID

ENERGY PARTNERSHIP
COORDINATOR
COLUMBIA RIVERKEEPER

LAUREN GOLDBERG (C)

COLUMBIA CORRIDOR ASSOCIATION

CORKY COLLIER

CLACKAMAS COUNTY BUSINESS
ALLIANCE

BURTON WEAST
EXECUTIVE DIRECTOR
CITY OF PORTLAND - PLANNING &
SUSTAINABILITY
MICHAEL ARMSTRONG (C)
SUSTAINABILITY MANAGER

DAVID TOOZE (C)
SENIOR ENERGY SPECIALIST

CITY OF PORTLAND - CITY
ATTORNEY'S OFFICE
BENJAMIN WALTERS (C)
CHIEF DEPUTY CITY ATTORNEY
CITIZENS' UTILITY BOARD OF
OREGON
GORDON FEIGHNER (C)
ENERGY ANALYST

ROBERT JENKS (C)
EXECUTIVE DIRECTOR

G. CATRIONA MCCRACKEN (C)
LEGAL COUNSEL/STAFF ATTY

CABLE HUSTON BENEDICT
HAAGENSEN & LLOYD LLP

RICHARD LORENZ (C)

CABLE HUSTON BENEDICT ET AL
J LAURENCE CABLE (C)

BOMA PORTLAND

SUSAN STEWARD
EXECUTIVE DIRECTOR

ASSOCIATION OF OREGON COUNTIES

PO BOX 7964
SALEM OR 97301
jess@caporegon.org

724 OAK STREET
HOOD RIVER OR 97031
lauren@columbiariverkeeper.org

PO BOX 55651
PORTLAND OR 97238
corky@columbiacorridor.org

300 OSWEGO POINTE DR, STE 220
LAKE OSWEGO OR 97034
burton@ccba.biz

1900 SW 4TH AVE, STE 7100
PORTLAND OR 97201
michael.armstrong@portlandoregon.gov

1900 SW 4TH STE 7100
PORTLAND OR 97201
david.tooze@portlandoregon.gov

1221 SW 4TH AVE - RM 430
PORTLAND OR 97204
ben.walters@portlandoregon.gov

610 SW BROADWAY, SUITE 308
PORTLAND OR 97205
gordon@oregoncub.org

610 SW BROADWAY STE 308
PORTLAND OR 97205
bob@oregoncub.org

610 SW BROADWAY - STE 308
PORTLAND OR 97205
catriona@oregoncub.org

1001 SW FIFTH AVE - STE 2000
PORTLAND OR 97204-1136
rlorenz@cablehuston.com

1001 SW 5TH AVE STE 2000
PORTLAND OR 97204-1136
Icable@cablehuston.com

200 SW MARKET, SUITE 1710
PORTLAND OR 97201
susan@bomaportland.org
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PAUL SNIDER PO BOX 12729
SALEM OR 97309
pshider@aocweb.org

w ASSOCIATED OREGON INDUSTRIES
JOHN LEDGER 1149 COURT ST NE
SALEM OR 97301
johnledger@aoi.org
w *OREGON DEPARTMENT OF ENERGY
KIP PHEIL (C) 625 MARION ST NE - STE 1
SENIOR POLICY ANALYST SALEM OR 97301-3737
kip.pheil@state.or.us
VIJAY A SATYAL (C) 625 MARION ST NE
SENIOR POLICY ANALYST SALEM OR 97301
vijay.a.satyal@state.or.us
w *DEPARTMENT OF JUSTICE
JANET L PREWITT (C) NATURAL RESOURCES SECTION
ASSISTANT AG 1162 COURT ST NE
SALEM OR 97301-4096
janet.prewitt@doj.state.or.us
w BRUCE A KASER PO BOX 958
SILVERTON OR 97381-0958
brucekaser@comcast.net
w RYAN M SWINBURNSON 515 N NEEL ST
COUNSEL FOR MORROW COUNTY KENNEWICK WA 99336

r_swinburnson@verizon.net
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