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BEFORE THE PUBLIC UTILITY COMMISSION
OF OREGON
AR 538/UM 1452

In the Matter of PUBLIC UTILITY
COMMISSION OF OREGON
Investigation into Pilot Programs to
demonstrate the use and effectiveness of
Volumetric Incentive Rates for Solar
Photovoltaic Energy Systems.

Opening Comments

of the Citizens’ Utility Board
of Oregon (CUB) in regard to
Staff’s Straw Proposal and the
Proposed Rules

The following opening comments are provided by the Citizens’ Utility Board of Oregon
(CUB) in regard to the proposed rules generated in Docket AR 538 and the straw proposal
submitted by Staff in Docket UM 1452. CUB will attempt to make specific references to either

the proposed rules or straw proposal as appropriate in making its points.

CUB’s comments focus on four main topics of discussion: 1) the proposed solar capacity
standard; 2) the Federal Energy Regulatory Commission (FERC) jurisdictional issues; 3) the
setting of a volumetric incentive rate (VIR), and 4) the rate cap permitted in the statute. CUB
also notes the need for the OPUC to request that the Department of Revenue review the tax
effects of the implementation of these processes — will the current tax structure encourage or

discourage residential and small business persons from participating in this pilot program.

Support for Other Joint Testimony

CUB has worked in conjunction with other parties to develop responses to the draft rule
and straw proposal in addition to these comments. CUB supports the efforts to find a workable

balance between customer concerns and industry needs. CUB believes that the comments



10

11

12

13

14

15

16

17

18

19

20

21

22

developed by RNP (together with other parties - referred to as “RNP, et al”) largely accomplish
this goal. CUB’s comments do not conflict with the issues addressed in the testimony submitted

by RNP, et al.

Solar Capacity Standard

CUB agrees that there is little to address in terms of new rules for the solar capacity
standard set forth in HB 3039. But CUB notes, for the record, that the solar capacity standard set
forth in the bill does not alter the requirement that an electric utility demonstrate prudency — See
Section 8 of HB 3039. Therefore, the cost recovery mechanism outlined in the proposed rule
860-084-0060 includes the same vigorous prudency review for solar projects as that applied to

any other resource decision that a company might propose.

FERC Jurisdictional Issues

CUB acknowledges the difficulties with potential FERC preemption issues as outlined by
Staff in its Comments filed on December 21, 2()()9,1 CUB takes the position that consumers
(and clean energy industries) would be best served through the development of a system that
avoids the FERC preemption issue but still allows the State of Oregon to test new incentive

mechanisms for encouraging clean energy resources.

As outlined in the DOJ memorandum there are two approaches to avoiding the issue of
potential FERC jurisdiction. First, there is the use, at least in the residential and small business

setting of “parallel” net metering. The PUC is explicitly authorized to set net-metering rates.

! Staff’'s Comments also included the legal analysis performed by the Oregon Department of Justice and dated
December 15, 2009.
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Given the fact that systems up to 2MW can be net-metered, there is more than adequate room
under existing rules to permit use of this mechanism for both residential and small scale
business. Second, the Oregon Public Utility Commission (PUC) could require the IOUs to a)
enter into power purchase agreements with pilot program participants as long as the contracting
parties voluntarily agreed to a rate for power sold under the contract, or b) require IOUs to issue
Requests for Proposals (RFP) to pilot program participants for supply of energy. These
measures are necessary to avoid the transactions being designated as “wholesale transactions”

over which FERC has exclusive authority.

While, most of the discussions have assumed an RFP process oriented toward small and
large commercial systems, CUB recognizes that individual residential customers may not wish to
undertake complex RFP application processes.CUB, therefore, proposes the modification of this
idea to instead utilize an aggregation of multiple residential customers into one RFP, much like

the model utilized by the Solarize Portland project (www.solarizeportland.org).

There is also a proposed concept to avoid FERC preemption that suggests that the
Renewable Energy Certificates (RECs) can be used to represent the premium value of the solar
resource above the avoided cost of the resource with the Commission setting the price of RECs
within the pilot. CUB is interested in hearing more about the concept but has initial concerns
about two aspects of the proposal. First, RECs are a tradable commodity whose prices are set
through a market. Second, it is not clear what will happen to the value of RECs under a carbon-
reduction regime, such as cap-and-trade or some other mechanism. Some think that RECs will

have little value outside of Renewable Portfolio Standard compliance markets. Given the above,
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CUB recommends that the Commission not interfere with a current active REC market so as not
to base the pilot on a mechanism that may not be viable or available in the long-term. CUB does,

however, look forward to further discussions about the proposal in future workshops.

Additionally, CUB does not support the Purchase Power Agreement concept that has also
been discussed because it requires an individual residential customer to voluntarily agree to a
rate for power sold under the contract and prohibits the setting of a VIR rate by the OPUC. This

would work counter to the aims of the pilot.

In summary, CUB can support the concept of parallel net-metering and the concept of an

RFP process as workable mechanisms to test the FIT-type approach but avoid federal jurisdiction

issues.

Setting the Rate within the New Pilot Structure

CUB understands that there will be a workshop specially dedicated to the rate-setting
issues involved in developing the pilot projects. CUB also understands that the
RNP, et al. comments already explore these issues in substantial detail. CUB is supportive of
RNP et al.s” analysis but writes separately to emphasize the consumer issues at play in this

Docket.

RNP, et al delve deeply into various factors that might go into setting an appropriate
Volumetric Incentive Rate (VIR) — whether or not the VIR is used in parallel with net metering.

They list use of federal tax credits, geographic location, financing costs, financing availability,
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They also note that “average” costs for systems may be difficult to determine and that the rise or
fall of system prices may be difficult to predict. CUB agress with these points. CUB also agrees
with the use of three key principles in setting initial VIRs:
¢ [Initial VIRs should be set at levels sufficiently high enough to result in system
installations today
e Future VIRs should reduce according to real-world market conditions, as established
with the best market data that can be cost-effectively obtained
¢ VIR reductions should be transparent with sufficient notice to all prospective program

participants of any impending change.

CUB does, however, caution against setting the VIR rate too high or no useful lessons
will be learned because demand will be inflated due to an excessive incentive rate. It seems to us
that what we are trying to test in this pilot is to test whether a mechanism exists that can
supplement, or even improve upon, the existing support structure for the “above-market” costs of
renewable resources, in this case solar. In other words, can a VIR be used in place of or in
addition to state tax credits and incentives from the Energy Trust of Oregon (ETO) to increase
the installation of distributed solar resources? Currently, the ETO determines appropriate
incentive levels after examining market conditions and projecting potential incentive levels that

can move and eventually transform the market.

CUB encourages the Commission to request that the ETO do a similar examination in

this case to determine appropriate incentive levels and enter their analysis into the record for

| - {Comment [RM1]: Is this isolation or insulation? ]
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consideration by the Commission and other parties. Because we have a resource in the ETO
with the experience to successfully set incentive levels while still ensuring appropriate value and
protection for the ratepayer, we should avail ourselves of that resource. CUB acknowledges that
this rate will certainly be higher than traditional resources but, utilizing the ETO’s experience,

we are confident that the rate level will be appropriate and supported by substantial analysis.

Once the rate is set based on analysis from the ETO, CUB submits that the process
outlined by RNP, et al for “small-scale qualifying systems,” which by definition are residential-
sized systems, be utilized. RNP, et al’s testimony, as summarized in the chart on page 14,
suggests that the VIR is adjusted every quarter based on whether or not capacity reserved for that
time period is fully allocated or not. If it is fully allocated, the announcement of a new VIR rate
(reduced by up to 10 percent) is made at least 30 days before the end of the period. The process
would be continued for each successive time period until the reserved capacity was not fully
allocated. That rate would then be maintained until such time as the capacity is fully allocated
again before the end of the period, thus triggering another reduction in the rate (again, up to 10

percent).

CUB believes that that the analysis of needed incentive levels by the ETO in order to
establish to establish an initial rate and the subsequent process to reduce rates constitute a fully
transparent process, allowing ratepayers to understand the process and be able to weigh risks and

benefits of participating in the program up front or waiting until a later time.

CUB looks forward to the future workshop to fully explore these issues.
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A Potential Rate Cap

Section 2(7) of HB 3039 states: “The commission may establish total generator

nameplate capacity limits for an electric company so that the rate impact of the pilot program for

Comment [RM2]: Format issue. Not sure how
to fix it.

for the class in any year.” It is important to note that the cap of 0.25 percent is a permissive

element, not a required one. CUB agrees with this approach.

There have been some comments made during the course of various workshops to the
effect that one of the goals of this pilot is to explore how to replace taxpayer subsidies for
renewable resources with ratepayer subsidies. While CUB does not believe this view is widely
shared, CUB feels it necessary to underscore that while CUB is supportive of diversifying our
utilities’ resource mix, and believes that such diversification benefits customers in the long term,

CUB is against the pursuit of such a course without any regard to cost.

Additionally, while CUB views itself as an ally of clean energy industries, ratepayers are
not responsible for being an economic engine to drive the development of clean energy
industries. Economic development is not an appropriate primary use of ratepayer dollars.
Utilities are required to provide service to customers on a least-cost, least-risk basis and we

caution the other parties in this process from moving too far from this fundamental principle.

At several points during the ongoing discussion, there have been concerns expressed
about “perverse incentives” that could lead consumers to consume additional energy to meet a

higher level of energy productions from the FIT-supported systems. CUB feels compelled to
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point out that current efforts to acquire power through efficiency efforts is currently costing
approximately 2 cents per kilowatt hour. However, we are considering resources in the FIT pilot
that may require a rate reaching or exceeding 40 cents per kilowatt hour, 20 times the cost of

efficiency. We do indeed want to avoid perverse incentives.

While CUB does not advocate that the Commission impose the allowed rate cap, CUB
does request that the Commission and the parties be very cognizant of rate impact as we design
the pilot. It is our hope that this pilot will provide information regarding system benefits and the
required support to attain those benefits from these resources in a sustainable way over time. As
we noted earlier, if we simply learn that spending top dollar encourages more solar system

installation, we will not have gained much valuable information.

As the Commission fashions a workable pilot project, CUB asks that it recognize whether
the rate cap is being exceeded. If it is being exceeded, CUB requests that there be a discussion
put in the record regarding how much the cap is exceeded and that there be some projected
benefit to customers. If no benefit to customers is identified, then there should be some analysis

on potential sustainability of rate support for the resources.

Effect of the current state and federal tax laws upon participation in the pilot program under the
processes suggested in these Comments.

CUB also notes the need for the OPUC to request that the Department of Revenue review
the tax effects of the implementation of these processes — will the current tax structure encourage

or discourage residential and small business persons from participating in this pilot program.



Conclusion

CUB appreciates the efforts of the PUC staff and the other participants in this rulemaking
and investigatory process. We have been covering a lot of ground quickly and exploring
complex issues. CUB is optimistic that the process will result in a pilot that will teach us
valuable lessons about how to support nascent energy resources in order to ensure long-term
stability and diversity of our resource mix. We look forward to the continued discussions and

are confident that we will be able to develop workable solutions to issues as they arise.

This concludes CUB’s comments.
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W LIVELIGHT ENERGY

KEITH KNOWLES
PRESIDENT
1750 SW 187TH AVE
BEAVERTON OR 97006
keith@livelightenergy.com

NORTHWEST ENVIRONMENTAL
BUSINESS COUNCIL

ROBERT GROTT

620 SW FIFTH AVE STE 1008
PORTLAND OR 97204
robert@nebc.org

NORTHWEST NATURAL
BILL EDMONDS
DIRECTOR - ENVIRONMENTAL
POLICY
220 NW 2ND AVE
PORTLAND OR 97209
wre @nwnatural.com

OBSIDIAN FINANCE GROUP
LLC

J FRANKLIN CABLE

10260 SW GREENBURG RD STE
1150

PORTLAND OR 97223

fcable @obsidianfinance.com

OREGON MUNICIPAL ELECTRIC
UTILITIES ASSOC
TOM O'CONNOR
EXECUTIVE DIRECTOR
PO BOX 928
SALEM OR 97308-0928
toconnor @teleport.com

OREGON SOLAR ENERGY

INDUSTRIES ASSOCIATION

DESARI STRADER
EXECUTIVE DIRECTOR

3855 SW 153RD DR

BEAVERTON OR 97006

desari @oseia.org

MILLER NASH ET AL
BRIAN B DOHERTY

111 SW 5TH STE 3400
PORTLAND OR 97204-3699
brian.doherty @millernash.com

ENVIRONMENTAL LAW
ALLIANCE WORLDWIDE
JENNIFER GLEASON

1877 GARDEN AVE
EUGENE, OR 97403

ANNIE LEINEWEBER
805 SW BROADWAY STE 400
PORTLAND OR 97205
noweststra@aol.com

OBSIDIAN FINANCE GROUP
LLC
JEREMY W HULL

ihull @ obsidianfinance.com

OREGON RURAL ELECTRIC
COOPERATIVE ASSN
SANDRA FLICKER

1750 LIBERTY ST SE

SALEM OR 97302-5159
sflicker @oreca.org

OSEIA
SETH PRICKETT

DIRECTOR, PUBLIC POLICY
GOVT AFFAIRS
3548 NE SIXTH AVE
PORTLAND OR 97212
sethprickett@ gmail.com
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W  PACIFIC ENERGY VENTURES

LLC
JUSTIN KLURE

iklure @ peventuresllc.com

PACIFIC POWER & LIGHT

ERIK ANDERSON

825 NE MULTNOMAH ST STE 1800
PORTLAND OR 97232

erik.anderson @pacificorp.com

PETER ROBERTS LLC
PETER ROBERTS

3731 PINE CANYON DR
EUGENE OR 97405
peterbroberts @comcast.net

RATES & REGULATORY
AFFAIRS - NW NATURAL
JENNIFER GROSS

220 NW 2ND AVENUE
PORTLAND OR 97209
jennifer.eross @nwnatural.com

RESEARCH 13

BOB BEAULAURIER
2597 KILHENNY CT
WEST LINN OR 97068
bob@research13.com

SOLAR ENERGY SOLUTIONS,

INC.

ANDREW KOYAANISQATSI
PRESIDENT

3730 SE LAFAYETTE CT

PORTLAND OR 97202

andrew @solarenergyoregon.com

W PACIFICORP

KYLE L DAVIS

MGR ENV POLICY &
STRATEGY
825 NE MULTNOMAH STE 2000
PORTLAND OR 97232
kyle.l.davis @pacificorp.com

PACIFIC POWER & LIGHT
JOELLE STEWARD
REGULATORY MANAGER
825 NE MULTNOMAH STE 2000
PORTLAND OR 97232
joelle.steward @pacificorp.com

PORTLAND GENERAL
ELECTRIC
BRENDAN MCCARTHY
STATE AFFAIRS SPECIALIST
121 SW SALMON ST 1WTC0301
PORTLAND OR 97204
brendan.mccarthy@pgn.com

REC SOLAR
ANDREW NOEL

833 SE MAIN ST

PMB 134

PORTLAND OR 97214
anoel @recsolar.com

SOLAR CITY

COLIN MURCHIE

4007 29TH ST

MT. RAINIER MD 20712
cmurchie @solarcity.com

SOLARCITY

ROB LAVIGNE

6312 SW CAPTIOL HWY ., NO. 180
PORTLAND OR 97239

rlavigne @solarcity.com
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SOLARWORLD CALIFORNIA STATE CAPITOL

JANET M GAGNON REPRESENTATIVE TOBIAS
GOVERNMENT RELATIONS READ

MANAGER PO BOX 2101

4650 ADOHR LN BEAVERTON OR 97075

CAMARILLO CA 93012 rep.tobiasread @state.or.us

janet.gagnon @solarworldusa.com

STOEL RIVES LLP STOEL RIVES LLP
DINA M DUBSON STEPHEN C HALL
900 SW FIFTH AVE STE 2600 900 SW FIFTH AVE - STE 2600

PORTLAND OR 97204-1268
dmdubson @stoel.com

PORTLAND OR 97204-1268
schall @stoel.com

SUNEDISON RUSS WRIGHT

JOE HENRI

12500 BALTIMORE AVE rwright @sunedison.com

BELTSVILLE MD 20705

jhenri @sunedison.com

SUNLIGHT SOLAR ENERGY SUSTAINABLE SOLUTIONS

INC UNLIMITED LLC

CHANCE CURRINGTON STEVEN MCGRATH
PROJECT MANAGER 1339 SE 8STH AVE #B

chance.currington @sunlightsolar.com

PORTLAND OR 97214
steve @solutions21st.com

TANGERINE SOLAR THREE PHASE ELECTRIC

STANLEY FLOREK ROBERT LANE

3518 FREMONT AVE N STE 267

SEATTLE WA 98103 rlane @threephaseelectric.com

stanley.florek @tangerinesolar.com

TANNER CREEK ENERGY TANNER CREEK ENERGY

ALAN HICKENBOTTOM CRAIG STEWART
PRESIDENT 4210 SW ALTADENA AVE

4210 SW ALTADENA AVE PORTLAND OR 97239

PORTLAND OR 97239 craig @tannercreekenergy.com

alan @tannercreekenergy.com
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TONKON TORP LLP

JACK ISSELMANN

888 SW FIFTH AVE STE 1600
PORTLAND OR 97204
jack.isselmann @tonkon.com

VOLTAIR WIND POWER INC
ROBERT MIGLIORI

24745 NE MOUNTAIN TOP RD
NEWBERG OR 97132
robert.migliori @ gmail.com

WALMART

STEVE W CHRISS

2001 SE 10TH ST
BENTONVILLE AR 72716-0550
stephen.chriss @ wal-mart.com

UNIVERSITY OF OREGON
FRANK E VIGNOLA
DEPARTMENT OF PHYSICS
1274 UNIVERSITY OF OREGON
EUGENE OR 97403-1274
fev@uoregon.edu

VOTE SOLAR

CLAUDIA EYZAGUIRRE
400 BRANNAN ST STE 609
SAN FRANCISCO CA 94107
claudia@votesolar.org

Respectfully submitted,

Y

G. Catriona McCracken

Staff Attorney

The Citizens' Utility Board of Oregon
610 SW Broadway, Ste. 308
Portland, OR 97205

(503)227-1984
Catriona@oregoncub.org
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