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Q. PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS 1 

ADDRESS. 2 

A. My name is Kay Marinos.  I am employed by the Public Utility Commission of 3 

Oregon (OPUC) as the Program Manager of the Competitive Issues Section in 4 

the Telecommunications Division.  My business address is 550 Capitol 5 

Street NE, Suite 215, Salem, Oregon 97301-2551.  6 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND WORK 7 

EXPERIENCE. 8 

A. My Witness Qualification Statement is found in Exhibit Staff/101.  I have 9 

performed various types of work within the telecommunications industry for 10 

over 25 years.  My experience has been largely in the regulatory field, both 11 

within a telecommunications company, i.e., Verizon and its predecessor 12 

companies GTE, NYNEX and Bell Atlantic, and at the National Exchange 13 

Carrier Association (NECA) that provides service to all incumbent local 14 

exchange carriers in the U.S.  I have a Masters Degree in Economics, and 15 

have completed all of the required and elective coursework for a Ph.D. in the 16 

same subject.   17 

For the previous five years I have been the staff member at the Oregon 18 

Commission responsible for reviewing carrier applications for Eligible 19 

Telecommunications Carrier (ETC) designation and producing 20 

recommendations to the Commission regarding the applications.  I also 21 

manage the annual recertification process for the continuance of federal 22 

universal service support funds to all current ETCs, including all incumbent 23 
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local exchange carriers (ILECs) in Oregon.  I was the lead staff member in 1 

Docket UM 1217, the docket in which the Commission established the current 2 

requirements for initial and continuing designation of federal ETCs in Oregon. 3 

The ETC applications that I reviewed include those from one wireline carrier 4 

(ComSpan) and four wireless carriers (Edge Wireless, Snake River PCS, AT&T 5 

Wireless fka Cingular Wireless, and LCW).   6 

Q. WHAT IS YOUR ROLE IN THIS DOCKET? 7 

A. I am the Staff case manager in UM 1437.  As the case manager, I am 8 

responsible for Staff's overall recommendation in this docket.   9 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 10 

A. I will present Staff’s summary recommendations and provide an assessment of 11 

the extent to which TracFone demonstrates that it meets the requirements for 12 

designation as a federal Eligible Telecommunications Carrier (ETC) in Oregon. 13 

Q. DID YOU PREPARE EXHIBITS FOR THIS DOCKET? 14 

A. Yes. In addition to my Witness Qualification Statement, I prepared Exhibit 15 

Staff/102 through Exhibit Staff/140. 16 

Q. HOW IS STAFF’S TESTIMONY ORGANIZED? 17 

A. Staff presents testimony on five issues.  I am the summary witness, and I also 18 

serve as the expert witness on issues I, II, III, and most of the sub-issues under 19 

issue IV.  All issues except issue II address the requirements for ETC 20 

designation in Oregon that all applicants must meet.  Issue II is specific to 21 

TracFone’s application in that TracFone is the first ETC applicant subject to an 22 

FCC order of forbearance.  Issue I addresses specific requirements relating to 23 
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the general obligations of an ETC to offer and advertise the supported services 1 

throughout the proposed designated service area.  Issue III addresses the 2 

requirement that all ETCs must submit annual reports to demonstrate 3 

continuing compliance with ETC designation requirements.  Issue IV addresses 4 

the requirement that all ETCs offer Lifeline services and participate in the 5 

Oregon Telephone Assistance Program (OTAP).  As Program Manager of the 6 

Oregon Telephone Assistance Program (OTAP), Staff witness Jon Cray 7 

addresses Issue IV, and three related sub-issues (A, B, and H) under Issue V.  8 

Issue V. addresses the public interest considerations related to ETC 9 

designation.  A table of contents follows. 10 

 11 
Background and Introduction ...................................................................... 7 12 

Issue I:  Requirements for Initial ETC Designation……………………….…11   13 

Issue II:  FCC Forbearance Order ............................................................. 32 14 

Issue III:  ETC Annual Reporting Requirements ..................................... 326 15 

Issue IV:  Requirements for ETP Designation and OTAP  ........................ 39 16 

Issue V:  Public Interest Considerations ................................................... 40 17 
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SUMMARY RECOMMENDATION 1 

Q.  WHAT IS STAFF’S SUMMARY RECOMMENDATION? 2 

A. Staff cannot recommend the Commission approve TracFone’s application for 3 

ETC status in Oregon at this time.  However, in the event the Commission 4 

wishes to approve TracFone’s application, I will include a list of conditions in 5 

my next round of testimony that Staff recommends the Commission adopt.     6 

Q. WHAT ARE THE PRIMARY REASONS STAFF CANNOT RECOMMEND 7 

APPROVAL AT THIS TIME? 8 

A. Staff cannot recommend the Commission approve TracFone’s application for 9 

the following reasons.  First, TracFone’s application is incomplete as filed.  10 

Although TracFone did provide some further information in testimony, Staff 11 

issued numerous data requests in an effort to obtain the information needed to 12 

make a positive recommendation.  As of the date of these reply comments, 13 

many issues remain unresolved because Staff still does not have the 14 

requested information.  Second, there are Commission requirements that 15 

TracFone states it cannot meet.  In the event  the Commission wishes to 16 

approve TracFone’s ETC designation, the Commission should issue an order 17 

that either (1) is not effective until TracFone shows it can meet the 18 

requirements or (2) is not effective until TracFone applies for, and obtains, all 19 

necessary waivers of the requirements from the Commission.  Third, 20 

TracFone’s Lifeline offering is insufficient to meet the needs of the low-income 21 

population and it provides insufficient value for the Lifeline payments it will 22 

receive in turn from the Federal Universal Service Fund (FUSF).       23 



Docket UM 1437 Staff/100 
 Marinos/5 

 

Q. IS THIS STAFF’S FINAL WORD IN THIS DOCKET? 1 

A. No.  Staff will review the testimony of other parties and the Applicants and 2 

TracFone’s rebuttal testimony, which is due on August 23, 2010.  Also, it is 3 

possible that a settlement conference may be held.  Staff hopes that TracFone 4 

will address and mitigate the concerns of Staff and other parties.   5 

Q. WHAT ARE THE POSSIBLE STAFF RECOMMENDATIONS OR POSITIONS 6 

IN THIS CASE?  7 

A. There are several possibilities.  One possibility is that Staff and the Intervenors 8 

reach settlement with the Applicants on a set of conditions and support 9 

TracFone’s request for ETC status.  A second possibility is that Staff could 10 

recommend ETC status be denied.  A third possibility is that Staff could 11 

recommend ETC status be granted, subject to conditions it believes are 12 

necessary to meet the requirement of Order 06-292, which TracFone or the 13 

other parties may dispute.     14 

Q. DOES STAFF SUGGEST ANY CONDITIONS FOR TRACFONE’S 15 

DESIGNATION AT THIS TIME?  16 

A. Based on the information currently available, Staff’s testimony suggests 17 

conditions that could ameliorate some of the deficiencies identified in 18 

TracFone’s case to date.  The suggested conditions may assist the Applicants 19 

and other parties, as well as the Commission, in analyzing whether TracFone 20 

should receive ETC status.  The conditions should not be viewed as final 21 

recommendations, however, until TracFone has an opportunity to file Rebuttal 22 
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Comments and provide more information as necessary to fill existing gaps.  1 

The suggested conditions are explained within the relevant issues discussions.    2 

Q. WHAT ARE THE REMAINING SCHEDULED ACTIVITIES IN THIS 3 

DOCKET?  4 

A. The remaining major events in this Docket are as follows: 5 

August 23, 2010  All Parties' Reply Testimonies due 6 

September 20, 2010  Evidentiary Hearings 7 

October 18, 2010  Opening Briefs 8 

November 15, 2010  Reply Briefs 9 

Therefore, the schedule allows for more opportunities for parties to share 10 

concerns and resolve issues.   11 

 12 
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BACKGROUND AND INTRODUCTION 1 

Q. WHAT IS AN ETC? 2 

A. The Telecommunications Act of 1996 (the Act) provides for the designation of 3 

carriers eligible to receive Federal Universal Service Fund (FUSF) support.  4 

See 47 USC § 214 (e).  These carriers are referred to as Eligible 5 

Telecommunications Carriers or ETCs.  Section 214(e)(2) of the Act gives state 6 

commissions the primary responsibility for granting ETC designation.   7 

Q. WHAT IS THE PURPOSE OF THE FUSF? 8 

A. The purpose of the FUSF is to provide support to further the goals of universal 9 

service as set forth in the Act.  These include the provision of quality 10 

telecommunications services at just, reasonable and affordable rates, and of 11 

access to services in rural areas comparable to services in urban areas.        12 

Q. WHAT TYPES OF FUSF SUPPORT ARE AVAILABLE TO AN ETC? 13 

A. There are two types of support available to carriers designated as ETCs.  The 14 

first is support from the “high-cost” fund.  This support is intended to ensure 15 

that consumers in all regions of the nation have access to, and pay rates for, 16 

telecommunications services that are reasonably comparable to those in urban 17 

areas.  The second type of support is from the “low-income fund.”  This support 18 

is intended to ensure that quality communications services are available to low-19 

income customers at just, reasonable and affordable rates through the offering 20 

of discounts to qualifying low-income customers.        21 

Q. WILL TRACFONE CLAIM BOTH TYPES OF FUSF SUPPORT?   22 
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A. No.  TracFone requests designation as an ETC for the purpose of claiming only 1 

low-income support.   2 

Q. WHAT ARE THE REQUIREMENTS FOR ETC DESIGNATION IN 3 

OREGON?  4 

A. The Commission established requirements for ETC designation in Order No. 5 

06-292, after carefully considering requirements set forth in the Act and 6 

stringent requirements proposed by the FCC.  This docket is not the place to 7 

reconsider new or modified requirements for ETCs.  If, due to the unique 8 

nature of TracFone’s provisioning of, and model for offering, service, some of 9 

the requirements should not apply, TracFone bears the burden of 10 

demonstrating why they should not.   11 

The requirements adopted in Order No. 06-292 are specific requirements to 12 

demonstrate that the ETC applicant meets the general conditions for 13 

designation in Section 214(e) of the Act.  The Act simply states that an ETC 14 

must offer and advertise the supported services throughout its designated 15 

service area, either using its own facilities or a combination of its own facilities 16 

and resale of another carrier’s services.  Order 06-292 requirements are 17 

summarized in Appendix A of the order.   For ease of reference, the 18 

appendices are included as Exhibit Staff/102.  Staff employed these 19 

requirements to fashion the issues list, to which all parties agreed.  As 20 

discussed above, Issue I addresses specific requirements relating to the 21 

general obligations of an ETC to offer and advertise the supported services 22 

throughout the proposed designated service area.  Issue III addresses the 23 
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requirement that all ETCs must submit annual reports to demonstrate 1 

continuing compliance with ETC designation requirements.  The annual reports 2 

requirements are listed in Appendix A, pages 4-6 of Order No. 06-292.  Issue 3 

IV addresses the requirement that all ETCs offer Lifeline services and 4 

participate in the Oregon Telephone Assistance Program (OTAP).  Issue V 5 

addresses public interest considerations related to TracFone’s designation.        6 

Q. DO THE REQUIREMENTS FOR ETC DESIGNATION DIFFER DEPENDING 7 

ON THE TYPE OF FUSF SUPPORT THE ETC RECEIVES?  8 

A. The Commission determined in Order 06-292 that the requirements should 9 

generally not vary depending on the type of support that the ETC receives.  10 

However, there is one exception which relates to requirements pertaining to 11 

network improvement plans.  These requirements pertain only to ETCs 12 

receiving high-cost support, which is to be used to improve and expand the 13 

ETCs’ networks.  In contrast, low-income support is to be flowed through, in its 14 

entirety, to qualifying low-income (Lifeline) consumers in the form of discounts 15 

on their local exchange services provided by ETCs.  Because the low-income 16 

support is not intended to be used for network purposes, there is no need for 17 

network improvement plans.    18 

Q. DOES TRACFONE DIFFER SIGNIFICANTLY FROM OTHER ETCS THE 19 

COMMISION HAS DESIGNATED TO DATE?  20 

A. Yes, TracFone differs in several significant ways.  First, TracFone provides 21 

service by reselling the service of other wireless carriers.  It does not have its 22 

own network facilities.  As a pure reseller, TracFone was prohibited by 23 
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Section 214(e) of the Telecom Act from receiving ETC designation.  However, 1 

TracFone sought, and the FCC granted, forbearance from the Act’s facilities 2 

requirement.  See FCC 05-165 (Forbearance Order), included as Exhibit 3 

Staff/103.  Issue II addresses what, if any, impacts the FCC’s Forbearance 4 

Order has on the Commission’s designation of TracFone as an ETC in Oregon.  5 

Second, TracFone is the first ETC applicant to propose offering a Lifeline 6 

service that is totally free to qualifying customers.  All other ETCs in Oregon 7 

offer Lifeline service as a discount off their regular services, with some cost 8 

remaining for which the customer is responsible.  Third, unlike other ETCs, 9 

neither TracFone, nor any of its customers, pay to support the 911 services it 10 

uses in Oregon, or the Residential Service Protection Fund (RSPF) which 11 

supports the OTAP, Oregon’s Lifeline program in which ETCs participate.   12 

Q. DO THESE DIFFERENCES IMPACT WHETHER TRACFONE SHOULD BE 13 

DESIGNATED AS AN ETC IN OREGON?   14 

A. TracFone, like any other ETC applicant, must meet the conditions for 15 

designation or demonstrate good cause why it should not.  TracFone’s 16 

differences definitely complicate the usual ETC analysis.  Staff has issued 17 

numerous data requests with the objective of gaining sufficient information from 18 

TracFone to determine whether waivers, or perhaps special conditions, may be 19 

in order so that designation can be recommended.  To the extent that 20 

TracFone’s differences or special circumstances impact any individual 21 

requirement for designation, Staff identifies them in discussions of each issue.    22 
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ISSUE I:  DOES TRACFONE MEET THE INITIAL DESIGNATION 1 

REQUIREMENTS LISTED AS ITEMS 1-9 IN ORDER NO. 06-292, 2 

APPENDIX A? 3 

Q. WHAT ARE THE ITEMS IN APPENDIX A OF THE ORDER INTENDED TO 4 

ADDRESS? 5 

A. The items 1-10 listed in Appendix A are the specific requirements for initial 6 

ETC designation.  The list is a “short hand” version of the full requirements 7 

adopted in the body of the order.  The list was developed by Staff to aid ETC 8 

applicants in identifying the specific requirements that must be addressed in 9 

their ETC applications.    10 

Q. ARE THE ITEMS LISTED AS 1-9 IN APPENDIX A OF THE ORDER THE 11 

ONLY REQUIREMENTS FOR ETC DESIGNATION? 12 

A. No, they are not.  The other requirements for designation are of sufficient 13 

significance in this case that they are identified as separate issues.  That is, 14 

Item 10 on the list relates to the requirement that designation of an ETC be in 15 

the public interest; this requirement is addressed under Issue V.  A requirement 16 

that is not listed in Appendix A of the order is the requirement to file annual 17 

reports to retain ongoing ETC status.  That requirement is addressed under 18 

Issue II.  And finally, ETC designation requires designation as an Eligible 19 

Telecommunications Provider (ETP) in the OTAP.  The issue of whether 20 

TracFone meets the requirements for ETP designation is addressed under 21 

Issue IV.   22 
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Q. WHAT IS YOUR CONCLUSION REGARDING WHETHER TRACFONE 1 

MEETS ALL THE REQUIREMENTS REPRESENTED BY ITEMS 1-9 IN 2 

APPENDIX A?   3 

A. While TracFone appears to meet several of the requirements listed as 4 

items 1-9 in the Appendix A list, there are others that TracFone clearly does 5 

not meet at this time.  I address each of these requirements in turn immediately 6 

below.  7 

 8 

Issue I.A:  Does the application properly and sufficiently define TracFone’s 9 

proposed designated service area?  Should the commission grant 10 

Tracfone’s request for a waiver of the ILEC wire center list and maps 11 

required in 3.1 of Appendix A of the order? 12 

Q. WHAT IS A DESIGNATED SERVICE AREA? WHAT IS ITS 13 

SIGNIFICANCE? 14 

A. A designated service area is the area for which an ETC is designated by the 15 

Commission to receive FUSF support.  It is the area within which the ETC must 16 

abide by all requirements of its ETC designation.  For instance, an ETC must 17 

offer and advertise the supported services (in TracFone’s case, Lifeline 18 

services) to every requesting customer throughout its entire designated service 19 

area.  The ETC applicant must clearly define its proposed designated service 20 

area so that the Commission and the Universal Service Administrative 21 

Company (USAC), the entity responsible for distributing FUSF support, know 22 
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exactly where the ETC is eligible to receive FUSF support and where it has 1 

committed to provide the services for which it receives support.         2 

Q. HOW MUST A DESIGNATED SERVICE AREA BE IDENTIFIED? 3 

A.   Requirement 3.1. of Appendix A requires explicit identification of an ETC’s 4 

proposed designated service area through two means.  The first is a “Map 5 

showing applicant’s licensed area boundaries and its requested designated 6 

service area boundaries overlaid on the boundaries of all ILEC wire centers it 7 

proposes to include in its designated service area.”  The second is a “List of 8 

ILEC wire centers (by ILEC name, wire center name, and CLLI code), with 9 

indications for each wire center, whether it will be fully or partially included in 10 

the ETC’s proposed designated service area.”  11 

Q. IN WHAT AREA DOES TRACFONE REQUEST ETC DESIGNATION?   12 

A.   TracFone’s initial application for ETC designation, filed on August 7, 2010, 13 

states on page 18: “TracFone requests ETC designation statewide in all 14 

exchanges to the extent that its underlying carriers have facilities and 15 

coverage.”  On October 27, 2009, TracFone filed its First Amendment to its 16 

initial application specifically to clarify its proposed Lifeline service area.  In the 17 

one-page amendment, TracFone states:  “By this amendment, TracFone 18 

clarifies that it will offer Lifeline service in all areas in Oregon that are served by 19 

AT&T Mobility and T-Mobile.  In the second quarter of 2010, TracFone will 20 

expand its Lifeline service area to include the areas in Oregon served by 21 

Verizon Wireless.  TracFone requests ETC designation statewide in all 22 

exchanges to the extent that its underlying carriers, including Verizon Wireless, 23 
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have facilities and coverage.”  In its original application at page 2, TracFone 1 

includes US Cellular in the list of carriers from which it obtains service.  Staff 2 

asked whether TracFone also requests designation in areas of Oregon where 3 

US Cellular has service.  TracFone’s response was “TracFone does not have 4 

an arrangement with US Cellular in Oregon.”  See reponse to Staff DR-78 in 5 

Exhibit Staff/104.     6 

Q. DOES TRACFONE’S APPLICATION INCLUDE THE REQUIRED LIST OF 7 

WIRE CENTERS THAT ARE TO COMPRISE ITS DESIGNATED SERVICE 8 

AREA?  9 

A.   No, it does not.  On page 15 of its application, TracFone states that it “does not 10 

have a list of ILEC wire centers served by its underlying carriers.”  TracFone 11 

offered to provide a list of exchanges from ww.telcodata.us instead.  The 12 

application continues: “However, TracFone requests a waiver of the 13 

requirements set forth in the ETC Checklist (Initial Designation, § 3.1) because 14 

it does not have access to the requested information.”  On May 11, staff sent a 15 

data request to TracFone explaining that TracFone’s description of its 16 

proposed designated service area lacked the specificity required for defining a 17 

service area.  Staff indicated that TracFone should submit a list of wire centers, 18 

as required, and that it is not staff’s responsibility to determine the individual 19 

wire centers in which TracFone’s three underlying carriers have facilities or 20 

coverage.  In response to the data request, TracFone submitted a list of ILEC 21 

rate centers and a list of zip codes and the “servicing carrier.”  Twenty of the 22 

zip codes indicated there are no TracFone servicing carriers.  Neither list 23 
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meets the requirements.  See Exhibit Staff/105.  Staff issued another data 1 

request (DR-32) on June 14, referring TracFone to the listing of wire centers on 2 

the PUC website and requesting that TracFone make any required changes to 3 

its previously submitted rate center list.  Staff also asked TracFone to indicate 4 

which wire centers will not be included in their entirety, i.e., where TracFone 5 

cannot provide service.  TracFone’s response, submitted on June 24 was:  6 

“TracFone is in the process of analyzing the relevant data and will provide a 7 

response as soon as possible.”  On July 27, TracFone submitted a revision to 8 

its June 24 response which staff has not yet had time to review.  See Exhibit 9 

Staff/106.  Staff will continue to work with TracFone to define its proposed 10 

service area as required.     11 

Q. HAS TRACFONE SUBMITTED THE REQUIRED MAP SHOWING ITS 12 

PROPOSED DESIGNATED SERVICE AREA OVERLAID ON THE 13 

BOUNDARIES OF THE ILEC WIRE CENTERS? 14 

A.   No, it has not.  TracFone, in its application at page 15, states that it does not 15 

have access to its underlying carriers’ service area maps and that such maps 16 

are subject to non-disclosure agreements.  “Therefore, TracFone needs to 17 

obtain permission from the carriers to disclose the coverage maps to the 18 

Commission.”  TracFone also states that it does not possess maps of the ILEC 19 

wire centers.  As in the case of the wire center list that is required to define 20 

TracFone’s proposed designated service area, TracFone requests a waiver of 21 

the map requirement for requirement 3.1 as well.     22 
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Q. SHOULD THE COMMISSION GRANT TRACFONE’S WAIVER REQUEST 1 

REGARDING THE SUBMISSION OF A WIRE CENTER LIST AND A MAP 2 

AS REQUIRED IN THE ORDER?   3 

A.   No, not at this time.  TracFone must define its study area in some 4 

geographically specific manner -- either by entire ILEC wire centers or by areas 5 

on a map showing concise service area boundaries.  TracFone’s proposed 6 

service area obviously cannot include the entire state of Oregon as the zip 7 

code list it submitted indicates there are areas where its underlying carriers 8 

have no service.   Specific identification of an ETC’s designated service area is 9 

a critical requirement for designation.  If TracFone cannot identify its proposed 10 

designated service area, it cannot know where it can claim FUSF support for its 11 

eligible Lifeline customers.  TracFone should not be allowed to claim support in 12 

areas where the customer cannot send or receive calls from its Lifeline-13 

supported phone because TracFone’s network providers have no service 14 

there.  Staff believes this issue can be resolved if TracFone works with staff.  15 

All ETCs, including wireless ETCs, designated in Oregon have managed to 16 

meet this requirement so far.  Therefore, staff may change its recommendation 17 

regarding the waiver request after those discussions take place.        18 

 19 

Issue I.B:  Does the application demonstrate a commitment to offer the 20 

supported services throughout the proposed designated service area, 21 

including identification of how TracFone will attempt to provide service to 22 
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every requesting customer in the area as required by 3.2 of Appendix A 1 

of the order? 2 

Q. CAN TRACFONE BE PERMITTED TO INCLUDE AREAS WITHIN ITS 3 

DESIGNATED SERVICE AREA WHERE ITS UNDERLYING CARRIERS 4 

DO NOT PROVIDE SERVICE?   5 

A.   No, it cannot.  All ETCs are required to provide the supported services 6 

throughout their designated service areas.  Unlike facilities-based carriers 7 

who can build out their networks to reach customers that request service, 8 

TracFone, as a pure reseller, cannot provide service in areas where its 9 

underlying carriers do not provide service.  For this reason, it is critical that 10 

TracFone’s proposed designated service area be defined in geographic terms 11 

and specifically exclude areas where TracFone cannot offer service.  12 

Otherwise, it cannot commit to serving all requesting customers within its 13 

designated service area.    14 

Issue I.C:  Should the Commission grant TracFone’s request for waiver of 15 

requirement 4.2 of Appendix A of the order (map of network coverage and 16 

signal strengths)?   17 

Q. WHAT IS THE PURPOSE OF THIS REQUIREMENT?   18 

A.   The map of the applicant’s network coverage and signal strengths is an aid to 19 

understanding where the ETC applicant can currently provide service, and in 20 

the case of wireless carriers, how good that service may be.  It is particularly 21 

useful in the case of ETC applicants for high-cost support to determine areas 22 

where such support could be used to improve or expand the carriers’ networks.    23 
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Q. WHY DOES TRACFONE REQUEST A WAIVER OF THIS REQUIREMENT?   1 

A.   On page 15 of its application, TracFone requests a waiver of requirements 4.1 2 

(a description of its network facilities) and 4.2 (a map showing current network 3 

coverage and signal strengths) because it does not have access to the 4 

information, which belongs to its underlying carriers.  However, in a data 5 

request, Staff pointed out to TracFone that it said it would commit to the CTIA 6 

Consumer Code.  That code requires that carriers provide customers with 7 

maps of coverage areas.  Staff requested that TracFone submit the map it 8 

provides to customers in Oregon.  The coverage map TracFone submitted is 9 

included as Exhibit Staff/107.   10 

Q. WHAT IS STAFF’S RECOMMENDATION REGARDING THE WAIVERS 11 

REQUESTED FOR REQUIREMENT 4?    12 

A.   Staff recommends that waivers be granted as they relate to the requirements 13 

for a description of the types of network facilities and a map showing signal 14 

strengths.  No waiver is needed for the map of network coverage, assuming 15 

the map that TracFone distributes to its customers is accurate.  However, to 16 

the extent that TracFone’s designated service area definition efforts discussed 17 

under Issue I.A yield areas inconsistent with the coverage areas shown in the 18 

map submitted by TracFone, staff reserves the right to modify its 19 

recommendation on both issues.   20 

   Issue I.D:  Does the application identify and describe each service plan that 21 

TracFone offers as required in 2.3 of Appendix A of the order?   22 

Q. WHAT IS YOUR POSITION ON THIS ISSUE?   23 
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A.   TracFone’s application does not meet the requirement 2.3 of Appendix A. 1 

Q. PLEASE EXPLAIN YOUR CONCLUSION.   2 

A.   The application is supposed to describe every local exchange voice service 3 

offering, including those packaged or bundled with other services.  The 4 

assumption is that all ETCs applicants will offer Lifeline discounts on all such 5 

services, per the requirements in OAR 860-033-0010.  TracFone’s application 6 

describes only its proposed Lifeline service, trademarked as SafeLink Wireless 7 

(SafeLink).  I describe the SafeLink service in more detail under Issue I.E. 8 

directly below.  TracFone’s application, as well as Mr. Fuentes’ testimony, fails 9 

to mention or describe three other types of services that TracFone offers, 10 

branded as TracFone, NET10 and Straight Talk.  Staff DR-24, staff requested 11 

information on these service offerings.  In response, TracFone objected to 12 

providing the requested information as irrelevant, but submitted copies of 13 

information on its website for each.  The information is included as Exhibit 14 

Staff/108.  These services are wireless prepaid services sold through retail 15 

outlets such as Walmart, and Sears.  The customer buys a TracFone phone 16 

and must pay in advance to be able to make or receive calls – no bill is 17 

rendered.  NET10 is available on a monthly basis (certain number of minutes 18 

included per month) or on a pay-as-you-go basis (using Net10 airtime cards 19 

available in set denominations that can be obtained at retail locations or 20 

purchased over the phone with a credit card).  The customer can buy a NET10 21 

phone for as low as $9.99 at retail locations.  Straight Talk is a newer offering 22 

for TracFone that is sold on a monthly plan basis, in basically two varieties.  In 23 
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the first, the customer receives up to 1,000 minutes of talk, along with 1 

additional text and web access capabilities for a month, for the price of $30.  In 2 

the second variety, the customer receives unlimited talk, text and web access 3 

for a month, for the price of $45.  4 

     5 

Issue I.E:  Does the application sufficiently identify and describe the specific 6 

services that will be offered to qualifying low-income customers as 7 

required in 7.2 of Appendix A of the order?   8 

Q. WHICH SERVICES DOES TRACFONE IDENTIFY AS AVAILABLE TO 9 

LOW-INCOME CUSTOMERS ELIGIBLE TO RECEIVE LIFELINE 10 

SERVICES?   11 

A.   In its application, TracFone clearly identifies only one service that it will 12 

make available to qualifying low-income customers in Oregon as a Lifeline 13 

offering – SafeLink.  The application, on page 3, describes SafeLink as a 14 

service that will provide consumers with all of the functionalities and 15 

features currently provided by TracFone to existing customers.  “In addition, 16 

unlike any other ETC’s Lifeline programs, TracFone’s Lifeline service will 17 

provide quantities of wireless usage at no charge to the consumers.  Simply 18 

stated, TracFone’s Lifeline service will be free!”   19 

Q.  DOES THE APPLICATION IDENTIFY HOW MANY FREE MINUTES WILL BE 20 

PROVIDED? 21 

A.   No.  While the application does not identify how many free minutes customer in 22 

Oregon will receive, it does state in footnone 37 that “TracFone reserves the 23 
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right to modify its Lifeline plan based on changes in market conditions or the 1 

amount of USF support available.”  TracFone will also provide a free handset.  2 

Further, the application states that “The phones will remain active for one year 3 

even if no additional usage is purchased.”  The FCC required TracFone to 4 

provide 911-compliant handsets, and to ensure that SafeLink customers can 5 

access 911 even if they have no more free minutes left from their month’s free 6 

allotment. (I address this aspect of the service below under Issue II.) 7 

Q.  HOW MANY FREE MINUTES PER MONTH WILL A SAFELINK CUSTOMER 8 

RECEIVE? 9 

A.  Mr. Fuentes testifies each customer will receive 68 free minutes.  See 10 

TracFone/1, Fuentes/3.    11 

Q.  DID TRACFONE EXPLAIN HOW IT ARRIVED AT THE 68 MINUTE 12 

AMOUNT? 13 

A.  Ultimately, yes.  Staff made several attempts through data requests to give 14 

TracFone an opportunity to provide all the data it used to arrive at 68 minutes 15 

for the “free” monthly allotment.  Although it is based on the weighted average 16 

amount of FUSF Lifeline support available across the state, TracFone refused 17 

to give staff all the data used to perform the weighting.  In response to Staff 18 

DR-88, TracFone asserts that the weightings it used to derive the average are 19 

irrelevant since it is adding in its own money to bring the total to the monthly 20 

maximum $10 per customer available from the FUSF.  See Exhibit Staff/109.  21 

Simply stated, the $10 monthly subsidy from the FUSF (and TracFone), plus 22 

$3.50 more that TracFone is also providing from its own resources, yields a 23 



Docket UM 1437 Staff/100 
 Marinos/22 

 

total of $13.50.  (TracFone does not factor the $3.50 per Lifeline subscriber 1 

available from the OTAP into its calculations, as it prefers to supply $3.50 from 2 

its own funds.  This topic is covered later under Issue IV by Jon Cray in his 3 

testimony.)  When $13.50 is divided by a rate of 20 cent per minute, the result 4 

is 67.5 “free” minutes per month per SafeLink subscriber.  TracFone adds a 5 

free half-minute and rounds up to 68 minutes.      6 

  It should be noted that while Mr. Fuentes’ testimony states that SafeLink 7 

customers will receive 68 free minutes per month, footnote 37 of TracFone’s 8 

application states that “TracFone reserves the right to modify its Lifeline plan 9 

based on changes in market conditions or the amount of USF support 10 

available.” 11 

Q.  WILL TRACFONE OFFER THE LIFELINE DISCOUNT ON ITS OTHER 12 

SERVICES AS REQUIRED BY OAR 860-033-0010? 13 

A.  No, not at this time. Mr. Cray addresses this issue in his response to Issue IV.D.  14 

Q.  WILL TRACFONE OFFER THE LARGER LIFELINE DISCOUNT AVAILABLE 15 

TO QUALIFYING CUSTOMERS ON TRIBAL LANDS IN OREGON? 16 

A.  Apparently not.  TracFone’s application makes no mention of offering a Tribal 17 

Lifeline discount.  It does not specify whether TracFone requests ETC 18 

designation on Tribal Lands.  Mr. Fuentes’ testimony makes no mention of this 19 

either.  However, TracFone stated in response to Staff DR-28, that “TracFone’s 20 

SafeLink Wireless Lifeline plan will not vary for residents of tribal lands and 21 

residents on non-tribal lands.”  See Exhibit Staff/110.  Staff has been trying 22 
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through a series of data requests to obtain a definitive answer from TracFone 1 

on this issue. 2 

Q. PLEASE EXPLAIN THE TRIBAL LANDS DISCOUNT ISSUE. 3 

A.  Under the low-income FUSF program, qualifying low-income consumers living 4 

on Tribal Lands are eligible for a discount of up to $25 per month on their 5 

telephone service.  This is more than double the $10 amount available for 6 

consumers who do not reside on Tribal Lands.  When Staff first asked 7 

TracFone whether it will offer the Tribal discount (DR-28 cited above), 8 

TracFone responded that “TracFone is currently not eligible to receive Tier IV 9 

support from the federal Universal Service Fund, the support tier that 10 

reimburses carriers for providing a higher level of benefits on tribal lands.”  11 

However, the FCC’s ETC designation order of TracFone clearly states, in 12 

footnote 49, that TracFone specifically requested not to be designated on 13 

Tribal Lands.  See Exhibit Staff/111.   Staff issued DR-85 that specifically 14 

asked TracFone to provide a reference to the FCC document prohibiting 15 

TracFone from receiving Tribal Lifeline support. In its response, TracFone 16 

confirmed that it is not prohibited from offering Tribal Lifeline service if it 17 

receives ETC designation from Oregon on Tribal Lands.  See Exhibit Staff/112.  18 

But, since TracFone is still unable to clearly identify the areas in which it 19 

requests designation, this issue remains unresolved.  Should TracFone be 20 

designated on Tribal Lands, the Commission should require TracFone to offer 21 

the larger Tribal discount available by offering more minutes to qualifying 22 

residents of Tribal Lands.    23 
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 1 

Issue I.F:  Does the application demonstrate that TracFone offers a local 2 

usage plan that is comparable to the basic local service offerings of the 3 

ILECs in the proposed designated service area as required in 2.4 of 4 

Appendix A of the order?   5 

Q. DOES THE COMMISSION ORDER NO. 06-292 PROVIDE ANY 6 

DISCUSSION REGARDING THIS REQUIREMENT? 7 

A. Yes.  On pages 5-6 the Order, the Commission accepts Staff’s 8 

recommendation that the burden lies with a wireless ETC applicant to “show 9 

how its local usage calling plan is ‘comparable’ to those offered by the ILECs in 10 

its proposed service area, to be analyzed on a case by case basis.  Further, 11 

Staff suggests that all ETCs should have at least one affordable offering similar 12 

to an ILEC’s basic local service offering, as an alternative for low-income 13 

customers.” 14 

Q.  DOES TRACFONE’S APPLICATION OR ITS TESTIMONY DEMONSTRATE 15 

THAT TRACFONE MEETS THE COMMISSION’S COMPARABLE LOCAL 16 

USAGE REQUIREMENT? 17 

A.  No, neither one does so.  TracFone’s application does not even identify the 18 

number of local usage minutes that will be included in its one and only 19 

proposed Lifeline service offering. TracFone’s application at page 11 states 20 

that the FCC has not adopted any local usage requirements, but if it does, 21 

TracFone will comply.  TracFone notes that wireless services are different than 22 

wireline services and seems to imply that local usage comparability is irrelevant 23 
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since only TracFone will offer Lifeline service that includes a free handset and 1 

a free specified amount of usage.  Mr. Fuentes’ testimony at page 3 does 2 

reveal that TracFone will offer 68 minutes of use each month for no charge, 3 

and that Lifeline customers will be “allowed” to purchase additional usage 4 

cards at a rate of $0.20 per minute.  Mr. Fuentes asserts on page 17 that “The 5 

FCC concluded that TracFone’s Lifeline service would meet the comparability 6 

requirement of 47 C.F.R. §54.202(a) given the differences between wireless 7 

and wireline services.”  The FCC viewed comparability in a very broad sense, 8 

without actually scrutinizing any proposed TracFone Lifeline offering.   9 

TracFone has not met its burden of demonstrating that its proposed Lifeline 10 

offering includes local usage comparable to any ILECs’ in Oregon.  11 

Q.  CAN TRACFONE’S PROPOSED SAFELINK OFFER BE CONSIDERED 12 

COMPARABLE TO ILEC LOCAL USAGE SERVICE OFFERINGS? 13 

A.  No, neither 68 minutes of use per month nor a per-minute rate of 20 cents are 14 

comparable to ILEC’s local usage service offerings.  ILECs in Oregon are 15 

required by ORS 759.235 to provide unlimited local calling on a flat-rate basis, 16 

and wireline CLECs offer similar service.  ILECs also offer measured-rate 17 

service that consists of a small flat monthly fee and charges that apply per 18 

minute.  The additional minute rates for Qwest’s measured-rate services range 19 

from 2.5-8 cents for the first minute of a call and 0.5-3 cents for minutes 20 

beyond the first minute of a call.  These are daytime rates that do not reflect 21 

discounts for evening, nights and weekend calls. None of these usage rates 22 

approximate the 20 cents per minute that TracFone proposes to charge.  23 



Docket UM 1437 Staff/100 
 Marinos/26 

 

Furthermore, ILECs and other ETCs designated in Oregon offer a range of 1 

local calling plans from which Lifeline customers may choose based upon their 2 

own calling needs.  No other ETC, ILEC or non-ILEC, offers Lifeline customers 3 

only one calling plan, let alone one with such low usage  as TracFone 4 

proposes.  TracFone’s NET10 plan rate of 10 cents per minute is a little closer 5 

to per-minute rates charged by ILECs than SafeLink’s 20 cents per minute, but 6 

TracFone will not offer this service to Lifeline customers.  TracFone’s 7 

StraightTalk plans offer much more than 68 minutes, i.e., either 1000 minutes 8 

or unlimited minutes per month.  But TracFone will not offer these services to 9 

Lifeline customers either.    10 

Q.   DID ANY OTHER STATE REJECT TRACFONE’S PROPOSED LIFELINE 11 

SERVICE ON THE BASIS OF NON-COMPARABILITY OF LOCAL USAGE? 12 

A.  Yes.  One of two unresolved issues identified by the Minnesota Public Utilities 13 

Commission was the inadequacy of TracFone’s proposed 67-minute monthly 14 

usage allowance (the other was TracFone’s refusal to pay to fund the state’s 15 

911 and telephone assistance programs).  Four community organizations 16 

intervened in that proceeding, maintaining that TracFone’s monthly usage 17 

allowance was inadequate.  In Minnesota, as in Oregon, the ILECs offer 18 

unlimited local usage plans.  The Minnesota Commission found that 19 

TracFone’s offer of 67 free minutes in that state, coupled with the availability of 20 

additional minutes at 20 cents each, does not meet the “basic 21 

telecommunications needs of Lifeline households as effectively as the 22 
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unlimited fixed-location local usage offered by the incumbent LECs.”  See 1 

Minnesota Order at page 7, included as Exhibit Staff/113.     2 

Q.  DID THE MINNESOTA COMMISSION MAKE OTHER OBSERVATIONS? 3 

A.  Yes, it did. While the Minnesota Commission recognized the advantages of 4 

TracFone’s proposed Lifeline offering, it concluded that on balance, the 5 

advantages did not outweigh the disadvantage of the low usage allowance and 6 

the additional rate of 20 cents per minute.  Because the Minnesota 7 

Commission issued its order in June of this year, it was well aware that 8 

TracFone “offers higher-value usage plans in some jurisdictions, with higher 9 

monthly usage allowances and less expensive supplementary minutes (ten 10 

cents each).” See page 8 of the order. Further, it noted that “TracFone states in 11 

its application that it ‘operates in accordance with the spirit of universal 12 

service,’ striving for uniform rates throughout the state and throughout the 13 

country.”  Based on this reasoning, the Minnesota Commission granted 14 

TracFone’s application “with the condition that it modify its service offering to 15 

include the highest-value local usage plan it offers in any other jurisdiction.”  It 16 

further concluded that “this modified local usage plan would be comparable in 17 

value to – although clearly different in form from – the unlimited local usage 18 

plans offered by the incumbent LECs.” 19 

Q.  SHOULD THE MINNESOTA COMMISSION’S CONDITION BE ADOPTED IN 20 

THIS CASE?  21 
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A.  The general intent of this condition should be considered and included as a 1 

condition for designation.  I address the overall issue of the drawbacks of 2 

TracFone’s proposed Lifeline offering in greater detail under Issue V.D.   3 

 4 

Issue I.G:  Does the application demonstrate TracFone’s ability to remain 5 

functional in emergencies as required in 8.1 of Appendix A of the order?  6 

Q. PLEASE DESCRIBE THIS REQUIREMENT AND ITS PURPOSE.   7 

A.   This requirement addresses the reliability of a carrier’s network.  It requires a 8 

demonstration of the applicant’s ability to remain functional in emergencies, 9 

specifically addressing the amount of backup power available, the ability to 10 

reroute traffic around damaged facilities, and the ability to manage traffic 11 

spikes during emergency periods.   12 

Q. DOES TRACFONE ADDRESS THIS REQUIREMENT?   13 

A.   Yes.  In testimony, Mr. Fuentes states on page 17 that because TracFone does 14 

not have its own facilities, this requirement is not applicable to it.  However, 15 

TracFone did not request a waiver of this requirement.   16 

 17 

Issue I.H:  Does the application describe the current status of E911 18 

deployment and compliance as required in 8.2 of Appendix A of the 19 

order?  20 

Q. PLEASE DESCRIBE THIS REQUIREMENT AND ITS PURPOSE.   21 

A.   This requires a description of the applicant’s current status of E911 deployment 22 

and compliance.  Its purpose is to address public safety concerns. 23 
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Q. DOES TRACFONE ADDRESS THIS REQUIREMENT?   1 

A.   Yes.  In testimony Mr. Fuentes states on page 18 that because TracFone does 2 

not have its own facilities, “it has no ability to report on the status of E911 3 

deployment of its underlying carriers.”  TracFone states that it will fully comply 4 

with the FCC’s E911 requirements applicable to resellers.  I will not comment 5 

on this issue at this time, but may do so after reviewing testimony filed by 6 

OEM. 7 

 8 

Issue I.I:  Can TracFone meet all responsibilities under the CTIA Consumer 9 

Code as it has committed to do, given its reseller status?    10 

Q. WHAT IS THE CTIA CONSUMER CODE?   11 

A.   The CTIA Consumer Code is a code to which wireless carriers may become 12 

signatories.  A copy of the Code is attached to TracFone testimony. See 13 

TracFone/3, Fuentes/1.  Signatories to the code commit to: 1) disclose rates 14 

and terms of service to customers, 2) make available maps showing where 15 

service is generally available, 3) provide contract terms to customers and 16 

confirm changes in service, 4) allow a trial period for new service, 5) provide 17 

specific disclosures in advertising, 6) separately identify carrier charges from 18 

taxes on billing statement, 7) provide customers the right to terminate service 19 

for changes to contract terms, 8) provide ready access to customer service, 9) 20 

promptly respond to consumer inquiries and complaints received from 21 

government agencies, and 10) abide by policies for protection of customer 22 

privacy.   23 



Docket UM 1437 Staff/100 
 Marinos/30 

 

Q. WHY IS IT IMPORTANT THAT TRACFONE COMMIT TO ABIDE BY THIS 1 

CODE?   2 

A.   The Commission uses a commitment to abide by this code as a means to 3 

assure customer service and quality standards for wireless ETCs.  The code 4 

represents the wireless carriers’ equivalent of ILEC consumer protection and 5 

service quality measures.  The Commission encourages wireless ETC 6 

applicants to commit to abide by the code if they are not already a signatory. 7 

 Q. IS TRACFONE A SIGNATORY TO THE CODE?  IF NOT, WILL 8 

TRACFONE ABIDE BY THE CODE?   9 

A.   No, TracFone is not a signatory to the Code.  However, TracFone states that it 10 

will comply with the CTIA Consumer Code.  See TracFone/1, Fuentes/10.  It 11 

then proceeds to explain that provisions 3, 4, 6, and 7 do not apply to 12 

TracFone because of the prepaid nature of its service.  Therefore, TracFone 13 

will comply with the CTIA Consumer Code to the extent that it can.     14 

 15 

Issue I.J:  Will TracFone’s reseller status limit its ability to resolve all 16 

complaints regarding its service that may be received by the PUC?   17 

Q. DOES TRACFONE ADDRESS THIS ISSUE?   18 

A.   TracFone asserts that its reseller status has not limited its ability to address 19 

any complaint in the more than ten years that it has been providing service.  20 

See TracFone/1, Fuentes/18-19.  In response to Staff DR-33, TracFone states 21 

“TracFone keeps a log of all complaints which includes the type of complaint 22 
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involved.  TracFone does not track specific types of complaints.”  See 1 

Exhibit/Staff 114. 2 

Q. DO YOU SEE ANY POTENTIAL PROBLEMS RELATED TO CUSTOMER 3 

COMPLAINT RESOLUTIONS IF TRACFONE IS GRANTED ETC 4 

DESIGNATION?   5 

A.    Yes, I do.  It seems that since TracFone does not own the networks used to 6 

provide its service, it is unlikely to be able to resolve any complaints about no 7 

reception, dropped call, etc. as other wireless ETCs can.  While it can resolve 8 

complaints related to handset operations or downloading of minutes, such 9 

complaints represent only a subset of all possible complaints that may be 10 

referred to the PUC.  This presents an area for further exploration.    11 

  12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 
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ISSUE II:  IMPACT OF FCC FORBEARANCE ORDER 1 

 2 

ISSUE II.  Do the requirements imposed on TracFone by the FCC in its order 3 

granting TracFone forbearance from the facilities requirement of the Telecom 4 

Act (FCC 05-165) have any impact on, or relationship to, the Commission’s 5 

authority to grant ETC designation? 6 

 7 
Q.  WHAT IS THE NATURE OF THE FORBEARANCE GRANTED TO 8 

TRACFONE? 9 

A.  Section 214(e)(1)(A) of the Communications Act, as amended, requires ETCs 10 

to offer services, at least in part, over their own facilities.  Consistent with this 11 

requirement, Section 54.201(i) of the FCC rules prohibits the designation as an 12 

ETC of any carrier that offers services exclusively through the resale of another 13 

carrier’s services.   TracFone, which is a pure reseller, sought forbearance 14 

from these requirements, and the FCC granted forbearance in Order 05-165 15 

dated September 8, 2005.  See Forbearance Order included as Exhibit Staff/4.   16 

 17 
Q.  WHAT REQUIREMENTS DID THE FCC IMPOSE ON TRACFONE IN THE 18 

FORBEARANCE ORDER?  19 

A.  The Forbearance Order requires TracFone to:   20 

a) provide customers with 911 and E911 access regardless of activation 21 

status and availability of prepaid minutes;  22 
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b) provide customers with E911-compliant handsets and replace, at no 1 

additional charge, non-compliant handsets of existing customers who 2 

obtain Lifeline service; 3 

c) comply with conditions a) and b) as of the date it provides Lifeline 4 

service;  5 

d) obtain a certificate from each PSAP confirming compliance with a) where 6 

Lifeline service is offered (FCC 09-17 modified this to allow TracFone to 7 

self-certify, with documentation from underlying carriers, if PSAPs do not 8 

act within 90 days); 9 

e) require customers to self-certify, under penalty of perjury, at time of 10 

service activation and annually thereafter that they are the head of 11 

household and receive Lifeline service only from TracFone (penalties for 12 

perjury must be clearly stated on the certification form);   13 

f) establish safeguards to prevent customers from receiving multiple 14 

TracFone Lifeline subsidies at the same address (TracFone must track 15 

the customer’s primary residential address and prohibit more than one 16 

TracFone Lifeline service at each residential address); and, 17 

g) have direct contact with its Lifeline customer (phone, fax, internet, in-18 

person) when establishing initial and continued eligibility.  (The customer 19 

may purchase handsets at the retail outlets e.g., WalMart, etc., but must 20 

deal directly with TracFone to certify and verify customer’s eligibility.)   21 

Q.  WHAT IS TRACFONE’S POSITION ON THIS ISSUE? 22 
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A.  TracFone asserts on page 6 of its application that “the Oregon Public Utility 1 

Commission is required by Section 10(e) [of the Communications Act] to act in 2 

accordance with the FCC’s TracFone Forbearance Order, and therefore, may 3 

not apply the facilities-based requirement to TracFone.”   4 

Q.  HAS ANY STATE DISAGREED WITH TRACFONE’S POSITION, AND IF SO, 5 

ON WHAT BASIS?  6 

A.  Yes, the Oklahoma State Corporation Commission (OCC) confirmed the 7 

opinion of the Administrative Law Judge (ALJ) assigned to TracFone’s 8 

application for ETC designation.  The OCC stated that “Since the FCC lacks 9 

the authority to designate an ETC in Oklahoma, it is illogical to draw the 10 

conclusion that the Forbearance Order must be construed to apply to the 11 

Oklahoma Commission’s requirements for ETC designation.”  However, the 12 

ALJ noted that the Commission may take the Forbearance Order into 13 

consideration in determining whether to grant ETC status to TracFone.  The 14 

Commission Order, which was issued on May 13 of this year, encouraged the 15 

parties to establish a procedural schedule so the matter may proceed to an 16 

administrative hearing.  See documents included under Exhibit Staff/115.   17 

Q.  WHAT IS YOUR RECOMMENDATION REGARDING THE FCC 18 

FORBEARANCE ORDER ISSUE? 19 

A.  After consideration, staff views this as a non-issue.  As an initial matter, it is not 20 

necessary for the Commission to resolve whether it is legally bound by the 21 

FCC Forbearance Order because TracFone has not satisfied other 22 

requirements for ETC designation in Oregon.  But, should the Commission 23 
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decide to approve TracFone’s application, then, regardless of whether the 1 

Commission is legally bound by the Forbearance Order, staff recommends the 2 

Commission impose conditions a) through d), as well as f) of the FCC 3 

Forbearance Order listed above.  Staff presumes this condition would be 4 

acceptable to TracFone because it is already subject to these conditions. 5 

 However, requirements e) and g) conflict with the certification and verification 6 

procedures used in the OTAP process.  In granting forbearance, the FCC 7 

required TracFone to file a compliance plan.  In the plan, TracFone stated that 8 

it “will comply with all certification and verification requirements for Lifeline 9 

eligibility established by states where it is designated as an ETC.”  See 10 

TracFones Compliance Plan, page 14, included as Exhibit Staff/116.  11 

Therefore, the Commission should hold TracFone to its word in this regard.  12 

The OTAP procedures are discussed in greater detail in Staff witness Jon 13 

Cray’s testimony. 14 
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ISSUE III:  ETC ANNUAL REPORTING REQIREMENTS 1 

 2 
ISSUE III.  Will TracFone be able to comply with all annual reporting 3 

requirements for ETCs in Oregon?  If not, should waivers be granted? 4 

 5 

Q.  DESCRIBE THE ANNUAL REPORTING REQUIREMENTS AND WHY THEY 6 

ARE NECESSARY.   7 

A.  The annual ETC reporting requirements, also referred to as annual 8 

recertification requirements, are listed in Appendix A, pages 4-6 of Order 9 

No. 06-292.  They largely follow the same requirements adopted for initial ETC 10 

designation.  The reports are due on July 15 of each year.  One purpose of the 11 

annual reporting is to enable the Commission to certify each October 1 to the 12 

FCC that ETCs receiving high cost support in the state are using such funds 13 

only for the purposes intended by the Act.  Another is to monitor whether all 14 

ETCs are complying with ongoing responsibilities, including providing and 15 

advertising the supported services throughout the designated service area.   16 

Q.  DOES TRACFONE INDICATE IT WILL BE ABLE TO COMPLY WITH ALL 17 

ETC ANNUAL REPORTING REQUIREMENTS?   18 

A.  TracFone states that it will be able to comply with all reporting requirements “to 19 

the extent that they are applicable to a reseller that only offers Lifeline service.”  20 

See TracFone/1, Fuentes/21.  TracFone states further “The reporting 21 

requirements also ask for number of customers and handsets by ILEC study 22 

area.  However, it can report number of customers in Oregon.”  TracFone also 23 
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states that “to the extent that TracFone is unable to meet a particular ETC 1 

reporting requirement, TracFone will petition the Commission to waive that 2 

requirement.”  Less than two weeks later, in response to Staff DR-33. 3 

TracFone indicated it can obtain data to submit outage and trouble reports from 4 

its underlying carriers.  Three weeks later, in response to Staff DR-87, 5 

TracFone responded that it “has since determined that it does not have access 6 

to trouble reports by wire center.  Therefore, TracFone will request a waiver of 7 

this requirement.”  See Exhibit Staff/117. 8 

Q.  WHAT IS YOUR ASSESSMENT OF TRACFONE’S ABILITY TO COMPLY? 9 

A.  I have serious doubts as to TracFone’s ability to comply with the ETC annual 10 

reporting requirements.  As to the fact that TracFone will receive only low-11 

income support, and not high-cost support, there is only one annual reporting 12 

requirement that would be inapplicable.  That requirement relates to network 13 

improvement plan updates.  Any other requirements that TracFone cannot 14 

meet are likely to be associated with its lack of ownership of the underlying 15 

facilities used to provide its services.  These are related to the same initial 16 

designation requirements for which TracFone cannot assume direct 17 

responsibility, but rather depends on its underlying carriers.  Furthermore, after 18 

first asserting that it can provide certain data, TracFone later, upon further 19 

questioning from staff, admits that it cannot.  Due to TracFone’s unique status 20 

and lack of local presence, I recommend that the Commission contemplate 21 

requiring different customer and service quality measures for TracFone if it 22 
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decides to grant ETC designation.  Alternatively, designation could be made on 1 

a trial basis to determine TracFone’s performance.        2 

Q.  DO YOU SUPPORT TRACFONE’S SPECIFIC REQUEST FOR A WAIVER OF 3 

THE LIFELINE COUNTS BY ILEC STUDY AREA? 4 

A.  No, I do not.  TracFone’s justification for the waiver is that “TracFone does not 5 

have the ability to track its customers by ILEC wire center.”  If this is the case, it 6 

is unclear how TracFone is able to report Lifeline customer counts to USAC for 7 

support reimbursement.  Not all ILECs charge the same Subscriber Line 8 

Charge (SLC) which is the basis for TracFone’s Lifeline reimbursement from 9 

the FUSF.  For instance, in Oregon, United Telephone’s SLC is $6.30, while 10 

the SLC for the other ILECs is $6.50.  Surely TracFone must be required to 11 

track at least this level of detail on an ILEC basis.  Furthermore, the 12 

requirement is not by ILEC wire center, as TracFone states, but rather by ILEC 13 

study area.  All wireless ETCs designated in Oregon comply with this 14 

requirement.  TracFone should as well, particularly as it requests ETC status 15 

only to offer Lifeline services.    16 

Q.  HAS TRACFONE REQUESTED WAIVERS OF ANY OTHER ANNUAL ETC 17 

REPORTING REQUIREMENTS THAT IT MAY NOT BE ABLE TO MEET?  18 

A.  No, it has not. 19 

 20 
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ISSUE IV:  DOES TRACFONE MEET THE REQUIREMENTS FOR ETP 1 

DESIGNATION AND PARTICIPATION IN THE OTAP? 2 

 3 

Q.  DOES STAFF HAVE ANY COMMENTS ON THIS ISSUE? 4 

A.  Jon Cray of Staff is the expert on this issue as he is the program manager for 5 

the OTAP.  I concur fully in his reply comments.  As the manager responsible 6 

for ETC designations, I would like to emphasize that if TracFone cannot meet 7 

the requirements for ETP designation, the Commission cannot grant it ETC 8 

designation.  To be eligible for ETC status, an applicant must offer Lifeline 9 

services. i.e., receive ETP designation.  Mr. Cray expresses some concern as 10 

to whether TracFone has sufficiently demonstrated that it meets all of the 11 

requirements for designation and participation in the OTAP.  See Staff Exhibit 12 

200 for Mr. Cray’s analysis.   13 

 14 



Docket UM 1437 Staff/100 
 Marinos/40 

 

ISSUE V.  IS GRANTING TRACFONE’S APPLICATION IN THE PUBLIC 1 

INTEREST? 2 

Q.  WHAT CRITERIA SHOULD THE COMMISSION USE TO DETERMINE 3 

WHETHER GRANTING TRACFONE’S REQUEST FOR ETC DESIGNATION 4 

IS IN THE PUBLIC INTEREST?   5 

A.  In Order No. 06-292, the Commission adopted the public interest criteria 6 

proposed by the FCC in FCC 05-46.  They are:  1) the benefits of increased 7 

customer choice, and 2)  the advantages and disadvantages of the particular 8 

service offerings made available by the designation.  The Commission may 9 

also consider other public interest criteria.    10 

 11 
Q.  DO YOU AGREE WITH TRACFONE’S CONTENTION THAT GRANTING ITS 12 

APPLICATION IS IN THE PUBLIC INTEREST? 13 

A.  No, I do not.  As stated above, TracFone’s application by itself is severely 14 

deficient and fails to demonstrate that TracFone meets the requirements for 15 

ETC designation aside from public interest considerations.  Significant issues 16 

remain unresolved for lack of sufficient information from TracFone at this time.  17 

Parties to this docket identified public interest aspects of TracFone’s 18 

designation for consideration.  These are the sub-issues identified on the 19 

issues list.  I will address many of the sub-issues related to the public interest 20 

considerations, but leave it to Mr. Cray to discuss matters related to sub-issues 21 

A,B, and H in greater detail (Jon Cray), and I would expect OEM’s witness to 22 

address sub-issues I-K (OEM).      23 
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ISSUE. V.A:  Is TracFone legally required to submit to the Commission 1 

remittance reports and surcharge fees for each on of its existing and 2 

intended service offerings? 3 

 4 

Q.  WHAT IS STAFF’S ASSESSMENT OF THIS ISSUE? 5 

A.  Staff witness Jon Cray addresses this issue.  This issue presents legal matters 6 

that staff’s counsel will address later in the proceeding.  See Staff Exhibit 200 7 

for Mr. Cray’s response.  8 

 9 
ISSUE. V.B:  Is an ETC eligible to receive RSPF funds for the provision of 10 

OTAP services if it not legally required to submit to the Commission 11 

remittance reports and surcharge fees [See, e.g., OAR 860-033-0006(4)]? 12 

 13 

Q.  WHAT IS STAFF’S ASSESSMENT OF THIS ISSUE? 14 

A.  Staff witness Jon Cray addresses this issue.  Generally, Mr. Cray concludes 15 

that since TracFone will not request monthly OTAP support, eligibility is not an 16 

issue.  See Staff Exhibit 200 for Mr. Cray’s analysis.   17 

 18 

ISSUE. V.C.  Does the “free” nature of the SafeLink service offering engender 19 

problems associated with administration, customer fraud and abuse, etc., 20 

and if so, can they be overcome? 21 

Q.  WHY SHOULD THIS BE AN ISSUE? 22 
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A.  No previous ETC applicant in Oregon has proposed a wireless prepaid Lifeline 1 

service offering that is advertised as totally “free” to qualifying customers.  2 

SafeLink has been offered in numerous states over the past two years and 3 

may be offered in more states.  TracFone’s tremendous success in attracting 4 

SafeLink customers to date can largely be attributed to the appeal of a “free” 5 

service that is marketed very aggressively.    6 

 Staff recognizes the positive aspects of a Lifeline service with no cost to the 7 

consumer, and the potential such a service may have to increase Lifeline 8 

subscribership in Oregon.  However, there are also serious pitfalls that may be 9 

encountered when the free service is a wireless service.  The Commission 10 

must recognize these pitfalls, and guard against the associated potential for 11 

waste, fraud and abuse that may result.   12 

Q.  PLEASE EXPLAIN YOUR FRAUD AND ABUSE CONCERNS WITH THE 13 

OFFER OF FREE WIRELESS SERVICE. 14 

A.  Unlike a wired phone service, a wireless service is not stationary.  It can be 15 

used anywhere there is signal available and by any person who possesses the 16 

handset.  While this is a benefit of wireless service, it also means that 17 

customers can lose the handset, the handset can be stolen, or it can be sold, 18 

along with the service that comes with it.  These events may be more likely to 19 

occur when the customer has paid nothing to obtain the handset, or the 20 

service, compared to when the customer must pay something out of his/her 21 

own pocket to maintain the service.  This problem is compounded by the fact 22 

that TracFone advertises the service as free for a year, and the free minutes 23 
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will continue to be downloaded each month.  Indeed, people selling the 1 

SafeLink phones on the internet note how many months of free service come 2 

with the phone.  See Exhibit Staff/118.  While there are surely many SafeLink 3 

customers that value the free service enough to keep tabs on the handset and 4 

use the service, there are obviously others who prefer the cash to the service.  5 

In the latter cases, TracFone is able to collect $10 a month from the FUSF, 6 

regardless of who is in possession of the phone.     7 

Q.  DOES TRACFONE MAINTAIN CLOSE OVERSIGHT OF ITS SAFELINK 8 

CUSTOMERS? 9 

A.  It does not appear so.  Unlike service providers that collect payments from their 10 

Lifeline customers every month, TracFone renders its prepaid services from 11 

afar and has less of a direct, ongoing financial relationship with its customers.  12 

Phones and airtime cards are sold through retailers such as Walmart, Sears, 13 

etc.  Since TracFone renders no bills, makes no customer contracts, and 14 

provides no handset subsidies through monthly charges, it has little need to 15 

know who its customers are or where they live.  A handset, a credit card or an 16 

airtime card is all that is needed for service.  While this model saves costs for 17 

TracFone, it presents challenges for ensuring the integrity of the Lifeline 18 

program.   19 

Q. WHY SHOULD THE COMMISSION BE CONCERNED ABOUT THIS ISSUE? 20 

A.  Although the SafeLink service may be free to those who obtain it, the costs of 21 

the service are borne by other telecommunications users through their 22 

contributions to the FUSF.  TracFone obtains support funds from the FUSF for 23 
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each SafeLink customer it claims.  Measures must be instituted to ensure that 1 

TracFone does not receive funds for SafeLink customers who have had their 2 

phones lost or stolen, have chosen to sell them, or have represented 3 

themselves as eligible when in fact they are not.  If they do, the cost of such 4 

waste, fraud or abuse is borne by all users of telecommunications services.   5 

As TracFone has gained more and more SafeLink customers, it has 6 

significantly increased the size of the FUSF, the associated surcharge rate, 7 

and the risk of increased instances of fraud, waste and abuse.  Concern is 8 

mounting regarding the increasing growth of the low-income portion of the 9 

FUSF, as the FCC grants forbearance to more prepaid wireless resellers such 10 

as Virgin Mobile, i-wireless, Head Start, etc.  In addition, the FCC’s recent 11 

referral to the Federal-State Joint Board on Universal Service seeks 12 

recommendations as to whether rules and procedures need to be tightened.  13 

This referral is included as Exhibit Staff/119.  14 

Q.  DID THE FCC RECOGNIZE SOME OF THESE PROBLEMS WHEN IT 15 

GRANTED FORBEARANCE TO TRACFONE?  IF SO, WHAT MEASURES 16 

DID IT REQUIRE?   17 

A.  Yes.  The FCC recognized some of the potential problems, but certainly not all.  18 

Because TracFone does not normally have a direct relationship with its 19 

customers, the FCC required in the Forbearance Order that TracFone deal 20 

directly with the customer to certify and verify initial customer eligibility.  That 21 

order at paragraph 19 prohibits the performance of these functions at the retail 22 

outlets that sell TracFone phones and phone cards.  See Forbearance Order, 23 
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TracFone Application, Exhibit 2.  In addition, the FCC required TracFone to 1 

“track its Lifeline customer’s primary residential address and prohibit more than 2 

one supported TracFone service at each residential address.” (paragraph 18)  3 

Despite all these precautions, however, the FCC permitted TracFone 4 

customers to “self certify” as to their eligibility.  In other words, the customers 5 

need only fill out an application, indicate the social services program for which 6 

they claim they are eligible, and certify that they receive Lifeline service only 7 

from TracFone.  Once customers receive SafeLink phones, they can continue 8 

receiving service automatically for a year or more regardless of whether they 9 

are still eligible for Lifeline services.     10 

Q.  SHOULD THE COMMISSION PERMIT TRACFONE TO FOLLOW THE FCC 11 

REQUIREMENTS? 12 

A.  The Commission must require TracFone to follow the initial eligibility and 13 

verification procedures established for participation in the OTAP.  The OTAP 14 

procedures are much more stringent and effective in ensuring that only eligible 15 

customers receive Lifeline services.  The OTAP personnel process the 16 

applications for Lifeline services.  This process performs checks with social 17 

services agencies to verify the eligibility of the applicant, identifies duplicate 18 

applications that may be submitted by the same person, and ensures that no 19 

more than one person in the same household receives Lifeline benefits from 20 

any ETC.  This process is far superior to applicants “self-certifying” that they 21 

are eligible and that no other person in the household receives Lifeline benefits 22 

from TracFone.  Checks are performed monthly to ensure customers are still 23 
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eligible.  Every other ETC in Oregon is involved in this eligibility and verification 1 

process.  There is no reason why TracFone should not be as well.  In 2 

TracFone’s plan for compliance with the FCC’s forbearance order, it clearly 3 

states TracFone will abide by any state requirements for eligibility verification.  4 

See Exhibit Staff/116 for the compliance plan.   5 

Q.  IS THERE SOME DOUBT AS TO WHICH PROCEDURES TRACFONE 6 

WOULD FOLLOW? 7 

A.  TracFone’s application stated it would follow the Forbearance Order 8 

requirements and ask for a waiver of any conflicting state requirements.  9 

However, TracFone now agrees to follow the OTAP procedures for eligibility 10 

and verification.  See Mr. Cray’s testimony in Staff Exhibit 200 for a fuller 11 

discussion of this issue.   12 

Q.  DOES TRACFONE ADDRESS HOW IT COMBATS THE POTENTIAL FOR 13 

WASTE, FRAUD AND ABUSE IN ITS APPLICATION OR TESTIMONY? 14 

A.  TracFone does not address this issue in its application.  However, on pages 32-15 

33 of his testimony, Mr. Fuentes addresses this issue, albeit from a limited 16 

perspective.  He states that “In the more than two years since TracFone 17 

commenced offering Lifeline service as an ETC, it has been able to effectively 18 

detect attempted fraud and to prevent waste, fraud and abuse of USF 19 

resources.”  No evidence is offered to support this contention.  Mr. Fuentes 20 

identifies potential waste, fraud and abuse in only two respects.  The first 21 

concerns validation of the identity and addresses of SafeLink applicants.  To 22 

this issue, Mr. Fuentes states that “TracFone relies on a third-party vendor to 23 
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validate the identity and addresses of applicants included on SafeLink Wireless 1 

Lifeline service applications.”  In response to Staff Data Request DR-44, 2 

TracFone identifies this “vendor” as a NexisLexis database to which TracFone 3 

subscribes.  Specifically, TracFone states that “The database uses various 4 

public records to enable TracFone to verify that a person with the applicant’s 5 

name and Social Security Number lives at the address listed on the application 6 

and to confirm that the address is associated with a residential dwelling.”  See 7 

Exhibit/Staff 120. Although the quality of data in such a database may be 8 

debatable, it is irrelevant if the Commission orders TracFone to follow OTAP’s 9 

eligibility and verification procedures.  10 

  The second aspect of potential fraud addressed by Mr. Fuentes relates to the 11 

resale of SafeLink phones and services that has actually occurred on the 12 

internet.  Oregon Staff found these phones for sale on eBay and Craig’s List 13 

sites and reported them to the FCC. 14 

Q.  WHAT DOES TRACFONE DO TO COMBAT THESE PROBLEMS? 15 

A.  To the internet sale issue, Mr. Fuentes asserts that TracFone has a Loss 16 

Prevention department that monitors and searches the internet to “ensure” that 17 

SafeLink services are not used for resale or fraudulent purposes.  Yet Oregon 18 

Staff found several of these phones for sale, apparently before TracFone’s 19 

Loss Prevention team did.  In response to Staff Data Request DR-56, asking 20 

for information regarding the Loss Prevention Department (how many people, 21 

how often do they monitor, how many cases have been detected), TracFone 22 

objected to the questions based on irrelevancy and the highly confidential and 23 
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commercially sensitive nature of the information.  It states that “TracFone’s 1 

decisions regarding the amount of resources it believes is necessary to prevent 2 

fraud relates to its business strategy and assessment of the risks of fraud.”  3 

See Exhibit/Staff 121.  Staff believes this information is important and relevant 4 

and is troubled by TracFone’s refusal to provide it.  Perhaps the information 5 

would reveal inadequacies with TracFone’s loss prevention program.  Further, 6 

it may be beneficial to TracFone to ignore the extent of the problem because it 7 

will continue receiving payments from the FUSF until the fraud is actually 8 

detected by someone. 9 

Q.  WHAT ELSE DOES TRACFONE SAY ABOUT THIS ISSUE? 10 

A.  TracFone continues by stating that “during the past year it has become aware 11 

of only a few instances of fraud related to the use if [sic] the SafeLink Wireless 12 

brand name or resale of SafeLink Wireless products out of its more than three 13 

million Lifeline customers.”  TracFone states in response to Staff DR-55 that its 14 

Loss Prevention Department passes the suspected fraud cases along to the 15 

operations team “to investigate the status” of the customers.  In response to 16 

Staff DR-51, TracFone states that the TracFone Lifeline operations 17 

department, which is located in Miami, has “approximately” fourteen 18 

employees.  Staff is concerned whether 14 people are sufficient to perform the 19 

operations department functions and follow-up on fraud cases for almost 3 20 

million Lifeline customers.  Furthermore, TracFone admits in its response to 21 

Staff DR-57 that TracFone has not conducted any internal audits of its Lifeline 22 

operations.  See Exhibit/Staff 122 for these responses. 23 
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Q.  IS THERE ANY MECHANISM THAT COULD BE USED TO IDENTIFY 1 

PHONES THAT ARE NOT REPORTED AS LOST OR STOLEN, THAT ARE 2 

SOLD TO SOMEONE ELSE OR ARE NOT USED?  3 

A.  The only way to tackle this problem is through the continuing verification 4 

process, and even that is not fool-proof.  If a phone is sold, lost, or stolen and 5 

continues to be used by the new owner and not reported to TracFone, chances 6 

are good that the new owner will continue to receive service and TracFone will 7 

continue to be reimbursed from the fund.  This is a problem particular to the 8 

“free” wireless service since the original (or the new) owner of the phone does 9 

not have to pay anything to continue the service.  There appears to be no way 10 

of guarding against this, short of TracFone contacting each Lifeline customer at 11 

some regular interval to check that the phone is still in the proper hands.  The 12 

Commission should adopt a condition to address this problem.     13 

Q.  HAVE OTHER STATES ADOPTED ANY MECHANISMS TO ADDRESS 14 

THESE PROBLEMS? 15 

A.  As a condition of TracFone’s ETC designation in its state, the Wisconsin 16 

Commission ordered TracFone to file a plan describing how it will “prevent 17 

reimbursement for Lifeline credits being paid to inactive customers or 18 

accounts.”  See Wisconsin Order, page 11, included as Exhibit/Staff 123.  The 19 

“non-usage” mechanism adopted requires TracFone to track usage on 20 

SafeLink phones and disconnect service and de-enroll the SafeLink customer if 21 

the phone has not been used for two months.  Staff was aware of this practice 22 

through its contacts with staff at the Florida Commission, which also requires 23 
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TracFone to follow this practice.  However, TracFone did not mention this 1 

procedure in its application or testimony, or initially offer to follow it in Oregon.  2 

In response to Staff DR-19 asking for more information on this procedure, 3 

TracFone stated that this “non-usage” policy has been implemented in every 4 

jurisdiction where TracFone offers Lifeline service as an ETC.  See 5 

Exhibit/Staff 124.  In response to further Staff inquiries (Staff DR-82), TracFone 6 

provided a description of the non-usage procedure it gave to the FCC on 7 

February 4 of this year. See Exhibit Staff/125.   8 

Q.  HOW DOES THE NON-USAGE MECHANISM WORK?  9 

A.  If a SafeLink customer shows no activity on his/her phone for two consecutive 10 

months, TracFone will deactivate the service.  If the customer then tries to use 11 

the phone anytime within the following 30-day “grace period,” the call will be 12 

intercepted and routed to an Interactive Voice Response (IVR) system that 13 

advises the customer to contact TracFone.  If there is no usage during the 14 

grace period, intercept will not occur, but the customer can still dial 911.  If the 15 

customer advises TracFone during the grace period that they wish to continue 16 

Lifeline service, the service will be reinstated.  In essence, this constitutes a 17 

three-month period for which TracFone can claim reimbursements for those 18 

customers who did not contact TracFone and were therefore not reinstated, 19 

even though the phone was never used during this time.  If a non-TracFone 20 

wireless Lifeline customer does not use his/her phone for a month, the discount 21 

still flows through to the customer on his/her bill, and the customer still owes 22 

its own money for the remainder of the bill.  In contrast, the entire subsidy for a 23 
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TracFone Lifeline customer flows to TracFone, with no customer benefit and no 1 

service rendered.   2 

Q.  DID STAFF REQUEST DATA FROM TRACFONE TO DETERMINE THE 3 

EFFECTIVENESS OF THE NON-USAGE MECHANISM IN OTHER STATES? 4 

A.   Yes.  Staff asked TracFone for data on the number of SafeLink customers who 5 

had 2-month inactivity and were de-enrolled in all the states where TracFone 6 

was supposedly following this procedure.  TracFone objected to the data 7 

request as irrelevant and “highly confidential and commercially sensitive.”  See 8 

TracFone response to Staff DR-67 in Exhibit Staff/126.  TracFone’s only 9 

statement aside from that was that it is required to submit quarterly reports to 10 

the Wisconsin Public Service Commission and the Ohio Public Utilities 11 

Commission.  Information submitted in response to Staff DR-82 indicates that 12 

TracFone has submitted data to the FCC regarding the number and 13 

percentage of Lifeline customers who do not use their phones in a month, the 14 

number who were de-enrolled as a result, and the number who were 15 

subsequently re-enrolled.  See Exhibit Staff/125 previously referenced.  This 16 

information was filed under confidential cover.  Staff did not have time prior to 17 

preparation of comments to request this particular data from TracFone.   18 

Q.  IS OTHER DATA AVAILABLE? 19 

A.  Although TracFone would not supply data revealing the results of non-usage 20 

tests done so far, data from Florida has been made available.  In the second 21 

quarter of 2009, in Florida, over 21,000 customers (5.5% of the customer 22 

base), were removed due to 60-day inactivity.  In the third quarter of 2009, over 23 
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33,000 (8%) were removed due to 60-day inactivity, 12,700 were removed due 1 

to failing to complete annual verification (3%), and almost 4300 (1%) were 2 

voluntarily removed.  For just those two quarters, 71,500 customers were 3 

removed.  At a per-customer monthly subsidy of $10, this amounts to $715,000 4 

per month or $8.6 million per year – from just the state of Florida!  Because 5 

TracFone can claim 3 months of support at a minimum, the non-usage policy 6 

still results in over $2 million of FUSF support flowing to TracFone in Florida for 7 

no service rendered and no cost to TracFone.  See Exhibit Staff/127.   8 

 All the problems inherent in TracFone’s free Lifeline service are likely to be 9 

compounded, and the monetary consequences to the fund multiplied, as 10 

TracFone starts signing up people living in homeless shelters for TracFone’s 11 

free Lifeline services.   12 

Q.  SHOULD THE COMMISSION IMPOSE A NON-USAGE REQUIREMENT ON 13 

TRACFONE AS A CONDITION OF DESIGNATION? 14 

A.  Yes.  It is obvious that a non-usage condition must be placed on TracFone if it 15 

is to receive ETC designation in Oregon.  TracFone should be required to file a 16 

plan for compliance with the condition, stating exactly how the condition will be 17 

implemented.  TracFone should also be required to file monthly reports stating 18 

the results.    19 

 20 

ISSUE V.D. What are the specific advantages and disadvantages of 21 

TracFone’s Lifeline/OTAP offering(s)? 22 

Q.  WHAT ARE THE ADVANTAGES OF SAFELINK SERVICE? 23 
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A.  Safelink service provides the same advantages of wireless services as other 1 

wireless ETCs provide, most significantly mobility.  Because customers receive 2 

service at no cost, there are no issues of contracts or credit checks.   3 

Q.  DID TRACFONE IDENTIFY ANY DISADVANTAGES OF ITS LIFELINE 4 

SERVICE OFFERING? 5 

A.  No, it did not. 6 

Q.  CAN YOU IDENTIFY ANY DISADVANTAGES OF TRACFONE’S PROPOSED 7 

LIFELINE OFFERINGS?        8 

A.  Yes, I can offer several serious disadvantages.  First, TracFone proposes only 9 

one Lifeline offering, contrary to OAR 860-033-0010.  TracFone proposes to 10 

offer only the SafeLink Lifeline service, even though it has other non-Lifeline 11 

offers such  Net10 and two varieties of Straight Talk. This severely limits 12 

customer choice.  There is no reason why low-income customers should be 13 

denied subsidy on TracFone’s cheaper or higher-value offerings.  This issue is 14 

addressed fully in Jon Cray’s testimony so I will not address it further here.   15 

  Second, the lack of a local presence for customer care is a significant 16 

drawback, particularly because the target population is low-income consumers.  17 

Other ETCs have direct contact with their customers through walk-in centers or 18 

company stores.  TracFone has no local presence for Lifeline customer service 19 

anywhere in the state.  The FCC has determined that TracFone’s Lifeline 20 

customers must deal directly with TracFone (not its retailers) for Lifeline 21 

services.  But TracFone’s service center is in Miami, Florida. Customers must 22 

deal with them by phone, fax or internet.  Further, it appears that most of the 23 
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information customers need (applications, coverage maps, terms and 1 

conditions, etc.) is primarily available only on the website.  This requires 2 

internet access, which is not prevalent among the low-income population.  3 

  Third, free minutes can be used for international calling to 60 countries and 4 

for texting.  TracFone advertises the ability to call internationally as an 5 

advantage of SafeLink. But use of FUSF support for these purposes violates 6 

the support rules.  FUSF support is to be used for local calling services and 7 

access to long distance calling, not for the long distance call through to a 8 

foreign destination.  If a customer uses all his/her free minutes for international 9 

calling, the Lifeline support funds are misused and not used for the purpose 10 

intended by the Act.   11 

Q.  WHAT IS THE MOST SIGNIFICANT DISADVANTAGE OF TRACFONE’S 12 

PROPOSED SAFELINK OFFER?   13 

A.  The most significant disadvantage to the proposed SafeLink offer its that it does 14 

not deliver the maximum value to the Lifeline customer who receives it or to all 15 

the other phone service consumers who must contribute to the FUSF to pay for 16 

it.  Neither party gets their “ten dollars worth.”  Lifeline customers should 17 

receive more than the 68 free minutes that TracFone proposes, and a rate 18 

lower than 20 cents on additional minutes that they purchase.   19 

Q.  WHY SHOULD THE FREE MONTHLY ALLOTMENT OF MINUTES BE 20 

GREATER THAN THE 68 TRACFONE PROPOSES?   21 

A.  There are at least four reasons.  First, it is based on a per-minute rate of 20 22 

cents that is high relative to other service offerings.  TracFone’s own NET10 23 
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offer is based on half that amount – 10 cents per minute.  At 10 cents per 1 

minute, a monthly support payment of $10 from the FUSF plus $3.50 from 2 

TracFone would yield 136 free minutes – double the SafeLink offer.  Second, 3 

for the same $10 of monthly FUSF support, Virgin Mobile offers its Lifeline 4 

service a monthly allotment of 200 minutes.  See Exhibit/Staff 128.  Oregon’s 5 

low-income consumers should not be given a lesser benefit simply because 6 

Virgin Mobile has not yet applied for ETC status here.     7 

Q.  WHAT IS THE THIRD REASON? 8 

A.  For the same $10 of monthly subsidy or less, TracFone offers more than 68 9 

minutes to SafeLink customers in other states.  TracFone informed the Florida 10 

Commission on June 25 that it will increase the allotment of free minutes to 11 

SafeLink customers in that state to 150 minutes.  See Exhibit Staff/129.  In 12 

response to Staff DR-94, TracFone states that it is “testing” different amounts 13 

of airtime minutes and is offering the following number of minutes to Lifeline 14 

customers on a “promotional basis”:  Alabama – 120, Florida – 150, Illinois – 15 

200, and Lousiana – 250.”  See Exhibit Staff/130.   16 

Q.  WHAT IS THE FOURTH REASON? 17 

A.  The average household requires far more than 68 minutes of calling per month, 18 

which is the equivalent of barely two minutes per day.  TracFone’s “Fact Sheet” 19 

shows that the average prepaid wireless customer uses around 200 minutes 20 

per month.  See Exhibit Staff/131.  One study of low-income consumers found 21 

that they need at least 300 minutes per month to perform routine activities.  22 

See Exhibit Staff/132.  NASUCA recommends that the FCC adopt a minimum 23 
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number of monthly minutes to ensure adequate value to prepaid wireless 1 

carriers from Lifeline services.  See Exhibit Staff/133. 2 

Q.  WHY SHOULD THE COST OF AN ADDITIONAL MINUTE BE LESS THAN 20 3 

CENTS? 4 

A.  First, as stated above, 20 cents per minute is high relative to other service 5 

offerings.  Low additional minute rates are critical for low-income consumers.  6 

Second, TracFone has agreed to offer additional minutes at 10 cents per 7 

minute for SafeLink customers in several other states, including Washington 8 

and South Carolina. 9 

Q.  WHY SHOULD CONSUMERS WHO PAY TO SUPPORT THE FUSF CARE 10 

ABOUT HOW MANY FREE MINUTES A LIFELINE CUSTOMER RECEIVES? 11 

A.  As with any subsidy program, the people who must pay for the program are 12 

better off when their contributions yield the maximum benefits to the 13 

beneficiaries of the program.  Their dollars are being used to the deliver the 14 

most useful services possible.  They get more “bang” for their ten bucks.  The 15 

full benefits of their contributions are passed to Lifeline consumers rather than 16 

to the company providing the Lifeline service.  One analyst estimated that 17 

services like TracFone’s costs $3 per person per month to provide, yet 18 

TracFone receives $10 per month for that service from the FUSF.  See Exhibit 19 

Staff/134.  As the fund size increases, and customers are forced to pay more 20 

into the fund, it is especially important that the funds are used to the maximum 21 

benefits of all. 22 
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Q.  DO YOU HAVE ANY RECOMMENDATIONS REGARDING TRACFONE’S 1 

LIFELINE OFFERINGS BASED ON THE DISCUSSION ABOVE? 2 

A.  Yes, I recommend several conditions be placed on TracFone relative to its 3 

Lifeline offerings if it wishes to receive ETC designation in Oregon.  The 4 

Commission should not designate TracFone as an ETC in Oregon unless 5 

TracFone agrees to:  6 

• Provide the highest free minute allotment that TracFone offers in any state 7 

(trial or otherwise), but not less than 200 minutes, in its SafeLink offering 8 

• Provide the lowest additional minute rate that TracFone offers in any state, 9 

but no more than 10 cents per minute, to SafeLink customers 10 

• Modify the SafeLink free minute allotment and additional minute rate quarterly 11 

if better offers are made available in other states     12 

• Offer a Lifeline discount on other services TracFone offers, e.g., NET10 and 13 

Straight Talk; designation would not be effective until TracFone is actually 14 

able to offer the discounts on these services 15 

• Offer Tribal Lifeline service at a level of minutes that reflects the higher level 16 

of federal support available. 17 

 18 

ISSUE V. E.  Will TracFone’s designation result in creamskimming in the rural 19 

ILEC areas in which it seeks designation? 20 

Q.  PLEASE EXPLAIN CREAMSKIMMING AND ITS RELEVANCE AS AN 21 

ISSUE. 22 
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A.  The FCC requires a creamskimming test when a competitive carrier seeks ETC 1 

designation in only a portion of a rural ILEC’s study area.  See FCC 05-46, 2 

pages 22-25, included is Exhibit Staff/135.  The creamskimming test is to 3 

ensure that the competitive ETC will not serve a disproportionate share of the 4 

rural ILEC’s high-density, low-cost areas, while receiving support that the ILEC 5 

has averaged across its entire study area.  If a state designates a non-ILEC 6 

ETC in only a portion of a rural ILEC’s study area, a petition must be submitted 7 

to the FCC for “redefinition” of that study area before the state’s ETC 8 

designation can become effective.   9 

Q.  IS TRACFONE REQUESTING DESIGNATION IN ONLY A PORTION OF ANY 10 

RURAL ILEC’S STUDY AREA? 11 

A.  In testimony on pages 31-32, Mr. Fuentes states “TracFone does not propose 12 

to serve less than an entire study area of any rural ILEC, so creamskimming is 13 

not an issue in this proceeding.”  But at the end of the same paragraph, he 14 

states that “TracFone can provide Lifeline service only wherever its underlying 15 

vendors have coverage.  If its underlying vendors do not have coverage, it 16 

cannot provide service.”  Yet, as discussed under Issue I, TracFone has still 17 

not clearly defined its proposed designated service area, i.e., where it can 18 

provide service.   If TracFone proposes designation throughout all rural ILEC 19 

service areas, and is indeed able to provide wireless signal throughout those 20 

areas, there is no issue.  However, if TracFone proposes to include only a 21 

portion of a rural ILECs’ study area, there may be a creamskimming issue.   22 
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Q.  DOES THE CREAMSKIMMING ISSUE APPLY TO AN ETC SEEKING ONLY 1 

LOW-INCOME, AND NOT HIGH-COST, SUPPORT? 2 

A.  The answer is not clear, as evidenced by petitions for forbearance from the 3 

creamskimming test filed by two wireless carriers seeking ETC designation for 4 

low-income support only.  Those carriers are NTCH, Inc. and Cricket 5 

Communications, Inc.  Their petitions are included as Exhibits Staff/136 and 6 

Staff/137, respectively.   7 

Q.  DID TRACFONE FILE COMMENTS ON THE RECENT CRICKET PETITION? 8 

A.  Yes, it did.  The filing is included as Exhibit Staff/138.  TracFone filed in support 9 

of the petition.  It noted that “Some states have included as issues in the ETC 10 

proceedings whether TracFone must provide a cream skimming analysis.”  11 

Using Oregon as an example, TracFone asserts at pages 3-4 that staff’s “need 12 

for a cream skimming analysis in these circumstances is unexplained and 13 

unexplainable.”  From this statement, TracFone proceeds to then incorrectly tie 14 

the requirements for coverage maps and wire center lists (Issue I) to the 15 

creamskimming issue and imply that Oregon and Indiana are imposing 16 

unreasonable requirements on TracFone.  This is curious as the requirements 17 

for maps came directly from the FCC’s recommendations to impose stricter 18 

requirements for ETC designation.  The maps were not intended to be used for 19 

a creamskimming test.       20 

Q.  WHAT DO YOU RECOMMEND REGARDING THIS ISSUE? 21 



Docket UM 1437 Staff/100 
 Marinos/60 

 

A.  The issue can be put aside until TracFone determines exactly where it seeks 1 

designation.  An FCC decision may be forthcoming that will clarify whether the 2 

FCC requires a creamskimming test for low-income-only ETC applicants.    3 

 4 

ISSUE V.F.  What are the potential impacts of TracFone’s designation on 5 

ILECs and other designated ETCs in the state? 6 

 7 
Q.  DOES TRACFONE ADDRESS THIS ISSUE? 8 

A.  On pages 30-31 of his testimony, Mr. Fuentes states that TracFone “expects to 9 

substantially increase the Lifeline participation rate in Oregon.  However, given 10 

that at least 80 percent of qualified households are not receiving Lifeline 11 

benefits, there is a significant number of qualified households that no current 12 

ETC is serving. Therefore, while the current ETCs will have to compete for 13 

Lifeline customers with another ETC if TracFone commences Lifeline service in 14 

Oregon, they will not necessarily lose any current Lifeline customers.” 15 

Q.  DO YOU AGREE?   16 

A.  It appears very likely based on TracFone’s success in other states, that its free 17 

Lifeline offering will appeal to many low-income consumers.  Some of those 18 

may decide to switch their current Lifeline credit from an existing ILEC wireline 19 

phone to TracFone’s free mobile offer while still retaining their wireline service.  20 

This is likely given the low monthly allotment of minutes on TracFone’s 21 

SafeLink service and an entire household’s need for many more minutes of 22 

calling per month.  Consumers who currently use their Lifeline discounts for 23 
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services from wireless ETCs may, or may not, decide to switch Lifeline 1 

providers.  It is reasonable to assume that high-usage wireless Lifeline 2 

customers may prefer to stay with current Lifeline plans that offer more usage.  3 

Other consumers who currently have no Lifeline service are likely to jump at 4 

the opportunity to get free cell phone service from TracFone.  Since TracFone 5 

already has a large base of low-income customers, TracFone will likely be 6 

successful in converting many of them to the free service.  Finally, TracFone 7 

will likely have an advantage over other Lifeline providers who charge for their 8 

Lifeline service.     9 

Q.  COULD THE CUSTOMERS OF ILECS AND OTHER ETCS BE IMPACTED 10 

UNFAVORABLY? 11 

A.  These customers may bear the burden of TracFone’s designation if it leads to 12 

increased costs for 911 and OTAP services.  While the new SafeLink 13 

customers will benefit from these services, they will not pay to support them.  14 

Neither will TracFone’s non-Lifeline customers.  Additionally, service levels for 15 

both 911 and OTAP may be negatively impacted depending on the number of 16 

new telephone subscribers TracFone adds to the existing ones.    17 

 18 

ISSUE V.G.  What are the anticipated impacts of TracFone’s designation on 19 

the federal universal service fund? 20 

Q. DOES TRACFONE ADDRESS THIS ISSUE IN ITS APPLICATION OR 21 

TESTIMONY? 22 



Docket UM 1437 Staff/100 
 Marinos/62 

 

A.  Yes.  In its application on pages 24-25, TracFone refers to the FCC’s order first 1 

designating TracFone as an ETC in several states and the District of Columbia.  2 

In that order, the FCC forecasted that the impact of TracFone’s designation on 3 

the FUSF will be “negligible.”   4 

Q.  WAS THE FCC FORECAST ACCURATE? 5 

A.  In barely two years since the order was issued and TracFone started offering its 6 

Lifeline service, TracFone has dramatically increased its draw on the fund from 7 

$0 to $332 million per year based on annualized 1Q2010 disbursement data 8 

available on the USAC website.  TracFone has yet to offer Lifeline service in 9 

several states, such as California, and it has only begun offering its services to 10 

homeless shelter residents.  Largely as a result of TracFone and other Lifeline-11 

only providers, the low-income portion of the FUSF has grown from $822 12 

million in 2008 to $1.2 billion annualized based on 2010 first quarter 13 

disbursements.  In the first quarter of 2010, over one-fourth of the total 14 

low-income funds went to TracFone.  By the end of 2009, TracFone 15 

surpassed the ILECs in the states of New Hampshire, Massachusetts, 16 

Michigan, Delaware, Maryland, Virginia, West Virginia, North Carolina, 17 

Tennessee, Alabama, Georgia and Florida as the ETC with the most Lifeline 18 

customers in the state.  Obviously, the FCC was very wrong in its predictions! 19 

Q.  DID TRACFONE SUPPLY ANY FORECASTS OF HOW MANY LIFELINE 20 

SUBSCRIBERS IT EXPECTS TO GAIN IF IT RECEIVES ETC DESIGNATION 21 

IN OREGON? 22 
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A.  Although asked, TracFone objected to data requests for information regarding 1 

its forecasts for gaining Lifeline customers in Oregon.  CUB asked TracFone 2 

how many subscribers it currently has in Oregon in CUB DR-4, but TracFone 3 

refused to answer on the basis that the information is irrelevant and beyond the 4 

jurisdiction of the Commission, despite the fact that such information is 5 

required on the OTAP application which TracFone filed as confidential.  In CUB 6 

DR-5, CUB asked TracFone for a forecast of customers it expects to add as a 7 

result of ETC designation in Oregon and TracFone’s response was that it has 8 

not developed a forecast.  In CUB DR-6, CUB asked TracFone what 9 

percentage of the total Oregon customer base TracFone forecasts to be likely 10 

participating in Lifeline.  TracFone replied that is has not developed such a 11 

forecast, but “it is hopeful that it will be able to increase the level of Lifeline 12 

participation by qualified low-income Oregon households above the 10.7 13 

percent level contained in Federal Communications Commission data.”  This is 14 

non-responsive.  See Exhibit Staff/139 for these data request responses. 15 

 Q.  SINCE TRACFONE WILL NOT SUPPLY ANY FORECASTS, CAN STAFF 16 

PRODUCE AN ESTIMATE OF THE LIKELY IMPACTS? 17 

A.   At the end of 2009, there were 49,500 OTAP recipients out of an estimated 18 

354,000 eligible households.  In Tennessee, Virginia and Florida, TracFone 19 

doubled the number of Lifeline subscribers in each state.  See TracFone/1, 20 

Fuentes/30.  If TracFone does the same in Oregon, it will obtain approximately 21 

49,500 new Lifeline customers.  In so doing, it will increase FUSF support 22 

requirements by almost $6 million annually.  If TracFone captures half of all 23 
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eligible households in Oregon currently without Lifeline assistance (152,000 1 

households), it will increase FUSF requirements by $18 million annually.     2 

Q.  WHY SHOULD THE COMMISSION BE CONCERNED ABOUT THE IMPACTS 3 

OF TRACFONE’S DESIGNATION ON THE FEDERAL FUND? 4 

A.  Although TracFone is drawing its money from the federal (not state) fund, all 5 

telephone consumers, including those in Oregon, pay into the federal fund to 6 

finance the support it receives.  As the fund grows so do the associated costs 7 

of waste, fraud and abuse.  If the Commission designates TracFone in Oregon, 8 

it must ensure that the best safeguards are in place here to minimize such 9 

costs, and that Oregon low-income consumers receive a TracFone Lifeline 10 

offering that is no less valuable than that offered by TracFone in other states.  11 

While the FCC bears the ultimate responsibility of what happens to the federal 12 

fund, each state should do its part to ensure that such funds are put to the best 13 

use in assisting low-income consumers.  Indeed, Commissioner Philip Jones of 14 

the Washington Commission stated in his dissenting opinion against 15 

TracFone’s petition for ETC designation in Washington State that: “The 16 

process for designating ETCs, as well as the oversight and management of the 17 

use of federal universal service subsidies, is a shared responsibility between 18 

the FCC and state commissions.” See Exhibit Staff/140.   19 

 20 

ISSUE V.H.  What are the anticipated impacts of TracFone’s designation on 21 

the Oregon Telephone Assistance Program (OTAP) related to fund size, 22 

administrative resource requirements, etc.? 23 
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Q.  ARE THE IMPACTS ON THE OTAP LIKELY TO BE SIGNIFICANT? 1 

A.  Staff witness Jon Cray addresses this issue in his testimony. See Staff Exhibit 2 

200.  Depending on the number of qualifying low-income customers that 3 

request TracFone’s Lifeline service, the impacts on the OTAP could be 4 

significant.  If TracFone’s SafeLink offer were to double the number of Lifeline 5 

subscribers in Oregon, as it did in several other states, the administrative 6 

resources needed would double, and costs of the program would rise 7 

substantially.   8 

 9 

ISSUE V.L.  Are there any other public interest issues that should be 10 

considered? 11 

 Q.  DO YOU HAVE ANY FURTHER PUBLIC INTEREST ISSUES TO 12 

ADDRESS? 13 

A.  No, not at this time.  However, if other parties raise additional issues, I will 14 

comment on those in rebuttal testimony. 15 

 16 

Q. DOES THIS CONCLUDE YOUR REPLY TESTIMONY? 17 

A. Yes. 18 
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Q. PLEASE STATE YOUR NAME, OCCUPATION, AND BUSINESS 1 

ADDRESS. 2 

A. My name is Jon Cray.  I am the Program Manager for the Residential Service 3 

Protection Fund (RSPF) of the Public Utility Commission of Oregon 4 

(Commission).  My business address is 550 Capitol Street NE Suite 215, 5 

Salem, Oregon 97301-2551.  6 

Q. PLEASE DESCRIBE YOUR EDUCATIONAL BACKGROUND AND WORK 7 

EXPERIENCE. 8 

A. My Witness Qualification Statement is found in Exhibit Staff/201.  For the 9 

previous four years, I have served as the manager for the Oregon Telephone 10 

Assistance Program (OTAP).  I administer the day to day operations of OTAP 11 

and I am responsible for evaluating carrier applications for Eligible 12 

Telecommunications Provider (ETP) designation and filing recommendations to 13 

the Commission regarding the applications.  The ETP applications that I 14 

evaluated include those from one landline carrier (Wantel dba Comspan) and 15 

two wireless carriers (AT&T Mobility fka Cingular Wireless and LCW Wireless 16 

dba Cricket). After extensive discussions and data gathering efforts, I 17 

recommended approval of each of these carriers and the Commission 18 

subsequently granted ETP designation to each.  My duties also include 19 

monitoring and enforcing compliance among all thirty-three ETPs in Oregon, 20 

including four wireless carriers and twenty-nine landline companies.       21 

Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY? 22 
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A. The purpose of my testimony is to provide to the Commission an informed 1 

analysis of whether TracFone demonstrates that it meets the Oregon 2 

requirements for designation as an ETP.   I also analyze three of the sub-3 

issues relating to whether granting ETC status to TracFone is in the public 4 

interest. 5 

Q. DID YOU PREPARE AN EXHIBIT FOR THIS DOCKET? 6 

A. Yes. In addition to my Witness Qualification Statement, I prepared Exhibit 7 

Staff/202 through Exhibit Staff/211, consisting of 29 pages. 8 

Q. HOW IS YOUR TESTIMONY ORGANIZED? 9 

A. My testimony is organized as follows: 10 

Background ................................................................................................. 3 11 
Issue IV.  Requirements for ETP Designation and OTAP ........................... 6 12 
Issue V.  Public Interest Considerations ................................................... 14 13 

 



Docket UM 1437 Staff/200 
 Cray/3 

JUSTICE-#2170911-V1-UM1437_CRAYTESTIMONY TUESDAY 8 3 10 (2).DOC 

BACKGROUND 1 

Q. WHAT IS AN ETP? 2 

A. OAR 860-033-0005(3) defines an ETP as 3 

a provider of telecommunications service, including a cellular, 4 
wireless or other common carrier that is certified by order of the 5 
Commission as eligible to provide OTAP to its qualifying 6 
customers throughout a designated service area by having met 7 
the following eligibility criteria:   8 
(a) Offers services under 47 C.F.R. § 54.101 (2008) using either 9 
its own facilities or a combination of its own facilities and resale 10 
of another carrier's services (including the services offered by 11 
another Eligible Telecommunications Carrier throughout the 12 
service area). Pursuant to 47 C.F.R. § 54.201(f) (2008), the 13 
requirement of using its "own facilities" includes, but is not 14 
limited to, purchasing unbundled network elements from another 15 
carrier;  16 

(b) Advertises the availability of and the charges for such 17 
services using media of general distribution; and  18 

(c) Demonstrates that it will comply with OAR 860-033-0005 19 
through 860-33-0100.  20 

Q. WHAT IS THE OTAP? 21 

A. The Oregon Telephone Assistance Program (OTAP) is the state-mandated 22 

corollary of the Federal Communication Commission’s (FCC) Lifeline program.  23 

It is one of four telephone assistance programs established and funded under 24 

the Residential Service Protection law.  The OTAP is set forth and explained in 25 

both state statute and in Commission rules.  See generally Oregon Laws 1987, 26 

chapter 290, Sections 1 through 8; Oregon Administrative Rule (OAR) Chapter 27 

860, Division 033.  The OTAP offers reduced local exchange rates to eligible 28 

low-income residential customers.  It is an addition to the support available 29 
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from the Federal Universal Service Fund (FUSF).  The maximum combined 1 

support an eligible customer can receive is $13.50 - $3.50 from the OTAP and 2 

$10.00 from the FUSF.   3 

 Lifeline support is comprised of four tiers as follows: 4 

Tier I support is equal to the incumbent local exchange carrier’s federal tariffed  5 

subscriber line charge or end-user common line charge.  The maximum Tier 1  6 

support is $6.50. 7 

Tier II support is an additional $1.75 per month of federal Lifeline support if the 8 

carrier certifies that it will pass through the full amount of Tier 2 support to 9 

qualifying customers. 10 

Tier III support is an additional amount of federal Lifeline support equal to one- 11 

half the amount of any state-mandated Lifeline support, up to a maximum of 12 

$1.75 per month.   13 

Tier IV support is an additional federal Lifeline support of up to $25 per month  14 

available to residents of tribal lands provided that the amount does not reduce  15 

the basic local residential rate to less than $1.   16 

 The $3.50 from OTAP is Tier III support. 17 

 Since the OTAP provides $3.50 of state Lifeline support, it enables an ETP to 18 

obtain $1.75 in Tier III support.  However, Tier III support can also be obtained 19 

if a carrier provides $3.50 on its own volition without state Lifeline support.  20 

TracFone states its Lifeline service offering is based on “a direct pass through 21 

of one hundred percent of the Lifeline support which TracFone receives from 22 
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the FUSF, plus an addition contribution by TracFone of $3.50 per customer per 1 

month.” See Exhibit Staff/202. 2 

Q. HOW IS ETP DESIGNATION RELATED TO ETC DESIGNATION?  3 

A. Order No. 06-292 requires ETC applicants to “commit to offer and advertise 4 

Lifeline, Link Up and OTAP services as a condition of becoming an ETC.”  See 5 

 Order No. 06-292 at pages 7 through 8 and Appendix A, Requirement 7.  6 

Before an ETC is authorized to offer and advertise Lifeline, Link Up and OTAP 7 

services, it must be designated as an ETP by the Commission.   8 

Q. PLEASE GENERALLY EXPLAIN HOW AN ETC OBTAINS DESIGNATION 9 

AS AN ETP.   10 

A. ETC and ETP designations are generally accomplished through a two-step 11 

application process in Oregon.  After receiving federal ETC designation from 12 

the Commission, the carrier than submits a separate application for ETP status 13 

to participate in the OTAP.  If the Commission approves the application, the 14 

ETC is granted ETP status in a separate docket and Commission Order.  See 15 

OAR 860-033-0005.  Because TracFone’s ETC application requested 16 

designation for only low-income support and not high-cost support, staff 17 

reviewed TracFone’s ETC and ETP applications at the same time in the same 18 

docket.  TracFone filed its ETP application on April 9, 2010.   19 
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ISSUE IV. DOES TRACFONE MEET THE REQUIREMENTS FOR ETP 1 
DESIGNATION AND PARTICIPATION IN THE OTAP? 2 

 3 
A. The individual requirements are identified in sub-issues of Issue IV.  They are:  4 

 A.  Will TracFone comply with all OTAP procedural requirements for eligibility 5 

and verification? 6 

 B.  Will TracFone comply with OTAP pro-rating requirements for benefits 7 

purposes? 8 

 C.  Will TracFone comply with all OTAP requirements for reporting? 9 

 D.  Will TracFone comply with OTAP requirements by offering the same 10 

Lifeline/OTAP discount on all its services, including NET10 and Straight Talk? 11 

 E.  Will TracFone agree to Staff review and approval of any and all advertising 12 

for Lifeline offerings in Oregon? 13 

Q. HAVE YOU ANALYZED WHETHER TRACFONE MEETS THE 14 

REQUIREMENTS FOR DESIGNATION AND PARTICIPATION IN THE 15 

OTAP? 16 

A.  Yes. I separately address each of these requirements below.  TracFone 17 

appears to meet most of the requirements.  However, I have concerns as to 18 

whether TracFone has sufficiently demonstrated that it meets all the 19 

requirements for designation and participation in the OTAP.  20 

 21 

 ISSUE IV.A. WILL TRACFONE COMPLY WITH ALL OTAP PROCEDURAL 22 
REQUIREMENTS FOR ELIGIBILITY AND VERIFICATION?  23 

 24 
Q. WHAT ARE THE REQUIREMENTS FOR ELIGIBILITY FOR OTAP? 25 

A. OAR 860-033-0030 states that  26 
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(1) Eligibility for OTAP is demonstrated by application to the 1 
Commission by an individual currently:  2 
(a) Receiving benefits from the federal food stamp program or 3 
receiving benefits from another Commission-approved low-4 
income public assistance program for which eligibility 5 
requirements do not exceed 135 percent of the poverty level; 6 
(b)  Certified by an agency contracting with the Commission to 7 
qualify an individual meeting eligibility criteria; or 8 
(c) Certified as eligible in a public assistance program that the 9 
Commission has determined to meet the eligibility criteria. 10 
 11 
* * * * *  12 
 13 
(3) An applicant must sign a written authorization (OTAP 14 
application) permitting the Commission to release necessary 15 
information to an [ETP,]  16 

 17 
 Under OAR 860-033-0030, the Commission is required to determine a person’s 18 

initial eligibility before enrolling them in the OTAP.   19 

Q. WHAT IS VERIFICATION AND HOW DOES IT RELATE TO THE OTAP? 20 

A. OAR 860-033-0030(4) provides: 21 

The Commission must be able to verify an individual’s 22 
continuing participation in a qualifying program.  Continuing 23 
OTAP eligibility is based on monthly or quarterly recertification 24 
by the Commission. 25 

 26 
The Commission is required to verify a person’s continuing eligibility in the 27 

OTAP and conducts monthly recertification for all customers regardless of 28 

their carrier.  When a customer is determined ineligible, the Commission 29 

mails a letter notifying the customer of their impending de-enrollment from the 30 

OTAP.  The letter instructs the customer to contact the Commission if they 31 

are receiving benefits from a qualifying program listed in OAR 860-033-32 

0030(1) to avoid the interruption of their OTAP support.  Otherwise, the 33 
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Commission distributes an electronic report requiring the ETP to de-enroll the 1 

customer from the OTAP. 2 

Q. WILL TRACFONE COMPLY WITH THE OTAP ELIGIBILITY AND 3 

VERIFICATION REQUIREMENTS?   4 

A. It appears that TracFone will comply with all OTAP procedural requirements 5 

for eligibility and verification.  In its ETC application on page 18, TracFone 6 

stated “[it] will certify and verify consumer eligibility in accordance with 7 

Commission rules [but that it] will petition this Commission for waiver of any 8 

rules that impose certification and verification requirements that differ from the 9 

FCC’s.”  Conversely, TracFone filed its ETP application agreeing to abide by 10 

the condition that only the Commission may approve applicants for OTAP 11 

support.  Thus, staff issued a series of data requests asking TracFone to 12 

clarify its statement.  TracFone stated,  13 

At the time TracFone filed its ETC application, it was not aware 14 
that OTAP had its own certification and verification requirements 15 
that applied to [ETPs] that were seeking support from the 16 
[FUSF].  TracFone will comply with the OTAP certification and 17 
verification requirements [listed in OAR 860-033-0030]. 18 

 19 
  Furthermore, TracFone claims it,  20 

understands that in Oregon consumers are required to submit 21 
an OTAP application to the Commission [and instead of using 22 
its standard SafeLink Wireless application], will develop an 23 
Oregon-specific application which conforms with the specific 24 
OTAP requirements.  See Exhibit Staff/203.   25 

 26 
 There is no requirement for TracFone to develop an Oregon-modified SafeLink 27 

application.  The existing OTAP application (hard copy and online) will suffice.   28 
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 ISSUE IV.B. WILL TRACFONE COMPLY WITH OTAP PRO-RATING 1 
REQUIREMENTS FOR BENEFITS PURPOSES?  2 

 3 
Q. WHAT IS PRO-RATION AND HOW DOES IT RELATE TO THE OTAP? 4 

A. OAR 860-033-0035(2) provides: 5 

The OTAP benefit is provided for each billing period that a 6 
customer is determined eligible for assistance. When a 7 
customer is determined eligible for less than an entire billing 8 
period, the benefit is prorated. 9 

 10 
Q. DOES THE FCC REQUIRE PRO-RATION FOR FEDERAL LIFELINE 11 

SUPPORT?   12 

A. Pro-ration for federal Lifeline support ($10.00) is an unresolved issue before 13 

the FCC.  The Wireline Competition Bureau at the FCC sought public 14 

comment1 on a letter it received from the Universal Service Administrative 15 

Company (USAC) in which USAC requested guidance from the FCC on how 16 

Line 9 of Form 497 should be used in the federal Lifeline program.  USAC 17 

contends that Line 9 requires ETCs to pro-rate Lifeline support, since the ETCs 18 

are not entitled to a full month’s FUSF reimbursement or support when a 19 

customer enrolls in or is de-enrolled from Lifeline mid-month.   20 

Q. IS TRACFONE SUBJECT TO OTAP PRO-RATING REQUIREMENTS? 21 

A. The parties included this issue in the final issues list based on the assumption 22 

that TracFone would claim $3.50 in monthly OTAP support.  However, 23 

TracFone is contributing $3.50 of Lifeline support from its own resources.  24 

Therefore, it appears that whether TracFone will be subject to the proration 25 

                                            
1  See Wireline Competition Bureau Seeks Comment on Universal Service Administrative 
Company Letter Seeking Guidance on FCC Form 497 for Low-Income Universal Service Program, 
WC Docket No. 03-139, Public Notice, DA 10-401 (rel. Mar. 10, 2010). 
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requirements set forth in OAR 860-033-0035(2) turns on the FCC’s decision as 1 

to whether ETCs must pro-rate federal Lifeline benefits.     2 

 ISSUE IV.C. WILL TRACFONE COMPLY WITH ALL OTAP REQUIREMENTS 3 
FOR REPORTING? 4 

 5 
Q. WHAT ARE THE OTAP REPORTING REQUIREMENTS?   6 

A. OTAP reporting requirements are delineated in OAR 860-033-0046 and include 7 

an “Active OTAP Customer Report,” “Order Activity Report,” and “No Match 8 

Report.”   Also, OAR 860-033-0046(6) requires an ETP to (1) keep all OTAP 9 

records and supporting documentation for three years, or if a Commission audit 10 

is pending, until the review or audit is complete, whichever is later; and (2) 11 

produce for inspection or audit upon request of the Commission or its 12 

authorized representative all OTAP records and supporting documentation.  13 

Q. WHAT IS THE PURPOSE OF THE THREE REPORTS? 14 
 15 
A.    Staff compares the ETPs’ Active OTAP Customer Report with the records in 16 

the Commission database to verify that the ETP only enrolled Commission-17 

approved customers in Lifeline.  Also, staff uses the Active OTAP Customer 18 

Report to confirm that ETPs do not enroll an ineligible customer in Lifeline.   19 

Staff uses the Order Activity Report to update records in the Commission 20 

database and maintain their integrity by de-enrolling Lifeline customers whose 21 

service with the ETP was disconnected.   22 

 23 
Staff uses the No Match Report to identify customers that the Commission has 24 

determined to be eligible for OTAP, but that the ETP believes are not eligible 25 

for OTAP. Staff mails a letter notifying each such customer that they have not 26 
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been enrolled in Lifeline with their ETP and to present an opportunity for the 1 

customer to rectify the discrepancy that prevents them from enrolling in 2 

Lifeline.   3 

Q. SHOULD THE COMMISSION REQUIRE TRACFONE TO PRODUCE THESE 4 

REPORTS?  PLEASE EXPLAIN. 5 

A. Yes.  Staff will determine initial and continuing OTAP eligibility for all 6 

customers. These critical reports serve a dual purpose in ensuring that 7 

disbursements from both the OTAP and FUSF are documented, justifiable and 8 

in compliance with rules established by the Commission and the FCC.  Despite 9 

the fact that TracFone does not seek OTAP funds, ensuring integrity of the 10 

federal Lifeline program is fundamental to the Commission’s stewardship of the 11 

FUSF.  As the doorkeeper of the FUSF, the Commission must be committed to 12 

not only protecting the citizens of Oregon, but all taxpayers and 13 

telecommunications providers who contribute to the FUSF.  The Commission 14 

has a unique and integral role in protecting public funds before USAC 15 

disburses payments from the FUSF for federal Lifeline support.   16 

Q. WILL TRACFONE COMPLY WITH ALL OTAP REPORTING 17 

REQUIREMENTS INCLUDING RETENTION OF OTAP RECORDS AND 18 

SUPPORTING DOCUMENTATION? 19 

A. TracFone submitted its ETP application agreeing to comply with OAR 860-033-20 

0046, which unequivocally defines the OTAP reporting requirements.  21 

However, See TracFone/1, Fuentes/19 through 20: 22 
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TracFone will comply with the OTAP reporting requirements to 1 
the extent they are applicable to TracFone.  The OTAP 2 
reporting requirements include submission of monthly 3 
remittance reports regarding the RSPF surcharge. TracFone 4 
does not plan to collect RSPF fees from Lifeline customers if it 5 
obtains ETC status because it is not obligated to make such 6 
collections…Given that TracFone is not required to assess and 7 
collect the RSPF surcharge from its Lifeline customers, no 8 
purpose would be served by requiring it to file monthly 9 
remittance reports. Furthermore, TracFone will not be seeking 10 
funds from the RSPF. As such, TracFone should not be 11 
required to file monthly requests for reimbursement. 12 

 13 

 Mr. Fuentes associates OTAP reporting requirements with the RSPF surcharge 14 

provisions, remittance reports and payments.  Because TracFone does not 15 

collect and remit the RSPF surcharge for its existing and intended service 16 

offerings is immaterial to OTAP reporting requirements.  TracFone confirmed 17 

for staff in subsequent data request responses that it will comply with OAR 18 

860-033-0046.  See Exhibit Staff/204.   19 

 TracFone has not made any specific mention of complying with OAR 860-033-20 

0046(6).  However, as noted above, TracFone has stated that it will comply 21 

with Oregon’s accounting requirements. 22 

 ISSUE IV.D. WILL TRACFONE COMPLY WITH OTAP REQUIREMENTS BY 23 
OFFERING THE SAME LIFELINE/OTAP DISCOUNT ON ALL ITS 24 
SERVICES, INCLUDING NET10 AND STRAIGHT TALK? 25 

 26 
Q. IS THERE AN OAR THAT REQUIRES ETPS TO OFFER OTAP/LIFELINE ON 27 

ALL ITS SERVICE OFFERINGS?   28 

A. Yes.  OAR 860-033-0010 states: 29 

The Oregon Telephone Assistance Program (OTAP) is 30 
designed to provide a reduced rate or discount for an [ETP]’s 31 
basic service, whether sold separately or in combination with 32 
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other services, to low-income customers who meet eligibility 1 
requirements.  An [ETP] must offer OTAP reduced rates or 2 
discounts with all service offerings that include basic telephone 3 
service.  Reduced rates or discounts apply to the single line, or 4 
service that is functionally equivalent to a single line, serving the 5 
eligible recipient’s principal residence.   6 

 7 
Q. DID TRACFONE SUBMIT ITS ETP APPLICATION AGREEING TO COMPLY 8 

WITH THE REQUIREMENT THAT IT MUST OFFER OTAP/LIFELINE ON 9 

ALL ITS SERVICE OFFERINGS?   10 

A. Yes.  TracFone filed its ETP application agreeing “to offer reduced residential 11 

rates with all service offerings that include basic telephone or cellular service to 12 

eligible low-income customers pursuant to the Oregon Telephone Assistance 13 

program (OTAP).”  See Exhibit Staff/205. 14 

Q. WILL TRACFONE COMPLY WITH THE REQUIREMENT THAT IT MUST 15 

OFFER OTAP/LIFELINE ON ALL ITS SERVICE OFFERINGS?   16 

A. I am unable to tell at this point.  17 

Q. PLEASE EXPLAIN.  18 

A.  In its ETP application on April 7, 2010, TracFone agreed to offer reduced 19 

residential rates with all service offerings that include cellular (emphasis 20 

added) service to eligible low-income customers in Oregon.   However, in 21 

testimony filed on June11, 2010, Mr. Fuentes stated that TracFone  is 22 

“currently considering whether and how to develop other Lifeline services 23 

based on other TracFone service offerings.”  (TracFone/1, Fuentes/20.)   24 

TracFone’s testimony and response to several staff data requests is 25 

inconsistent with TracFone’s “agreement” in its ETP application.  Later, 26 
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TracFone presented a legal argument that it is exempt from this requirement, 1 

which I am not considering as part of its ETP application.  See Exhibit 2 

Staff/206. 3 

 TracFone states that “In [its] experience, the majority of its Lifeline customers 4 

are not existing TracFone customers.”  TracFone also states that “[its] Lifeline 5 

plan offers another Lifeline service option to Oregon’s low-income households 6 

[and] that those low-income consumers have the right to choose which Lifeline 7 

plan fits their needs.”  See Exhibit Staff/207.  All existing ETPs, including 8 

wireless ETPs, comply with this requirement; thereby, maximizing the choices 9 

for their existing and future customers.  TracFone limits low-income consumers 10 

to only one Lifeline plan that it has branded as SafeLink Wireless, which 11 

appeals to a majority of its non-existing customers.  I urge the Commission to 12 

impose this requirement on TracFone as not to establish a precedent resulting 13 

in differential treatment among ETPs.  This OAR allows all low-income 14 

customers irrespective of whether they are an existing or new customer of an 15 

ETP the equitable opportunity to elect a service offering that best meets their 16 

telecommunications needs.   17 

Q. ISSUE IV.E. DOES THE COMMISSION HAVE A RULE THAT REQUIRES AN 18 
ETP TO SUBMIT FOR STAFF REVIEW ITS ADVERTISING PERTAINING TO 19 
ITS LIFELINE OFFERINGS? 20 

 21 
A. No.  However, TracFone has agreed “to provide copies of advertisements to 22 

Commission Staff and to consider recommendations from Commission Staff as 23 

it has agreed to in other states.”  See TracFone/1, Fuentes/13.  Therefore, the 24 

Commission should require TracFone to notify staff of impending marketing 25 
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campaigns in order for staff to prepare for the anticipated and increased 1 

workload (e.g. customer phone calls and applications).  In addition, the 2 

Commission should require TracFone to submit all advertising materials, 3 

including television and radio Public Service Announcements, for staff review 4 

and approval to ensure accuracy of all content.    5 

ISSUE V.  IS GRANTING TRACFONE’S APPLICATION  6 
 IN THE PUBLIC INTEREST? 7 

 8 
ISSUE V.A. IS TRACFONE REQUIRED TO SUBMIT TO THE COMMISSION 9 

REMITTANCE REPORTS AND SURCHARGE FEES FOR EACH ONE OF 10 
ITS EXISTING AND INTENDED SERVICE OPTIONS? 11 

 12 
A. This issue presents legal matters that staff’s counsel will address in his legal 13 

brief to be submitted at the close of the hearing.  However, as background, 14 

TracFone does not currently collect and remit fees to the RSPF.  TracFone 15 

argues that the statute (Oregon Laws 1987, Chapter 290, Section 7(1)) 16 

“provides that the RSPF surcharge [must] be collected from each paying retail 17 

subscriber [and] that subsection applies the surcharge only to certain wireless 18 

subscribers.”  TracFone contends that it does not render bills to customers and 19 

is exempt pursuant to Oregon Laws, Chapter 290 Section 7(5) in which the 20 

Commission directs telecommunications public utilities to identify separately in 21 

bills to customers the RSPF surcharge.  Finally, TracFone maintains that it is 22 

exempt from RSPF surcharge collection and/or remittance requirements 23 

pursuant to Section 7(1) of Chapter 290, Oregon Laws 1987 that mandates 24 

“cellular, wireless or other radio common carriers [to apply] the surcharge on a 25 

per instrument basis, but [that it only] applies to subscribers whose place of 26 
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primary use, as defined and determined under 4 U.S.C. §§ 116 to 126, is within 1 

this state.”   2 

 ISSUE V.B. IS AN ETC ELIGIBLE TO RECEIVE RSPF FUNDS FOR THE 3 
PROVISION OF OTAP SERVICES IF IT IS NOT LEGALLY REQUIRED TO 4 
SUBMIT TO THE COMMISSION REMITTANCE REPORTS AND 5 
SURCHARGE FEES [SEE OAR 860-033-0006(4)]? 6 

 7 
Q. IS TRACFONE CLAIMING $3.50 OF MONTHLY SUPPORT AVAILABLE 8 

FROM THE OTAP?   9 

A. No.  TracFone states that it will not request $3.50 of monthly OTAP 10 

reimbursement or support. Accordingly, whether TracFone is eligible for the 11 

support does not appear to be at issue in this docket. 12 

 ISSUE V.H. WHAT ARE THE ANTICIPATED IMPACTS OF TRACFONE’S 13 
DESIGNATION ON THE OREGON TELEPHONE ASSISTANCE PROGRAM 14 
(OTAP) RELATED TO FUND SIZE, ADMINISTRATIVE RESOURCE 15 
REQUIREMENTS, ETC.?   16 

 17 
Q. WHAT ARE THE ADMINISTRATIVE RESOURCE REQUIREMENTS FOR 18 

THE OTAP?  19 

A. OTAP staff (3.3 FTE) dedicates approximately 50% of their time analyzing, 20 

customer applications, manually entering them into the Commission database, 21 

and reviewing the Department of Human Services database to determine if the 22 

recipient meets eligibility requirements for the OTAP.  Staff reviews these 23 

computerized records to ensure consistency and accuracy of information.  If a 24 

customer is determined to be eligible for the OTAP, staff records and updates 25 

telephone company data and distributes weekly reports of new enrollees.  At 26 

least 40% of OTAP staff time is dedicated to responding to public inquiries via 27 

inbound and outbound phone support in which staff explains Oregon 28 
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Administrative Rules, Oregon Revised Statutes, eligibility criteria, the 1 

application and program processes, policies, and procedures as well as 2 

available benefits.  The remaining 10% is reserved for other RSPF program 3 

support and assistance.   4 

Q.   WHAT IS THE ADMINISTRATIVE COST?   5 

A. Staff estimated that it costs $0.65 to process and determine a customer’s initial 6 

eligibility.  See Exhibit Staff/208 for the figures staff used to derive this cost.  7 

Note that the administrative cost does not account for the Commission’s 8 

Information Systems staff time and labor in generating weekly enrollment and 9 

monthly de-enrollment reports.  Most importantly, these figures do not account 10 

for the impact TracFone will have on the OTAP since it did not develop a 11 

forecast for increasing the number of Lifeline customers in Oregon.  See 12 

Exhibit Staff/209.   13 

   In each state, TracFone doubled the number of Lifeline customers in 14 

Tennessee, Virginia and Florida.  See TracFone/1, Fuentes/30.  As of 15 

December 2009, there were 49,500 OTAP customers.  If TracFone is 16 

successful in doubling the number of OTAP customers in Oregon to 99,000, 17 

the variable costs (e.g. staffing, services, supplies) from the RSPF fund to 18 

sustain OTAP operations is likely to double.  As a result, I will need to review 19 

the surcharge rate and the balance in the RSPF fund and recommend rate 20 

adjustments to the Commission in order to ensure the RSPF fund has 21 

adequate resources to sustain the expenditures and services of all telephone 22 

assistance programs of the RSPF, including the OTAP.    23 
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Q. IS TRACFONE WILLING TO PAY A FEE FOR THE COMMISSION’S 1 

OTAP/LIFELINE CERTIFICATION AND MONTHLY VERIFICATION OF 2 

INDIVIDUALS’ ELIGIBILITY?   3 

A. Yes. TracFone notes that, 4 

[its] current Lifeline verification costs using its third party vendor 5 
is $0.07 per transaction…[and that it] is willing to pay an amount 6 
up to $0.15 per transaction to account for the fact that the 7 
Oregon system would identify whether an applicant is enrolled 8 
in a low-income benefits program. That amount, which is more 9 
than double the per-transaction verification fee which TracFone 10 
currently pays, should be more than sufficient to cover any 11 
additional costs incurred in verifying applicants’ enrollment in 12 
qualifying programs.   13 

 14 

 TracFone’s cost justification is a logical fallacy considering its third party 15 

vendor (LexisNexis) only validates the residential address of the Lifeline 16 

applicant whereas the Commission performs an ongoing comprehensive 17 

eligibility and verification process.  See Exhibit Staff 210. 18 

Q. WHAT IS YOUR RECOMMENDATION TO THE COMMISSION REGARDING 19 

TRACFONE’S ETP APPLICATION?   20 

A. I cannot, in good faith, recommend that the Commission approve TracFone’s 21 

ETP application until the aforementioned issues are resolved.  Otherwise, there 22 

will be no assurance that these issues will be addressed and resolved.    23 

Q. DO YOU IDENTIFY ANY CONDITIONS UNDER WHICH TRACFONE 24 

WOULD MEET THE REQUIREMENTS FOR ETP DESIGNATION? 25 

A. Yes.  Please refer to Exhibit Staff 211 for a preliminary list of conditions for the 26 

Commission’s consideration.   27 
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Q. DOES THIS CONCLUDE YOUR REPLY TESTIMONY? 1 

A. Yes.  2 
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WITNESS QUALIFICATION STATEMENT 

 

NAME:  Jon Cray 

EMPLOYER:  Public Utility Commission of Oregon 

TITLE: Residential Service Protection Fund Program Manager, Central 
Services Division 

ADDRESS: 550 Capitol Street NE, Suite 215 
 Salem, OR 97301-2115 
 
EDUCATION: MS in Communication Sciences and Disorders  
 East Carolina University, 2002 
 
 BS in Communication Sciences and Disorders 
 East Carolina University, 2000 
 
PROFESSIONAL EXPERIENCE: 
 
Program Manager, Residential Service Protection Fund, Public Utility Commission of 
Oregon,2006 – Present 
Manage the Oregon Telephone Assistance Program, Telecommunication Devices  
Access Program and Oregon Telecommunications Relay Service 
 
Contact Center Manager, Communication Service for the Deaf, 2005 – 2006 
Managed the California Telephone Access Program call center for the California Public  
Utilities Commission 
 
Contact Center Supervisor, Communication Service for the Deaf, 2003 – 2006 
Managed a team of customer service representatives for the California Telephone  
Access Program 
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