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I. INTRODUCTION. 

The Citizens’ Utility Board of Oregon (CUB) opposes Tracfone Wireless, Inc.’s 

(Tracfone’s) Motion to Deny Intervention to Citizens’ Utility Board of Oregon.  Tracfone 

suggests that its motion will save the commission time and prevent delay of the proceedings, 

CUB finds Tracfone’s filing ironic given that CUB, in efforts not to delay the proceedings, has 

prepared and filed its testimony today based upon the information currently available to it. 

CUB’s recommendation that the Commission reject and deny Tracfone’s Application stems from 

the fact that Tracfone has chosen not to provide CUB with the information it has requested 

through the discovery process that it, the other parties and the Commission need in order to 

assess whether Tracfone’s Application is in the public interest. 

CUB is separately filing a “Motion to Compel Tracfone to Respond to CUB’s Data 

Requests and for Additional Time to Analyze and File Supplemental Testimony Related to Any 

Additional Information Provided.”  The Motion to Compel and request for additional time result 

from Tracfone’s decision not to provide discovery to CUB and not from any desire on CUB’s 
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part to delay this docket.  CUB has attempted to work with Counsel for Tracfone, calling and 

seeking discussion of the offending data request responses.  July 27, 2010.  Tracfone’s Counsel 

did not return CUB’s telephone call responding in an email on July 29, 2010 date to say that 

given its disparate counsel it might take some days to arrange a phone call.1    CUB learned of 

Tracfone’s filing of the Motion to Deny Intervention at 4:37 p.m. on Friday July 30, 2010 – CUB 

moving day – on Monday August 2, 2010 in a phone call from Staff, who knowing that CUB did 

not have reliable internet access or phone access due to its move wanted to be sure CUB was 

aware of the filing.  Tracfone did not discuss the filing of its motion with CUB even though it 

had ample opportunity to do so – including on the day of filing when it arranged for hand 

delivery of delayed confidential responses to prior Staff data requests. 

II. TRACFONE COULD HAVE OBJECTED TO CUB’S ORIGINAL NOTICE OF 

INTERVENTION.  

Tracfone argues in its motion that it could not object to CUB’s original filing of its Notice of 

Intervention back in April of 2010 because CUB filed a Notice of Intervention as of right.  

Tracfone’s Motion to Deny Intervention at 2 lines 1 to 7.  Tracfone claims that because CUB 

intervened as of right it did not file a petition commensurate with OAR 860-012-0001. Id.  This 

is interesting because CUB’s Notice of Intervention does contain all of the information required 

by OAR 860-012-0001.  Anyone wishing to object to CUB’s authority to intervene as of right in 

this proceeding would have the information available to them from the first day of the filing of 

the Notice of Intervention to file an objection.  Pursuant to OAR 860-013-0050(1)(a) and (c),   

Tracfone had 20 days to file a motion against the petition or 10 days to answer it.  It did neither. 

CUB wonders what change allows Tracfone to object to CUB’s intervention at this late date.  

The only change that CUB is aware of is that CUB has exercised its right to ask data requests 
                                                
1 EXHIBIT A. 
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that shine a light on Tracfone’s business plans, or lack thereof.  As a result of those data requests, 

has Tracfone become motivated to try and find a way to eliminate CUB and CUB’s 

“inconvenient” questions from the docket so as not to have to respond to any Motion to Compel 

that CUB might file?2     

III. CUB’S AUTHORITY IS EXTREMELY BROAD AND CUB IS WELL WITHIN 

ITS RIGHTS TO INTERVENE AS OF RIGHT IN THIS DOCKET. 

  Tracfone alleges in its motion that CUB “is acting far beyond the scope of its statutory 

authority.”3  In support of this argument Tracfone cites to, among other provisions, ORS 

774.180.  Tracfone fails to cite the statute’s introductory sentence – “Notwithstanding any other 

provision of law . . . .”  In its entirety the statute reads: 

“Not withstanding any other provision of law: 

(1) Whenever the board determines that any agency proceeding may affect the 

interests of utility consumers, Citizens’ Utility Board may intervene as of right as an 

interested party or otherwise participate in the proceeding. 

(2) Citizens’ Utility Board shall have standing to obtain judicial or administrative review 

of any agency action, and may intervene as of right as a party or otherwise 

participate in any proceeding which involves the review or enforcement of any action 

by an agency, if the board determines that the action may affect the interests of 

utility consumers.  ORS 774.180 (emphasis added) 

Tracfone states that “none of Tracfone’s customers will be ‘utility consumers.’”4  A  

“[c]onsumer” or “utility consumermeans any natural person 18 years of age or older who is a 

resident of the State of Oregon.”  ORS 774.010(2).  Unless, Tracfone intends only to supply 

                                                
2 Tracfone’s Motion to Deny Intervention at 8-21. 
3 Tracfone Motion to Deny Intervention at 3 lines 3-7. 
4 Tracfone Motion to Deny Intervention at 5 lines 5-7. 
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Lifeline Service to natural Oregon residents under 18, it must not intend to supply its phones to 

Oregon utility consumers. 

CUB’s organic statute provides that CUB, notwithstanding any other provision of law, 

may intervene as of right in any agency proceeding that may affect the interests of utility 

customers.  The Commission recognizes the breadth of this authority in its implementing rule 

OAR 860-012-0001(3) “Notwithstanding section (2) of this rule, the Citizens’ Utility Board may 

intervene in Commission proceedings as of right, pursuant to ORS 774.180, by filing a notice of 

intervention containing the information required by sections (1)(a) and (b) of this rule.” 

Unless Tracfone is going to reverse itself and claim, contrary to its Application at 4-6  

that the Commission does not have jurisdiction to hear and decide this matter, Tracfone can not 

now be heard to claim that this is not an appropriate OPUC proceeding into which CUB may 

interevene. 

It is clear that the proceeding in which the parties to this docket are engaged is an OPUC  

proceeding which “may affect the interests of utility consumers.”  Persons over the age of 18 

who are residents in Oregon will be impacted, for good or ill, by any decision that the 

Commission makes in regard to the approval or denial of Tracfone’s Application.  CUB has clear 

statutory authority to intervene in this proceeding as of right and under the rules of this 

Commission CUB also has authority to ask the data requests that it has already asked and to 

expect to receive, and to actually receive, full and complete detailed responses to those data 

requests  - see CUB’s Motion to Compel. 

Tracfone also cites to ORS 774.020, ORS 774.030(3) and ORS 774.010(5) in an effort to 

support its thesis that CUB is acting far beyond its statutory authority.  ORS 774.020 simply 

states the rationale behind the creation of CUB that natural persons age 18 or older who are 
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residents of the state of Oregon need an effective advocate to assure that public policies affecting 

the quality and price of utility services reflect their needs and interests.  And ORS 774.030 

provides among other things that CUB can appear before legislative, administrative and judicial 

bodies.    The main crux of Tracfone’s argument seems to be that Tracfone is not a regulated 

utility as defined in ORS chapters 757 and 759 and as defined in ORS 774.010(5).  This 

argument misses the mark.   

Given Tracfone’s argument CUB sought out one of its founding fathers and chief 

petitioners (Tom Novick) to ask him what the intent was when drafting ORS 774.010(5).  Mr. 

Novick advised as follows: 

3. ORS 774.010 contains five definitions.  Definitions of the terms “board”, 
“consumers or utility consumers”, “district”, “member” and of the term “utility”.  
Of these five definitions only one is relevant to the question at hand - the 
definition of “consumer” or “utility consumer”.  The definition of “utility” was 
added for two purposes only.  The first, so as to define the limited universe of 
regulated utilities that had to permit CUB to insert bill stuffers into utility 
originated mail.  And, the second, to limit possible conflicts of interest on the 
Board should someone interested in running for the Board prove to be employed 
by a regulated utility or to own more than $3000 in stocks or bonds of a regulated 
utility.   
 
4. The definition of the term “consumer” or “utility consumer” in ORS 
774.010 was designed to work hand in hand with ORS 774.180 – the CUB 
intervention statute.  The idea was to permit CUB to advocate in any forum 
whether state or federal on behalf of Oregon customers.  ORS 774.180, for that 
very reason, provided then, and provides now, that: 
 

 “Not withstanding any other provision of law: 
(3) Whenever the board determines that any agency proceeding may affect the 

interests of utility consumers, Citizens’ Utility Board may intervene as of 

right as an interested party or otherwise participate in the proceeding. 

(4) Citizens’ Utility Board shall have standing to obtain judicial or administrative 

review of any agency action, and may intervene as of right as a party or 

otherwise participate in any proceeding which involves the review or 

enforcement of any action by an agency, if the board determines that the 

action may affect the interests of utility consumers. 
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 Over the years the courts and many administrative bodies have upheld the right 
of CUB to intervene as of right, and at any point in a proceeding, see for example 
FERC (where CUB participates as part of NASUCA) the FCC (where CUB 
participates through NASUCA), federal and state Court’s of Appeal (US West 

Communications, Inc. v. Public Utility Commission of Oregon and Citizens Utility 

Board of Oregon and the American Association of Retired Persons CA A101358) 
and the current BPA proceedings before the Ninth Circuit. ; IDAHO PUBLIC 
UTILITIES COMMISSION, et al.Petitioners BONNEVILLE POWER 
ADMINISTRATION Respondent. Docket Nos. 08-74927, 08-74928, 08-74929, 
08-74932,08-74933 08-74942 08-74957; AVISTA CORPORATION, et al., 
Petitioners, NORTHWEST  REQUIREMENTS UTILITIES, et l., Intervenors, v. 
BONNEVILLE POWER ADMINISTRATION et al., Respondents. Nos. 09-
73160, 09-73201, 09-73225,09-73228, 09-73230, 09-73247,09-73249, 09-73251, 
09-73252,09-73254, 09-73264, 09-73269,09-73271, 09-73274, 09-73281; THE 
ASSOCIATION OF PUBLIC AGENCY CUSTOMERS, an unincorporated ad 
hoc organization; et al., Petitioners, v. BONNEVILLE POWER 
ADMINISTRATION, Respondent. Nos. 08-74725, 08-74811, 08-74900, 08-
75008, 08-75091, 08-75098, 08-75099, 08-75112, 08-75113, 08-75130, 08-
75132, 08-75133, 08-75161, 08-75165. 
 
5. I have watched CUB’s progress over the years and have delighted in its 
efforts to protect Oregon consumers.  The fact that CUB can intervene as of right 
as a party, or otherwise participate, in any proceedings that may affect the 
interests of any natural person 18 years of age or older who is a resident of the 
State of Oregon (ORS 774.010 definition of “consumer” or “Utility Consumer”) 
is what has made CUB a strong force before the Commission for consumer rights.  
Any Company that seeks to limit CUB’s intervention is in my mind not interested 
in Oregon consumers and what is in the public interest for the State of Oregon. 
(Exhibit B - Affidavit of Tom Novick.) 

As noted above, CUB’s authority contains the broadest language that can appear in a 

statute – notwithstanding any other provision of law – CUB may intervene as of right as an 

interested party or otherwise participate in the proceeding.  See also OAR 860-012-0001(3). 

IV. CUB’S DATA REQUESTS FALL WITHIN CUB’S STATED INTENT TO 

“MONITOR THE PROCEEDING AND, IF NECESSARY, RAISE ISSUES THAT 

ARE APPROPRIATE TO THE PROCEEDING.”   
 

CUB stated in its Notice of Intervention that it would “monitor the proceeding and, if 

necessary, raise issues that are appropriate to the proceeding.”  CUB’s Notice of Intervention at 

3.  CUB has done exactly that.  CUB monitored the initial data requests to see if the issues it 
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wished to have addressed were being raised and when CUB noted gaps in the data requests 

began submitting its own data requests.  Exhibit C contains all of the Data Requests asked by 

CUB to date.  Tracfone has objected to many of CUB’s requests, partially answered others, given 

answers that are clearly not fully accurate to yet others and on occasion has flat out refused to 

answer requests.  It should be noted that Tracfone has yet to file responses of any kind to some of 

these data requests.  CUB has now raised with Tracfone its concern that Tracfone has failed to do 

due diligence in preparation for its Oregon filing.  CUB called Tracfone and requested that it 

supplement its answers so that CUB would not simply be forced to recommend that the 

Commission reject/deny is Application.  Tracfone chose not to supply the additional information 

instead filing its Motion to Deny Intervention. 

Tracfone’s complaint seems to be that CUB is going to make it prove that its Application 

is in the public interest.  CUB believes this to be the case as the only burden it has placed on 

Tracfone is that of coming forward with answers to relevant questions.  Tracfone complains 

about the number of data requests being asked in this docket.  As the Commission knows only 

too well the number of data requests asked in this docket to date is actually on the light side for 

many Commission proceedings.  Only this week, in a stipulation related to UE 215, Portland 

General Electric’s General Rate case one can read that over 700 data requests were asked and 

answered in that docket prior to settlement – Tracfone has little to complain about.5 CUB 

believes that the sole purpose of Tracfone’s Motion to Deny Intervention is an attempt to prevent 

Tracfone from having to honestly answer the CUB data requests. 

 

                                                
5 UE 215 Joint Testimony 300 at page 2. 
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V. TRACFONE ALLEGES THAT THE INFORMATION ASKED OF IT BY CUB IS 

IN SOME CASES HIGHLY CONFIDENTIAL AND PROPRIETARY. 

 
It is not unusual for a Company to claim that the information that may be sought by 

parties to a docket is highly confidential and proprietary.  Some companies go so far as to seek a 

Highly Confidential Protective order which generally adds additional limits as to persons who 

may review the materials and sets forth means for the material to be reviewed and entered into 

the record.  The Commission has made it known in the past that such protective orders are not 

the norm.  Tracfone opted not to seek such a protective order.   

If Tracfone is now claiming that some of its materials merit the imposition of a highly 

confidential protective order then Tracfone needs to file a motion seeking such an order.  The 

fact that CUB would likely oppose such a request – though CUB does not remember any 

discussion of such a possible filing in this docket - is neither here nor there.  If CUB in fact has 

no basis for intervening as of right in this matter then Tracfone has nothing to worry about from 

CUB on that score.  Tracfone can not hold up as a shield, to the provision of responses to data 

requests, the possible confidential and proprietary nature of its materials if it is not willing to 

actually go out and seek such protection for them.  And Tracfone can not claim that such 

protection negates CUB’s ability to obtain and use such material except as explicitly ordered by 

the Commission.  CUB is a frequent participant in Commission dockets, is not a competitor to 

the applicant company, has signed the only existing protective order and should not be denied  

access to the requested information.  Tracfone’s attempt to have CUB removed from the docket 

so as to prevent the review and possible submission of relevant information into the record 

should not be allowed to succeed. 
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VI. NO OTHER PARTY COULD ADEQUATELY REPRESENT THE INTEREST OF  

 UTILITY CONSUMERS. 

 
As stated by CUB in its Notice of Intervention, “No other party could adequately 

represent the interest of utility consumers.”  “Utility Consumers” being “any natural person 18 

years of age or older who is a resident of the State of Oregon.”  CUB, as the statutorily 

designated watchdog for investor owned electric, gas and telecommunications services provided 

to utility consumers is experienced in these kinds of dockets, believes itself to add value to the 

proceedings by asking the hard questions that must be answered in order for the Commission to 

have a record on which to base its findings.  CUB does not believe that any other party can 

adequately represent the interest of consumers in this docket. 

VII. CONCLUSION. 

Contrary to all of Tracfone’s arguments CUB is not exceeding its statutory authority by 

intervening in this docket.  Even if it accidentally had, CUB would simply petition the 

Commission for authority to intervene out of time – no party could argue prejudice since each 

has known all along of CUB’s intent to participate in, and participation in, this docket.  The fact 

that Tracfone would prefer that no one notice its lack of cooperation in the discovery process, 

inadequate data responses, and lack of regard for the regulatory process is not a justifiable basis 

upon which to premise a motion asking the Commission to eject another party from the docket.   
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CUB respectfully requests that the Commission reject Tracfone’s “Motion to Deny 

Intervention to the Citizens’ Utility Board of Oregon.” 

DATED this 3rd day of August, 2010. 

Respectfully submitted, 

 
G. Catriona McCracken, Attorney #933587 
Legal Counsel  
Citizens’ Utility Board of Oregon 
610 SW Broadway Ste 400 
Portland, OR 97205 

     (503) 227-1984 
Catriona@oregoncub.org 
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