McDowell & Rackner PC

WENDY L. MCINDOO
Direct (503) 595-3922
wendy@mcd-law.com

July 8, 2009

VIA ELECTRONIC FILING AND U.S. MAIL

PUC Filing Center

Public Utility Commission of Oregon
PO Box 2148

Salem, OR 97308-2148

. Re: Docket No. UM 1431

Enclosed for filing in the above-referenced docket are an original and one copy of Level 3
Communications LLC’s and 360netowrks (USA) inc.'s Response to Request for Order Declining
- Jurisdiction.

A copy of this filing has been served on all parties to this proceeding as indicated on the
attached certificate of service.

Very truly yours,
/A/ %@ MO
Wendy L. doo

CC: Service List

Phone: 503.595.3922 e Fax: 503.595.3928 e www.mcd-law.com
520 SW Sixth Avenue, Suite 830 e Portland, Oregon 97204




© 0O N o DN W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Page 1

CERTIFICATE OF SERVICE

| hereby certify that | served a true and correct copy of the foregoing document in

UM 1431 on the following named person(s) on the date indicated below by email and first-

class mail addressed to said person(s) at his or her last-known address(es) indicated

below.

Dennis Ahlers

Integra Telecom of Oregon Inc.
6160 Golden Hills Dr.

Golden Valley, MN 55416-1020
ddahlers@integratelecom.com

Michael Dougherty

Public Utility Commission of Oregon
PO Box 2148

Salem, OR 97308-2148
michael.dougherty@state.or.us

Gordon Feighner
Citizens’ Utility Board of Oregon
Gordon@oregoncub.org

Catriona McCracken
Citizens’ Utility Board of Oregon
catriona@oregoncub.org

Charles L. Best

Attorney at Law

1631 NE Broadway #538
Portland, OR 97232-1425
chuck@charlesibest.com

Paul C. Hays

Carney Buckley Hays & Marsh
1500 SW First Ave. Ste. 1015
Portland, OR 97201
pchayslaw@comecast.net

- CERTIFICATE OF SERVICE

Michael T. Weirich

Assistant Attorney General

Dept. of Justice

Regulated Utility & Business Section
1162 Court St. NE

Salem, OR 97301-4096
michael.weirich@doj.state.or.us

Gregory J. Kopta

Davis Wright Tremaine LLP
1201 Third Ave. Ste 2200
Seattle, WA 98101-1688
gregkopta@dwt.com

Mark P. Trinchero

Davis Wright Tremaine LLP
1300 SW Fifth Ave. Ste 2300
Portland, OR 97201-5682
marktrinchero@dwt.com

Robert Jenks
Citizens’ Utility Board of Oregon
bob@oregoncub.org

Scott Rubin

333 Oaklane

Bloomsburg, PA 17815
scott@publicutilityhome.com

Andrew Fisher

Comcast Phone of Oregon LLC
One Comcast Center
Philadelphia, PA 19103
Andrew_fisher@comcast.com

McDowell & Rackner PC

520 SW Sixth Avenue, Suite 830

Portland, OR 97204



Katherine K. Mudge Kevin L. Salville

2 Covad Communications Co. Frontier Commun. of America Inc.
7000 N. Mopac Expressway, 2nd FI. 2378 Wilshire Blovd.
3 Austin, TX 78731 Mound, MN 55364
kmudge@covad.com Kevin.saville@frontiercorp.com
4 .
Lyndall Nipps Eugene M. Eng
5 TW Telecom of Oregon LLC Verizon Northwest Inc.
845 Camino Sur 20575 NW Von Neumann Dr., Ste. 150
6 Palm Springs, CA 92262-4157 MC OR030156
lyndall.nipps@twtelecom.com Hillsboro, OR 97006
7 eugene.eng@vrizon.com
8 Gergory M. Romano Rex M. Knowles
Verizon Northwest, Inc. XO Communications Services Inc.
9 1800 41st St. 4050 Union Park Ave. Ste 400
MC WAO0105GC Midvale, UT 84047
10 Everett WA 98201 rex.knowles@xo.com
Gregory M. romano@verizon.com
11
William Haas
12 Paetec Communications Inc.
1 Martha's Way
13 Cedar Rapids 1A 52233
bill. haas@paetec.com
14
15
DATED: July 8, 2009.
16
17
18
19
Of Attorneys for Level 3 Communications, LLC
20 and 360networks (USA) inc.
21
22
23
24
25
26

Page2 - CERTIFICATE OF SERVICE

McDowell & Rackner PC
520 SW Sixth Avenue, Suite 830
Portland, OR 97204



—

TWFORE THE PUBLIC UTILITY COMMISSION
OF OREGON

UM 1431

In the Matter of the Joint Application of
Verizon Communications Inc. and Frontier
Communications Corporation for an Order
Declining to Assert Jurisdiction Over, or, in

LEVEL 3 COMMUNICATIONS, LLC’S AND
360NETWORKS’ RESPONSE TO
REQUEST FOR ORDER DECLINING
JURISDICTION

the Alternative, Approving the Indirect
Transfer of Control of Verizon Northwest
Inc.

<} [o0] ~ [o)] ;1 BN w N

Pursuant to the Prehearing Conference Report and Ruling issued by the

Administrative Law Judge on June 19, 2009, Level 3 Communications, LLC (“Level 3") and

[ . ¥
- O

360networks (USA) inc. (“360networks”) file this Response to the Motion for an Order

Declining Jurisdiction (“Motion”) filed by Frontier Communications Corporation (“Frontier”)

-
N

and Verizon Communications, Inc. (“Verizon”) (together, “Joint Applicants”).

-
w

INTRODUCTION

-
E-N

In Docket UM 1416, the Public Utility Commission of Oregon ( “Commission”) found

-
[6)]

that it had jurisdiction under ORS 759.375 and ORS 759.380 to review the proposed

=
»

merger between Embarq Corporation (“Embarq”) and CenturyTel, Inc. (“CenturyTel”) (the

—
\'

“Embarg/CenturyTel Transaction”)." In so doing, the Commission held that the Oregon

-
o

statutes require Commission approval for mergers and acquisitions between parent

-
©

corporations of Oregon telecommunications utilities (or, alternatively, “incumbent local

N
(]

exchange carriers” or “ILECs”).? It follows then that the Commission has jurisdiction to

N NN
W N -

N
D

' In the Matter of Embarq Corporation and CenturyTel, Inc., Joint Application for Approval of
Merger between the Two Companies and their Regulated Subsidiaries, Docket UM 1416 See Order
No. 08-169 (May 11, 2009) (hereinafter, “CenturyTel Order”).

N
4y}

26 214, at 5-6.
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review the acquisition by Frontier of Verizon's ILEC operations in Oregon (the “Proposed

-

Transaction”).

In their Motion filed in this case, Joint Applicants argue that the Commission’s
jurisdictional holding in the CenturyTel Order was wrongly decided and should not be
applied to the Proposed Transaction. Specifically, Joint Applicants argue that the statutes
granting the Commission authority to review telecommunications utility mergers apply only
to those mergers wherein one Oregon utility directly acquires or merges with another.
Conversely, Joint Applicants argue the Commission lacks authority to review the Proposed

Transaction wherein the ownership of one Oregon utility will be transferred to the parent of

© © 0O N O N~ WwN

-

another Oregon utility.

-—
-

The Joint Applicants are wrong. ORS 759.375 and ORS 759.380 are broadly

drafted to require Commission approval of mergers and acquisitions that will—like the

N
N

Proposed Transaction—result in the indirect control of one Oregon utility by the parent of

- -
How

another Oregon utility. The statutes’ plain language supports this result, as does the public

interest. For this reason, the Joint Applicants’ Motion must be denied.

RN
(&)

DISCUSSION

-
(o]

In UM 1416, the Commission considered its jurisdiction to review the merger

=N
-~

between two non-Oregon corporations in the context of the Embarg/CenturyTel

-
Qo

Transaction. The transaction at issue in that case was similar to the Proposed Transaction.

-
[(o]

Embarq was the parent of Oregon ILEC, United Telecom of the Northwest (“United”), and

N
o

CenturyTel the parent of two Oregon ILECs, CenturyTel of Oregon and CenturyTel of

N
-

Eastern Oregon. Under the proposed merger, Embarg would merge with Cajun Acquisition

N
N

Company—a holding company wholly owned by CenturyTel and created to effect the

N
w

merger—and as a result would become a wholly-owned subsidiary of CenturyTel. In the

N
B

end, CenturyTel would become the parent of three Oregon ILECs.

N
(3]

26
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1 In finding that it had jurisdiction to review the Embarg/CenturyTel Transaction, the

Commission relied on ORS 759.375 and ORS 759.373, which provide, in relevant part:

ORS 759.375(1) A telecommunications utility doing business in
Oregon shall not, without first obtaining the ***Commission’s approval
of such transaction:

khkkhkkkkdkhkikkkkkkkkkkkkkkkkkkhkk

2

3

4

5
(c) By any means whatsoever, directly or indirectly, merge or

6 consolidate any of its lines, plant, system or other property
whatsoever, or franchise or permit to maintain any

7 telecommunications utility property or perform any service as a
telecommunications utility, or any part thereof, with any other ***

8 telecommunications utility (emphasis added);

9

0

kkkkhkhkkkkhkhikkkkhkikkkhkikikkkkk

ORS 759.380(1) No telecommunications utility shall, directly or
indirectly, purchase, acquire or become the owner of any stocks or

bonds or property utilized for utility purposes *** of any other

1 ***telecommunications utility unless authorized by the *** Commission

(emphasis added).

13 The Commission pointed to the italicized phrases, “[bly any means whatsoever’,
14 and “directly or indirectly,” noting that the language of the statute is “very broad.”
15 Accordingly, in this context, the Commission found that “the Embarg ILEC is properly
16 viewed as ‘indirectly’ merging with the CenturyTel ILECs through the stock swap of their
17 respective parent holding companies.” Similarly, the Commission found that as a result of
18 the merger, “the CenturyTel ILECs are ‘indirectly’ acquiring the Embarg ILEC's stock,
19 bonds, or other utility property through the acquisition activities of its parent holding
20 company.™ Based upon these statutes, the Commission concluded that its approval of the
21 merger was a precondition for the transfer of ownership and control of United.

22 The Commission’s ruling in the CenturyTel Order applies with equal force to the

23 Proposed Transaction. Here, Verizon is the parent of Oregon ILEC Verizon Northwest, and

24
25 ® CenturyTel Order at 5.
26 * CenturyTel Order at 5-6.
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Frontier is the parent of Oregon ILEC Citizen’s Telecommunications of Oregon (“Frontier
Oregon”). In the Proposed Transaction, a new entity (“NHC") will serve as a holding
company for Verizon’s local exchange and other assets to be transferred to Frontier, and
NHC will then be merged into Frontier. As a result, Frontier will be the surviving entity, and
will own and control the Verizon assets being transferred. In the Joint Applicants’ own
words, “Verizon Northwest's . . . ILEC operations will become controlled by Frontier . . . .

The Joint Applicants do not attempt to distinguish their Proposed Transaction from
the Embarqg/CenturyTel Transaction, but in effect argue that the Commission’s decision in
that case was wrongly decided. The Joint Applicants argue that because the acquisition is
occurring at the parent level (like the CenturyTel/Embarq Transaction), the Oregon ILECs—
Verizon Northwest and Frontier Oregon—uwill not be merged or consolidated, énd therefore
the statutes granting the Commission jurisdiction to review do not apply. For the same
reason, the Joint Applicants maintain thét no stock, bonds, or other property of either of the
Oregon ILECs will be acquired or transferred as a part of the transaction.

The flaw in the Joint Applicant’s argument is that it makes no attempt to understand,
and in fact completely ignores, the critical language upon which the CenturyTel Order rests:
‘By any means whatsoever, directly or indirectly...” The fact is that under the Proposed
Transaction, Frontier Oregon will not directly, but will indirectly merge with Verizon
Northwest. Similarly, Frontier Oregon will not directly but will indirectly acquire stock of
Verizon Northwest. Indeed, mergers and acquisitions such as the Proposed Transaction
are precisely the transactions that the statute was drafted to include.

The Joint Applicants argue that that had the legislature intended that the
Commission possess jurisdiction over transactions involving corporate parent mergers or

causing telecommunications utilities to become affiliates, it would have said as much. In

® Joint Application, at p. 2.
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support of this argument, the Joint Applicants point to the affiliated interest statute,
ORS 759.390(1)(c), which specifically includes a definition of affiliated interest as “[e]very
corporation five percent or more of whose voting securities are owned by any person
owning five percent or more of the voting securities of the telecommunications utility or by
any person in any chain of successive ownership of five percent or more of the voting
securities of the telecommunications company.” The Joint Applicants point out that the
legislature chose not to use such language, intended to capture operating companies that
share the same parent, when it adopted ORS 759.357 and ORS 759.380.

Here again, the Joint Applicants are picking and choosing, attending only to those
portions of the statute that suit its purposes. In fact, in defining “affiliated interest”, the
legislature provides not just one but rather seven separate definitions of affiliated interest.
In two of those definitions, the Commission uses the phrase “directly or indirectly” to
expand the reach of the statute. Specifically, the following are affiliated interests of a
telecommunications utility under the statute:

(a) Every person owing or holding directly or indirectly five percent or
more of the voting securities of the telecommunications utility;

FKkdedokkkdkhkkhkkdokddkkdkdhidkkihhkkdokokkddkdokdedkddkkkkidkidkkk

(f) Every entity five percent or more of which is directly or indirectly
owned by a telecommunications utility.

ORS 759.390(1).

Thus, in context, the legislature appears here, as in ORS 759.375 and 759.380, to be
attempting to capture entities in parent-subsidiary relationship to a utility. The language
cited by the Joint Applicants in definition ORS 759.390(1)(c) goes one step further,

clarifying that the statute’s reach extends to every company in a chain of parent-

® ORS 759.390(1)(c).
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subsidiaries. For these reasons, the Joint Applicants’ attempts to limit the reach of the

—

relevant statutes should be rejected.

Moreover, sound public policy requires the Commission to review the Proposed
Transaction. In this case, Frontier proposes to obtain control over the state’s second
largest ILEC, serving approximately 310,000 access lines in the State.” To date, nine
separate parties have filed petitions to intervene in the docket, many raising serious
questions as to Frontier's ability to provide maintain high quality services to wholesale and

retail customers in Oregon. Commission review and approval are essential to ensure that
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Oregon consumers are protected.
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26 7 Joint Application, p. 9.
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CONCLUSION

For all of the above reasons, the Commission should deny the Joint Applicants’

3 Motion.
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