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1. The Oregon Telecommunications Association (“OTA”), Cascade Utilities, Inc. d/b/a

Reliance Connects (“Reliance Connects”) and Clear Creek Mutual Telephone Company (“Clear

Creek”) respectfully submit this petition for a declaratory ruling (“Petition”) requesting that the

Oregon Public Utility Commission (“Commission”):

1.

it

111

Declare whether OTA’s member companies and, specifically Reliance Connects
and Clear Creek, are required to negotiate terms of interconnection pursuant to
Section 251 of the Communications Act of 1934, as amended (the “Act”) with
Comcast Phone (see, Paragraph 8, below, for the identification of Comcast Phone)
for the provision of fixed location VolIP services by Comcast Phone or an affiliate
of Comcast Phone; and,

Declare that Comcast Phone is not acting as a telecommunications carrier’ for
purposes of its VoIP service, whether provided by itself or through an affiliate,
and, thus, is not entitled to interconnection rights pursuant to Section 251 of the
Act; or,

In the alternative, declare that Comcast Phone is a telecommunications carrier and
the VoIP service that it, or its affiliate, is offering is a telecommunications service’
and is subject to regulation for those services as a telecommunications company

offering telecommunications within the state of Oregon.

2. Tn addition, OTA and Reliance Connects and Clear Creek respectfully request that the

Commission toll the running of the interconnection clock between Comcast Phone and any OTA

‘member that has received what purports to be a bona fide request for interconnection from

! The term “telecommunications carrier” is defined at 47 U.S.C. § 153(44).
247 U.8.C. § 153(46).



Comcast Phone. At the current date, OTA is aware that Reliance Connects and Clear Creek have
received what is purported to be a bona fide request for

interconnection from Comcast Phone.

3. To effectuate the foregoing, OTA respectfully requests that the Commission accept this
Petition, set a pre-hearing conference at the earliest possible date and establish a schedule for
discovery and hearing to determine the factual matters underlying this Petition. -

I INTRODUCTION AND BACKGROUND

4. OTA is a trade association representing telecommunications companies that are classified
as rural telephone companies® under the Act. OTA’s business address is as follows:

777 13% Street SE, Suite 120
Salem, OR 97301-4038

OTA is represented in this matter by Richard A. Finnigan whose business address and contact

information is as follows:

2112 Black Lake Blvd SW
Olympia, WA 98512

(360) 956-7001

(360) 753-6862 (fax)
rickfinn@]localaccess.com

5. OTA’s members that are classified as rural telephone companies under the Act are as
follows:

Asotin Telephone Company d/b/a TDS Telecom
Beaver Creek Cooperative Telephone Company
Canby Telephone Association d/b/a Canby Telecom
Cascade Utilities, Inc.

CenturyTel of Oregon, Inc.

CenturyTel of Eastern Oregon, Inc.

Clear Creek Telephone & Television

Colton Telephone Company

Eagle Telephone System, Inc.

Gervais Telephone Company

*47U.8.C. § 153(37).



6.

Helix Telephone Company

Home Telephone Company d/b/a TDS Telecom
Midvale Telephone Exchange

Molalla Communications, Inc. d/b/a Molalla Communications
Monitor Cooperative Telephone Company
Monroe Telephone Company

Mt. Angel Telephone Company

Nehalem Telecommunications, Inc.

North-State Telephone Co.

Oregon-Idaho Utilities, Inc.

Oregon Telephone Corporation

People’s Telephone Co.

Pine Telephone System, Inc.

Pioneer Telephone Cooperative

Roome Telecommunications Inc.

St. Paul Cooperative Telephone Association
Scio Mutual Telephone Association

Stayton Cooperative Telephone Company
Trans-Cascades Telephone Company

Reliance Connects is a rural telephone company serving areas in several locations in the

State of Oregon. The business address for Reliance Connects is as follows:

303 Zobrist Street
PO Box 189
Estacada, OR 97023

Reliance Connects is represented by Richard A. Finnigan whose business address and contact

information is as follows:

2112 Black Lake Blvd SW
Olympia, WA 98512

(360) 956-7001

(360) 753-6862 (fax)
rickfinn@localaccess.com

Reliance Connects received what purports to be a bona fide request for interconnection from

Comcast Phone on or about July 15, 2008. A copy of the letter received by Reliance Connects is

attached hereto as Exhibit 1 to the Declaration of Brenda Crosby, which Declaration is attached as

Attachment A.



7. Clear Creek is a rural telephone company serving areas in the southern portion of
Clackamas County, Oregon. The business address for Clear Creek is as follows:

18238 South Fischers Mill Road
Oregon City, OR 97045

Clear Creek is represented for purposes of this Petition by Richard A. Finnigan whose business
address and contact information is as follows:

2112 Black Lake Blvd SW

Olympia, WA 98512

(360) 956-7001

(360) 753-6862 (fax)

rickfinn@localaccess.com
Clear Creek received what purports to be a bona fide request for interconnection from Comcast
Phone on or about May 27, 2008. A copy of the letter received by Clear Creek is attached hereto
as Exhibit 1 to the Declaration of Mitchell Moore, which Declaration is attached hereto as
Attachment B.
8. Comcast Phone of Oregon, LLC (“Comcast Phone™) is registered with the Commission
and is classified as a competitive telecommunications company. On information and belief,
Comcast Phone’s contact information as listed with the Commission is as follows:

Comcast Phone of Oregon, LLC

Rhonda Weaver, Director, Government Affairs

440 Yauger Way

Olympia, WA 98502

With a copy to: .

Comcast Phone of Oregon, LLC

One Comcast Center

Philadelphia, PA 19103

9. For purposes of this Petition, the defined term “telecommunications carrier” shall be

referred to with initial capitalization as “Telecommunications Carrier” and the defined term



“te]lecommunications service” shall be referred to with initial capitalization as
“Telecommunications Service.” The terms “Incumbent Local Exchange Company” or “ILEC”
and “Competitive Local Exchange Company” or “CLEC” are used throughout this Petition.

10.  This Petition is filed pursuant to ORS 756.450 and the rules of the Commission set forth in
OAR 860-013-0020. Pursuant to OAR 860-013-0020, the petition for a declaratory order is to set
forth facts and reasons upon which the petitioner relies. In the body of the Petition that follows,
OTA will demonstrate that there is substantial uncertainty as to whether OTA’s members,
including Reliance Connects and Clear Creek, must enter into negotiations of the terms of
interconnection with Comcast Phone under 47 U.S.C. §251 for the VoIP services that Comcast or
its affiliate offer or intend to offer to end users. OTA will further show that there is an actual
controversy arising from such uncertainty in that Comcast Phone has delivered a purported bona
fide request for interconnection to Reliance Connects and Clear Creek and, thus, the declaratory
order will not be merely an advisory opinion. The need to understand the extent to which
Comcast Phone can request interconnection for VoIP services, which Comcast Phone
characterizes as information services, not telecommunications services, has a direct effect on
OTA’s members, and specifically Reliance Connects and Clear Creek, and that effect outweighs
any adverse effect that may exist on others since it is OTA’s members that receive purported bona
fide requests for interconnection and are required to respond to such requests, if valid. Finally,
OTA is not aware of any additional requirements established by the Commission, except as to the
form of the petition and this Petition complies with those requirements.

11.  Upon information and belief; it appears that Comcast Phone’s business plan is to offer a
VolIP service to end users through an unregulated affiliate. However, it is unclear at this time

whether Comcast Phone, for the purpose of its interconnection request to Reliance Connects and




Clear Creek, intends to offer a wholesale service, acting as an intermediary carrier between
Reliance Connects and Clear Creek and Comcast Phone’s VoIP affiliate, or whether Comcast
Phone will use the interconnection with Reliance Connects and Clear Creek to offer a retail VoIP
service directly to end users. It is also unclear whether, in either case, Comcast Phone will be
providing a Telecqmmunications Service as a Telecommunications Carrier.

IL THE OREGON TELECOMMUNICATIONS ASSOCIATION, CASCADE
UTILITIES, INC. D/B/A RELIANCE CONNECTS AND CLEAR CREEK
MUTUAL TELEPHONE COMPANY REQUEST THAT THE COMMISSION
DECLARE WHETHER OR NOT OTA’S MEMBERS, AND SPECIFICALLY
RELIANCE CONNECTS AND CLEAR CREEK, MUST ENTER INTO
INTERCONNECTION NEGOTIATIONS WITH COMCAST PHONE

12.  Atissue in this Petition is the quesﬁon of whether Comcast Phone should be treated as a

Telecommunications Carrier providing a Telecommunications Service which s subject to

regulation for the purpose of the VoIP services that Comcast Phone has proposed to introduce into

the service territories of OTA’s members. If the Commission determines that Comcast Phone 1s a

Telecommunications Carrier providing a Telecommunications Service, it should declare that

Comcast Phone is subject to carrier rights and obligations pursuant to Section 251 of the Act and

regulations applicable to telecommunications companies in the state of Oregon. If the

Commission determines that Comcast Phone is not a Telecommunications Carrier, however, it

should declare that OTA’s members, including Reliance Connects and Clear Creek, do not have

to enter into interconnection negotiations with Comcast Phone and that Comcast Phone does not
have Section 251 interconnection rights.

13.  The Federal Communications Commission (“FCC”) has yet to provide clear guidance on

this issue and, as described below, appears to have left the issue to the statés. Thus, OTA’s

members, including Reliance Connects and Clear Creek, are not certain of their obligations under

the Act in relation to Comcast Phone. Comcast Phone also appears to be uncertain of its



responsibilities in this area based on its recent statements that “[s]ince the FCC has not

determined the appropriate classification of interconnected VoIP service, the précise scope of

ILEC interconnection rules applicable to interconnected VoIP providers is not entirely clear.”

14.  The FCC has not yet determined whether the vast majority of retail VoIP services are a

“Telecommunications Service’ or whether providers of these VoIP services are

“Telecommunications Carriers.” The FCC’s inaction in this respect has created an atmosphere of

confusion in the industry. Thus, in the midst of VoIP’s pending status with the FCC, there exists

a great need for clarification in this area from the states. As aresult, OTA’s members need |

guidance as to their responsibilities under Section 251 as these responsibilities relate to the

provision of VoIP services by Comcast Phone or its affiliate.

II. THE SERVICES THAT COMCAST PHONE DESIRES TO PROVIDE HAVE NOT
BEEN CLASSIFIED BY THE FCC FOR REGULATORY PURPOSES NOR IS
STATE REGULATION PREEMPTED.

15.  Comcast Phone has indicated the service it provides is not the type of VoIP service for

which the FCC has already designated a regulatory classification, nor is it the type of VoIP

service for which state regulation has been preempted.5 It is fmportant to understand why

Comcast Phone’s interconnected VoIP services are distinct from the services the FCC has

previously addressed.

16.  First, Comcast Phone indicates in its 2008 10-K filing with the Securities and Exchange

Commission that it is “using interconnected VoIP technolo gy.”® The FCC has defined

“interconnected VoIP services” as “a service that (1) Enables real-time, two-way

4 Comeast’s 2007 Annual Report in its 10-K filing with the Securities and Exchange Commission (“SEC”), excetpted
and included with the Declaration of Richard A. Finnigan, Attachment C. The entire SEC filing is available for
viewing at hitp://www.sec.gov/Archives/edgar/data/1166691/000119312508034239/0001193125-08-034239-
index.htm.

* See, Declaration of Richard A. Finnigan.
§ Declaration of Richard A. Finnigan.



communications; (2) Requires a broadband connection from the user’s location; (3) Requires

| Intemet protocol-compatible customer premises equipment (CPE); and (4) Permits users
generally to receive calls that originate on the public switched telephone network and to
terminate calls to the public switched telephone network.”” In its IP-Enabled Services Order,® the
FCC established E911 regulation for providers of Interconnected VoIP services, but stopped short
of designating a regulatory classification for the service.” Specifically, the FCC stated that it had
“not decided whether interconnected VoIP services are telecommunications services or
information services....””° Thus, if Comcasf Phone is offering interconnected VoIP services as
defined by the FCC, it is not providing the type of VoIP services for which the FCC has
determined a regulatory classification as either Telecommunications Service or an information
service.
17.  Further, if Comeast Phone is providing a fixed interconnected VoIP service, then its
service is not of the type for which regulation has been preempted by the FCC. To the best of
OTA’s information and understanding, Comcast Phone’s interconnected VoIP éervice is a fixed
VolIP service.!! In 2004, the FCC made a distinction between fixed VoIP services and VoIP
services able to move around with the subscriber, known as nomadic VolP services.”” Inthe
Vonage Order, the FCC 'reviéwed the Minnesota Public Utilities Commission’s (“MPUC”)

decision to apply state regulation to the VoIP services of Vonage. The FCC found that for

"47CFR. §9.3.

§ In the Matter of IP-Enabled Services, E911 Requirements for [P-Enabled Service Providers, WC Docket Nos. 04-
36 and 05-196, First Report and Order and Notice of Proposed Rulemaking, FCC 05-116 (rel. Tun, 3, 2005) (“IP-
Enabled Services Order”™). :

® [P-Enabled Services Order at § 22.

Y1 |

1 Declaration of Richard A. Finnigan. ' :

12 I the Matter of Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of the
Minnesota Public Utilities Commission, WC Docket No. 03-211, Memorandum Opinion and Order, FCC 04-267 (rel.
November 12, 2004) (“Vonage Order”) at ¥ 5.
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Vonage’s VoIP service “it is not relevant where that broadband connection is located or even
whether it is the same broadband connection every time the subscriber accesses the setvice.
Rather, Vonage’s service is fully portable; customers may use the service anywhere in the world
where they can find a broadband connection to the Internet.”'? In preempting the MPUC’s
decision to regulate Vonage’s service, the FCC found that “the charaéteristics of [Vonage’s]
DigitalVoice preclude any practiéal identification of, and separation into, interstate and intrastate -
communications for purposes of effectuating a dual federal/state regulatory scheme. . 21 That is
not the case with Comcast Phone’s VoIP service.

18.  Comcast Phone’s service is a fixed service and not a nomadic service. It appears that an

end user must utilize Comcast Phone’s service from that end user’s fixed residential or business

location. Accordingly, to the extent that Comcast Phone’s service is a fixed Interconnected VoIP
service, it is distinct from Vonage’s VoIP service and does not fall into the category of VoIP
services expressly preempted by the FCC.

IV. A DETERMINATION BY THE COMMISSION AS TO WHETHER COMCAST
PHONE IS A TELECOMMUNICATIONS CARRIER PROVIDING A
TELECOMMUNICATIONS SERVICE IS CONSISTENT WITH THE LAW.

19.  Inits Time Warner decision,”” the FCC left it to the states to determine,

based on the facts of each case, whether a service provider is a Telecommunications Carrier

providing a Telecommunications Service.'® The FCC stated it would not address “any state

 Vonage Order at ¥ 5.

Y Vonage Order at ] 14.

15 In the Matter of Time Warner Cable Request for Declaratory Ruling that Competitive Local Exchange Carriers
May Obtain Interconnection Under Section 251 of the Communications Act of 1934, as Amended, to Provide
Wholesale Telecommunications Services to VoIP Providers, WC Docket No. 06-55, Memorandum Opinion and
Order, DA. 07-709 (rel. Mar. 1, 2007)(“Time Warner”).

16 Time Warner at ¥ 14. In addition, in Time Warner, the FCC stated that “the definition of telecommunications
services is intended to clarify that telecommunications services are common carrier services.” Id. at Y 12 quoting from
the Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934,
as Amended, CC Docket No. 96-149, First Report and Order and Further Notice of Proposed Rulemaking, 11 FCC
Red. 21905 (1996) at 22033, 9 264. : .
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commission’s evidentiary assessment of the facts before it in an arbitration or other proceeding
regarding whether a carrier offers a telecommunications service.”!” And, further, that “we do not
find it appropriate to revisit any state commission’s evidentiary assessment of whether an entity
demonstrated that it held itself out to the public sufficiently to be deemed a common carrier.. oo
l20. The Act makes clear that a carrier must be a Telecommumications Carrier in order to have
Section 251 interconnection rights. Under Section 251, a Telecommunications Carrier must, at
minimum, “interconnect, . . with the facilities and equipment of other telecommunications
carriers....” (Emphasis added.)lg As part of its interconnection duties pursuant to Section 251, a
local exchange carrier must also provide dialing parity to “competing providers of telephone
exchange service and telephone toll service” and access to rights-of-way “to competing providers
of telecommunications service....” (Emphasis added.)?® Furthermore, the FCC has concluded
that Section 251 obligations “are triggered by the provision of a ‘telecommunications service’.”?!
Section 51.100 of the FCC’s rules requires that there be Telecommunications Services over
facilities obtained pursuant to Section 251 before other non-telecommunications services may be
provided over the same facilities.”? Accordingly, the Commission must declare Comcast Phone to
be a Telecommunications Carrier providing Telecommunications Services in order for a OTA

member to be obligated to negotiate interconnection terms with Comcast Phone and, conversely,

for Comcast Phone to obtain interconnection rights pursuant to Section 251.

17 Time Warner at ¥ 14.

8 Time Warner at 9 17.

¥ 47U.8.C. § 251(a).

20 47U.8.C. § 251 (b)(3) and (4).

2 See, In the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability, et al.,
CC Docket No. 98-147, et al., Memorandum Opinion and Order and Notice of Proposed Rulemaking, 13 FCC Red.
24011 at Y 34 (rel Aug. 7, 1998).

2 47 CF.R. § 51.100(b); see, also, Time Warner at fn 39 (quoting 47 C.E.R. § 51.100(b): “[a] telecommunications
carrier that has interconnected or gained access under section [] 251(a) . . . of the Act, may offer information services
through the same arrangement, so long as it is offering telecommunications services through the same arrangement
as well.”) (Emphasis in the original.)
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21.  In addition, to the extent that Comcast Phone will act as an intermediary carrier providing
wholesale services to its affiliate VoIP provider, Comcast Phone only has Section 251
interconnection rights to the extent that the wholesale services it provides are
Telecommunications Services as determined by this Commission based on the facts in this
proceeding. The PCC stated that “we emphasize that the rights of telecommunications carriers to
section 251 interconnection are limited to carriers that, at a mlmmum, do in fact provide
telecommunications services to their customers, either on a wholesale or retail basis.”® Thus, in
order for Comcast Phone to have the right to obtain Section 251 interconnection facilities for the
purpose of offering a wholesale service, it must have Telecommunications Services over those
facilities as a precondition to transmitting non-telecommunications services over the same
facilities.?*

' 22.  The Commission’s determination whether Comcast Phone is a Telecommunications
Carrier is consistent with the law because: (1) the FCC has left to the states to determine whether
an entity is at Telecommunications Carrier providing a Telecommunications Service; (2) only
Telecommunications Carriers are subject to Section 251 interconnection rights and regulation,;
and (3) to the extent that Comcast Phone’s VoIP service is a fixed Interconnected VoIP Service, it
is not ’;he ;cype of VoIP service the regulation of which has been preempted by the FCC. In
addition, Comcast Phone is only entitled to 251 interconnection rights for the purpose of offering
a wholesale service to the extent that Comcast Phone is a Telecommunications Carrier offering a

Telecommunications Service.

* Time Warner, § 14.
2 Time Warner at fn 39; see, also, 47 C.FR. § 51.100(b).
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V. IS COMCAST PHONE ACTING AS A TELECOMMUNICATIONS CARRIER
PROVIDING A TELECOMMUNICATIONS SERVICE?

23.  The Act defines a “Telecommunications Carrier,” in relevant part, as “. . . aﬁy provider of
telecommunications services . . . .”> The Act defines “Telecommunications Service” as «. . . the
offering of telecommunications for a fee directly to the public, or to such classes of users as to be
effectively available directly to the public, regardless of the facilities used.”*® Under the Act,
“Telecommunications” is defined as . . . the transmission, between or among points specified by
the user, of information of the user’s choosing, without change in the form or content of the
information as sent and received.”’ In addition, the FCC has dete;mined that
Telecommunications Services “are intended to encompass only telecommunications provided on
a common carrier basis,”*

24.  Under Oregon law, the equivalent to the federal definition of “Telecommunications
Service” is in ORS 759.005(2)(g) as “two-way switched access and transport of voice
communications....”

25.  Assuming that Comcast Phone will offer the VoIP service directly to end users, not
through an affiliate, if the VoIP service is not a Telecommunications Service, then Comcast
Phone is not a Telecommunications Carrier. Nor would Comcast Phone be a telecommunications
provider under Oregon law. On the other hand, if the VoIP service is a Telecommunications
Service and is offered on a common carrier basis, Comcast Phone is a Telecommunications

Carrier. For federal law purposes, this question becomes whether Comcast Phone’s VoIP service

is offered (a) on a common carriage basis and (b) is the transmission between or among points

L 47U.S.C. § 153 (44).

26 § 153 (46).

27§ 153 (43).

2 Time Warner at ¥ 12 citing Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and
Order, 12 FCC Red. 8776, 9177-8, 9 785 (1997).

14



specified by the user of information of the user’s choosing without change in the form or content
of the information as sent and received.

26. If Comcast Phone is offering the service directly to end users, it appears that Comcast
Phone is a common carrier. This meets part “a” of the test stated in Paragraph 25, above. Since
the information that is transmitted starts and ends as voice traffic and is transmitted from the
calling party to the called party at the calling party’s direction, this appears to meet the definition
of a Telecommunications Service and part “b” of the test stated in Paragraph 25, above. Under
this analysis, Comcast Phone’s VoIP service, if offered directly to end users, appears to make
Comecast Phone a Telecommunications Carrier.

27.  This result appears to be logically consistent with the FCC’s IP-in-the-middle decision.
As stated by the FCC, “When VoIP is used, a voice communication transverses at least a portion
of its communication path in an IP packet format using IP technology and IP networks. VoIP can
be provided over the public Internet or over private IP networks. VoIP can be transmitted over a
variety of media (e.g., copper, cable, fiber, wireless).” The FCC concluded that the use of IP

~ technology did not change the nature of the service: “To the extent that protocol conve;sions
associated with AT&T’s specific service take place within its network, they appear to be
“internetworking’ conversions, which the Commission has found to be telecommunications -
services. We clarify, therefore, that AT&T’s specific service constitutes a telecommunications
service.”™"

28.  The same result is produced under state law. Looking to the definitions in RCW

80.04.010, the “signals” used in the VoIP service are transmitted by “wire, radio, optical, cable,

» In the Matter of Petition for Declaratory Ruling that AT&T's Phone-to-Phone IP Telephony Services are Exempt
from Access Charges, WC Docket No. 02-361, Order, FCC 04-97 (rel. April 21, 2004) at 9] 3.
0

Id. at]12.
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glectromagnetic, or similar means.” If offered by Comcast Phone to the general public, this
means Comecast Phone is, by definition, a telecommunications company for its VOIP services
under Oregon law.

29.  However, Comcast Phone has allegedly ceassad the provision of telecommunications
services in Oregon and other states.”’ For example, in an FCC filing related to the Comcast
Phone services in Oregon, Comcast Phone stated it“plans to discontinue its provision of
telecommunications service in Oregon on or after November 13, 2007.7%% Thus, based on this and
other similar filings in at least seventeen other states, it is apparent that Comcast Phone will cease,
or has already ceased, the provision of what it considers as telecommunications service pursuant
to state rules and regulations in states where Comcast Phone has been registered or certified as a
telecommunications carrier.

30.  Further, it appears that Comcast Phone is asserting its VoIP service isnot a
Telecommunications Service under federal and state law. As discussed in this Petition, if
Comcast Phone is intending to transmit only “non-telecommunications” traffic over

interconnection facilities, it is not entitled to Section 251 interconnection. So, on the one

31 See, Section 63.71 Application of Comcast Phone of Oregon, LLC, WC Docket No. 07-228 (filed September 28,
2007) (Oregon) (“Oregon 63.717); see also Section 63.71 Application of Comcast Phone of Illinois, LLC, WC
Docket No. 08-41 (filed March 6, 2008) (Illinois); Section 63.71 Application of Comcast Phone of Massachusetts,
Inc., et al, WC Docket Nos. 08-45 and 08-52 (filed February 20, 2008 and April 3, 2008, respectively)
(Massachusetts, New Hampshire, Ohio and Pennsylvania); Section 63.71 Application of Comcast Phone of Virginia,
Inc., WC Docket No. 08-42 (filed February 20, 2008) (Virginia); Section 63.71 Application of Comcast Phone of
California, LI.C, WC Docket No. 08-35 (filed February 16, 2008) (California); Section 63.71 Application of Comecast
Phone of Maryland, LLC, WC Docket No. 07-276 (filed November 19, 2007) (Maryland); Section 63.71 Application
of Comcast Phone of Minnesota, LLC, WC Docket No. 07-277 (filed November 20, 2007) (Minnesota); Section
63.71 Application of Comcast Phone of Washington, LLC, WC Docket No. 02242 (filed October 9, 2007); Section
63.71 Application of Comcast Phone of Colorado, LLC, WC Docket No. 07-231 (filed October 1,2007) (Colorado);
Section 63.71 Application of Comeast Phone of Connecticut, LLC, WC Docket No. 07-200 (filed August 6,2007)
(Connecticut); Section 63.71 Application of Comcast Phone of Georgia, LLC, WC Docket No. 07-187 (filed August
8, 2007) {Georgia); Section 63.71 Application of Comcast Phone of Florida, LLC, WC Docket No. 07-189 (filed
'August 20, 2007) (Florida); Section 63.71 Application of Comcast Phone of Utah, LLC, WC Docket No. 07-185
(filed August 20, 2007) (Utah); Section 63.71 Application of Comcast Phone of Michigan, WC Docket No. 07-177
(filed August 2, 2007) (Michigan). .

32 Oregon 63.71 at 9 2.
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hand, what Comecast Phone is doing with its VoIP service looks like a Telecommunications
Carrier offering Telecommunications Service. On the other hand, what Comcast Phone is saying
about its VoIP service looks like Comcast Phone is not a Telecommunications Catrier offering
Telecommunications Service. Thus, the uncertainty as to the scope of OTA members’
obligations.

31.  However, this Commission could look to the actions of the state of Missouri and assert
jurisdiction over Comcast Phone to regulate its VoIP service or those of its affiliate as a
Telecommu:nications Carrier. The state of Missouri has opted to regulate Comcast Phone’s retail
VolIP services because it determined that (1) Comcast Phone’s services are a Telecommunications
Service (or state law equivalent) pursuant to Missouri regulations; (2) the Missouri Commission
may Jook to the federal definition of “telecommunications” for guidance in determining whether
Comcast Phone’s service is a Telecommunications Service; and (3) the FCC has not asserted
jurisdiction over the sort of VoIP service that Comcast Phone is providing because it is not a
nomadic service.® The Missouri Commission determined that it had the authority to regulate -
Comcast Phone’s Digital Voice VoIP service.”® It concluded that Comcast Phone’s service met
the Missouri definition of telecommunications service because the service was “used by
customers ‘to transmit information by wire, radio and optical cable’ both within and between
exchanges.”’ It also concluded that the FCC “has not yet preempted state regulation of fixed

%36

VoIP service.”® The Missouri Commission concluded that Comcast Phone “is offering and

3 See, Staff of the Public Service Commission of the State of Missouri v. Comcast IP Phone, LLC, Report and Order,
. Case No. TC-2007-0111 (Nov. 1, 2007)(“Missouri PSC Order); see, also, Comcast IP Phone of Missouri, LLC, et al.

v. The Missouri Public Service Commission, Case No. 06-4233-CV-C-NKL, Order (U.S. Dist. Court— W.D. Mo.)

(filed Jan. 18, 2007)(“Missouri District Court Order”).

4 See, generally, Missouri PSC Order.

*3 1d. at Conclusion of Law 11.

% 1d. at Conclusion of Law 14.
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37 and ordered Comcast

providing local exchange and interexchange telecommunications services
Phone to cease the provision of service or to obtain a certificate of public convenience and
necessity.? 8

32. Indenying a request by Comcast Phone for an injunction of the Missouri Commission’s
decision to regulate Comcast Phone’s VoIP service, 'the District Court for the Western District of
Missouri agreed that the Missouri Commission has the authority to interpret “federal statutes
necessary to classify communications services as either telecommunications or information
services.”>® The court concluded that a state may interpret and apply a federal statute “unless

% and concluded

preempted or faced with a contrary decision from a relevant federal agency...
that the Missouri Commission was not preempted from “classifying, or potentially regulating,
Comcast’s Digital Voice service on the ground that it cannot be separated into interstate and

intrastate componen’cs.41

VI. COMCAST PHONE MUST PROVIDE TELECOMMUNICATIONS SERVICE TO
BE ABLE TO TRANSMIT NON-TELECOMMUNICATIONS TRAFFIC OVER
INTERCONNECTION FACILITIES.

33.  Whether Comcast Phone is offering the VoIP service directly to end users or is providing

service to its affiliate on a wholesale basis, in order to be able to request interconnection for

transmission of non-telecommunications traffic, which is apparently what Comcast Phone is

secking from Reliance Connects and Clear Creek, Comcast Phone must first demonstrate it will

provide telecommunications service traffic.

7 1d. at “Decision.”

% 14 at Ordering Clause 1.

3 Missouri District Court Order, p. 5.
©1d, p. 8-9.

Y 1d, p.S.
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34,  In Time Warner, the FCC concluded that a Telecommunications Carrier must use its
Section 251 interconnection rights to actually provide a Telecommunications Service.”2 The FCC
quoted 47 C.F.R. § 51.100(b):
A telecommunication carrier that has interconnected or gained access under
Sections 251(a)(1), 251(c)(2), or 251(c)(3) of the Act, may offer
information services through the same arrangement, so long as it is offering
telecommunications services through the same arrangement as well.
(Emphasis in original.)
Thus, the FCC made it clear that a Telecommunications Carrier must have Telecommunications
Service over the Section 251 facilities that it has obtained if it also wants to have non-
telecommunications service over the same facilities.”
35.  This means that under the terms of 47 C.F.R. § 51.100(b), Comcast Phone may not obtain
interconnection exclusively for traffic that is non-telecommunications in nature. It must exchange
telecommunications service traffic over the requested trunks and facilities before it can use the
same interconnection arrangement to exchange information services traffic.** Comcast Phone
must use the requested interconnection arrangement in accordance with section 51.100(b) of the
FCC’s rules for the exchange of Telecommunications Service traffic and not simply as a pretense
to justify the provision of non-telecommunications service traffic.*® Thus, if this Commission

determines that Comcast Phone will use the requested interconnection arrangement exclusively

for the transmission of VoIP service traffic, which Comcast Phone apparently claims is a non-

2 Time Warner at Y 14 and fn 39.

*® Time Warner at fn 39.

“ See, e.g., F. Cary Fitch D/B/A/ Fitch Affordable Telecom Petition For Arbitration Against SBC Texas Under § 252
of the Communications Act, Proposal for Award, Texas PUC Docket No. 29415, p. 20 (Jun. 2005) (“Fizch
Arbitration™), aff'd, F. Cary Fitch v. Public Utility Commission of Texas, No. 07-50088 (5th Cir. 2008) (“Fitch v. TX
PUC”). The Fifth Circuit Court of Appeals described section 51.100(b) on appeal as being “the heart of this dispute”
on the issue of the use of intercommection facilities to carry information service traffic. Fifchv. IZXPUC atp. 7. The
Fifth Circuit Decision is attached as Attachment D.

45 See, Fitch Arbitration, p. 21, stating “47 C.F.R. § 51.100(b), by allowing delivery of information service over
interconnection facilities, does not change the purpose of interconnection facilities. That is, a carrier may only obtain
interconnection facilities for telecommunications purposes. Otherwise, a carrier could obtain interconnection facilities
unnecessary for telecommunications service and instead use them for information service.”
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telecommunications service, then Comecast Phone is not meeting the requirements of section

51.100(b) and this Commission should find that Comcast Phone does not have rights to Section

251 interconnection.

VII. IF COMCAST PHONE WILL PROVIDE A WHOLESALE SERVICE TO ITS
AFFILIATE VOIP PROVIDER, THIS COMMISSION SHOULD DETERMINE
WHETHER COMCAST PHONE IS A TELECOMMUNICATIONS CARRIER
PROVIDING TELECOMMUNICATIONS SERVICE ON A COMMON CARRIER
BASIS.

36.  Comcast Phone has stated that “we plan to phase out our circuit-switched phone service in

2008...°*® Further, Comcast noted that the uncertainty of the applicability of interconnection

rules for interconnected VoIP providers and stated “We have arranged for such interconnection
rights through our own CLECs and through third party CLECs.”*" However, in order for this
statement to be carried into effect, if Comcast Phone is proposing to offer a wholesale service to

its VoIP affiliate in an ILEC service area, Comcast Phone must demonstrate that it is a

Telecommunications Carrier providing a Telecommunications Service. The C.ommission should

make the determination on the extent OTA members are obligated to negotiate interconnection

terms for wholesale service based on (1) whether Comcast Phone is meeting the FCC’s rule
governing access to interconnection facilities codified at 47 C.F.R. § 51.100(b), discussed above,
and (2) whether Comcast Phone is providing its wholesale service on a common carrier basis. If

Comcast Phone is not meeting these standards, this Commission should determine that Comcast

Phone is not a Telecommunications Carrier providing a Telecommunications Service and OTA

members are not required to negotiate interconnection terms pursuant to Section 251 of the Act.

37.  This Commission must find that Comcast Phone is providing its wholesale service on a

common carrier basis pursuant to generally available rates, terms and conditions for Comcast

%6 See, Declaration of Richard A, Finnigan.
“1d.
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Phone to have Section 251 interconnection rights for the wholesale service. A
Telecommunications Carrier is offering its Telecommunications Services on a common carrier
basis*® when it “hold[s] oneself out indiscriminately” to the public; “But a carrier will not be a
common carrier where its practice is to make individualized decisions, in particular cases,
whether and on what terms to deal ™ Furthermore, a carrier can be a common carrier with
respect to some of its activities and not with respect to others.>® For example, if Comcast Phone
were offering local exchange services on a common carrier basis in other parts of Oregon, it does
not follow necessarily that Comcast Phone is offering its wholesale services in, for example, the
Reliance Connects and Clear Creek service areas on a common cartier basis.

38.  Thus, if Comcast Phone has not offered its wholesale services to other similarly-situated
VolIP or other providers, it is not offering its services on a common carrier basis. If Comcast
Phone is offering its wholesale services pursuant to a private agreement with its affiliate VoIP
provider, then Comeast Phone’s wholesale arrangement is a private arrangement. Thus, to the
extend that Comcast Phone is providing a wholesale service to its VoIP affiliate, if this
Commission determines that Comcast Phone is not providing such services on a common catrier
basis, it must declare that Comcast Phone does notlhave rights to Section 251 interconnection.
VIII. PUBLIC POLICY CONSIDERATIONS

39,  This Commission has the authority to regulate intrastate telecommunications services. If
Comcast Phone will offer a retail VoIP service for the purpose of its interconnection request to,

for example, Reliance Connects and Clear Creek, this Commission may look to the state

“ See, e.g., National Association of Regulatory Utility Commissioners v. FCC, 525 F2d 630 (D.C. Cir. 1976)
(“NARUC I); see, also, Southwestern Bell Telephone Company v. Federal Communications Commission, 19 F.3d
1475 (D.C. Cir. 1994)(“Southwestern Bell Decision™).

“NARUCI at 641.

S Southwestern Bell Decision at 1481: “[I]t is at least logical to conclude that one can be a common carrier with
regard to some activities but not others,” quoting National Ass'n of Regulatory Util. Comm’ers v. FCC, 533 F.2d 601,
608 (D.C. Cir. 1976).
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regulations, as well as to the federal statutory definitions of ‘Telecommunications Carrier” and
“Telecommunications Service’ to determine whether Comcast Phone’s service should be
regulated. Regulation of Comcast Phone’s (or its affiliate) services as a “Telecommunications
Carrier” would end confusion in the marketplace regarding Comcast Phone’s rights and
obligations and would move Comcast Phone towards a more level playing field with other
Telecommunications Carriers.

40.  Furthermore, this Commission could regulate Comcast Phone (or its affiliate) to ensure
that Comcast Phone remains on a level playing field in terms of regulations with other
telecommunications companies in the industry. If Comcast Phone is ailowed to reap the benefits
of Section 251 interconnection without being subject to regulation as a telecomfﬁuxﬁcations
company as to those services, it will be patently unfair to other telecommunications providers in
the state of Oregon.

41.  Comcast Phone, or its unregulated affiliate, should not be able to offer the VoIP service to
end users without meeting the same standards that other Competitive Local Exchange Company
must meet while garnering the benefits of inferconnection rights. If what Comcast Phone or ifs
affiliate are providing to customers is functionally the equivalent of a telecommunications service
under Oregon law, those customers should be entitled to the same protections they receive when
served by other telecommunications companies. The provision of service that allows
communications between the calling and called party through a platform that happens to involve
VolIP on the originating side of the call should not be a shield that hides the provider from even-
handed regulation, while leaving the provider’s customers without protection. Nor should the
provision of communications through a VoIP technology be a spear that allows the provider to

force interconnection for the provision of a competitive service that the provider claims is not a
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Telecommunications Service. - If the VoIP service providgd by Comecast Phone or its affiliate is a
Telecommunications Service, or, under Oregon law, the provision of telecommunications as
defined by statute, then the service should be subject to the same level of regulation as the
telecommunications service provided by any other CLEC. If, however, the service is an
information service, and Comcast Phone cannot otherwise demonstrate that it is entitled to
interconnection rights under the FCC’s rules, the interconnection obligation should not apply for
such an information service. |

42.  In addition, if Comcast Phone has ceased the provision of its telecommunications services,
it is no longer providing the services for which it obtained its CLEC authorization. If the only
reason the registration is maintained in Oregon is to give Comcast Phone the appearance of the
ability to demand Section 251 interconnection rights, its registration has become an émpty shell.
If the CLEC status is maintained only as a pretext, the Commission should give serious
consideration to revoking the registration.

IX. THE TIME PERIOD FOR INTERCONNECTION NEGOTIATIONS SHOULD BE
TOLLED WHILE THIS DOCKET IS CONSIDERED BY THE COMMISSION.

43.  There are at least two OTA members, Reliance Connects and Clear Creek, that are facing
what is purported to be a bona fide request for interconnection from Comcast Phone. Given the
uncertainty of the status of Comcast Phone and the uncertainty of its rights to request

. interconnection, those requests should be considered tolled or stayed until this docket has been
resolved.

44,  OTA has not found any authority on the issue of tolling or staying the time period for
interconnection discussions prior to the statutory date to file a request for arbitration, either one
way or the other. However, from a logical standpoint, it makes sense that if the status of the

catrier requesting interconnection is in doubt as to the legal authority to request such
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interconnection, then until that issue is resolved, the time periods for negotiation should not

commence. On behalf of Reliance Connects and Clear Creek, OTA specifically requests that the

Commission enter an order tolling the time for negotiation and seeking arbitration under Comecast

Phone’s purported bona fide request to Reliance Comnects and Clear Creek until this docket has

been concluded.

X, THE COMMISSION SHOULD CONVENE A PRE-HEARING CONFERENCE,
INVOKE THE DISCOVERY RULES AND PROCEED WITH AN
INVESTIGATION TO RESOLVE THE ISSUES RAISED IN THIS DOCKET.

45.  OTA has brought this matter forward based on its best information and belief as to the

state of the facts. However, clearly there is some clarification of facts that are needed to be able

to provide a definitive determination in this matter. On this basis, OTA respectfully requests that
under OAR 860-014-020 the Commission accept this Petition, set a pre-hearing conference at the
earliest possible time and allow discovery to be sure that there is a clear understanding as to the
state of the facts related to Comecast Phone’s offering of VoIP service, either through itself or
through an affiliate, and hold a hearing.

XII. CONCLUSION

46.  Based on the foregoing, the Commission should declare that it has the authority to make a

determination whether or not Comcast Phone is acting as a Telecommunications Carrier offering

Telecommunications Services and whether Comcast Phone’s (or its affiliate’s) VoIP service is

subject to state regulation. A declarétion to this effect would minimize confusion in the state’s

teleconununicaﬁons industry as to Comcast Phone’s rights and responsibilities and it would move

Comcast Phone towards a more level regulatory playing field for all similarly situated

telecommunications companies in the state. In the alternative, however, if this Commission

determines that Comcast Phone’s VoIP service is not a Telecommunications Service, it must
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declare that Comcast Phone does not have Section 251 interconnection rights; as such rights are

reserved only for Telecommunications Carriers providing Telecommunications Services.

47.  OTA, Reliance Connects and Clear Creek respectfully request that the Commission take

the following action:

i.

ii.

iid.

iv.

Declare whether OTA’S member companies and, specifically Reliance Connects
and Clear Creek, are required to negotiate terms of interconnection pursuant to
Section 251 of the Communications Act of 1934, as amended, with Comcast
Phone for the provision of fixed location VoIP services by Comcast Phone or an
affiliate of Comcast Phone.

Declare that Comcast Phone is not acting as a Telecommunications Carrier for
purposes of its VoIP service, whether provided by itself or through an affiliate,
and, thus, is-not entitled to interconnection rights pursuant to Section 251 of the
Act.

In the alternative, declare that Comcast Phone is a Telecommunications Carrier
and the VoIP service that it, or its affiliate, is offering is a Telecommunications
Service and is subject to regulation for those services as a telecommunications
company offering telecommunications within the state of Oregon.

That any purported bona fide request filed by Comcast Phone with a OTA
member, and, specifically Reliance Connects and Clear Creek, is tolled for the
duration of this proceeding and Comcast Phone may not invoke any rights to
arbitration until its status to request interconnection pursuant to Section 25 1 of the

Act for its VolP services, or the VoIP services of its affiliate, are determined.
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V. That the Commission accept this Petition, set a pre-hearing conference at the

carliest possible date and establish a schedule for discovery and hearing to

determine the factual matters underlying this Petition.

Respectfully submitted this 1st day of December, 2008.
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Richard A. Finnigan, GSB No. 965357
Attorney for the Oregon
Telecommunications Association, -
Cascade Utilities, Inc. d/b/a Reliance
Connects and Clear Creek Mutual
Telephone Company
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BEFORE THE OREGON PUBLIC
UTILITY COMMISSION

In the Matter of the DOCKET NO.

Oregon Telecommunications Association,
Cascade Utilities, Inc. d/b/a Reliance DECLARATION OF BRENDA CROSBY
Connects and Clear Creek Mutual Telephone
Company Petition for Declaratory Ruling

I, Brenda Crosby, hereby declare under penalty of perjury under the laws of the State of

Oregon that the following statements are true and correct:

1. I am the President of Cascade Utilities, Inc. d/b/a Reliance Connects and make this

Declaration in that capacity.

2. Attached is a true and correct copy of a letter addressed to me from Comcast Phone

of Oregon, LLC dated July 15, 2008. The letter purports to be a bona fide request for
interconnection negotiations.

Dated this 25~ day of November, 2008.

BRENDA CROSBY U
Law Office of |
DECLARATION OF Richard A. Finnigan
BRENDA CROSBY -1 2112 Rlack Lake Blvd. SW

Olympia, WA 98512
(360) 956-7001




EXHIBIT 1



183 Inverness Dr. W, Suite 3008
Englewood, CO 80112
{720) 267-2660

i i b
' , @O m Cq St : ' g;'ei;:‘\,ﬂ;g;&atory Compliance

VIA OVERNIGHT AND ELECTRONIC MAIL

July 15, 2008

Ms. Brenda Crosby

President

Cascade Utilities Inc. d/b/a Reliance Connects
303 Zobrist Street

Estacada, OR 97023

crosbyvb{@cuaccess.net

RE: Request of Comcast Phoﬁe of Oregon, LLC d/b/a Comeast Digital Phone to
Negotiate an Interconnection Agreement with Cascade Utilities Inc. d/b/a
_Reliance Connects

Dear Ms Crosby:

Pursuant to Sections 251(a) and (b} of the Communication Act of 1934, as amended (the
“Act”), Comcast Phone of Oregon, LLC d/b/a Comcast Digital Phone (“Comcast”),
requests that Cascade Utilities Inc. d/b/a Reliance Connects ( “Reliance’™) enter into
negotiations with Comcast for an interconnection agreement (“Agreement™) in the state

of Oregon. The Agreement should include terms and conditions for interconnection,
including but not limited to the following: .

1. Direct and indirect network interconnection;
‘2. Number portability;
3. Reciprocal compensation at “bill and keep™; |
. 4. Accessto directory listings and direptory assistance; and
. 5. Access to 911/E911 facilities, if owned or cl:ontrolled by Reliance.
To the extent that Reliance does not currently support permanent local number portabﬂiﬁ
(“LNP”) in its applicable switches in Oregon, this letter shall also serve as a bona fide

request (“BFR”) for Reliance to open the switch(es) for number portability in the Corbett
rate center. _ -




Ms. Crosby

Julyl5, 2008

RE: Request to Negotiation an Interconnection Agreement
Page 2

For purposes of the negotiation, Comcast represents the following:

1. Comcast represents that it holds a Certificate of Authority to provide competitive
local exchange service in the state of Oregon, including in the above rate center.

2. In entering info the Agreement, Comcast does not waive any rights it may have to
negotiate or arbitrate ameéndments to the Agreement, to negotiate a successor
agreement or to adopt a replacement agreement should an adoptable agreement
become available. In negotiating the Agreement in the state of Oregon, Comcast does
not waive any of its rights or remedies under the Act, and such other state and federal
law, rules, regulations, and decisions as may be applicable.

3. Notice to Comcast as may be required under the terms of the Agreement shall be
provided as follows:

Mr. Brian Rankin

Assistant General Counsel

One Comcast Center, 50® Floor
Philadelphia, PA 19103
brian_rankin@comcast.com
Tel: (215) 286-7325

Fax: (215) 286-5039

with a copy to:

Ms. Beth Choroser :
Senior Director of Regulatory Compliance
One Comcast Center, 50% Floor
Philadelphia, PA 19103
beth_choroser@comcast.com

Tel: (215) 286-7893 . .

Fax: (215) 286-5039

In connection with the negotiation of the Agreement, please contact me as soon as
possible at Robert Munoz@comcast.com or the phone number above to commence these
negotiations. For the purposes of Section.252 of the Act, Comcast will consider the start
date for negotiations to be July 15, 2008 unless the Parties agree to use an alternate start
. date. ‘ .




Ms. Crosby

Tulyl5, 2008

RE: Request to Negotiation an Interconnection Agreement
Page 3 ‘

Please let me know how yon wish to proceed and advise me immediately if there is
additional information that you require to process this request. Should you have any
questions, please contact me at (720) 267-2660.

Sincerely,

Robert Munoz

cc:  Richard A. Finnigan
Beth Choroser (Comcast)
Joyce Gailey (Kelley Drye)
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BEFORE THE OREGON PUBLIC
UTILITY COMMISSION

In the Matter of the . DOCKET NO._

Oregon Telecommunications Association,
Cascade Utilities, Inc. d/b/a Reliance DECLARATION OF MITCHELL MOORE
Connects and Clear Creek Mutual Telephone
Company Petition for Declaratory Ruling

I, Mitchell Moore, hereby declare under penalty of peljury_m1de1' the laws of the State of
Oregon that the following statements ai‘e trﬁe and correct:

1. I am the President of Clear Creek Mutual Telephone Company and make this
Declaration in that capacity.

2. Attached as Exhibit 1 is a letter dated May 23, 2006 [sic] to me from Comcast Phone
of Oregon, LLC. The more correct date appears on page 2 of the letter as May 27, 2008. The letter

purports to be a bona fide request for interconnection negotiations.

Dated this 26th day of November, 2008. /

MITCHELL MOORE B
Law Office of
DECLARATION OF Richard A. Finnigan
MITCHELL MOORE -1 2112 Black Lake Blvd. SW

Olympia, WA 98512
(360) 956-7001




EXHIBIT 1



Robert Munoz -
Co m CG St« Director, Regulatory Compliance
183 Inverness Dr. W, Suite 3008
Englewood, CO 80112
May 23, 2006

VIA OVERNIGHT MAIL

Mr. Mitchell Moore

President

Clear Creek Mutual Telephone Company
18238 S. Fischers Mill Road

Oregon City, OR 97045-9696

{503) 631-2101

RE: Request of Comcast Phone of Oregon, LL.C d/b/a Comeast Digital Phone to
Negotiate an Interconmection Agreement with Clear Creek Mutual
Telephone Company

Dear Mr. Moore:

Pursuant to Sections 251 and 252 of the Communication Act of 1934, as amended (the
“Act™), Comcast Phone of Oregon, L1.C., d/b/a Comcast Digital Phone, a Delaware
Limited Liability Company (“Comcast™), hereby requests that Clear Creek Mutual
Telephone Company (“Clear Creek™) enter into negotiations with Comcast for an
interconnection agreement (the “Agreement™). Comcast seeks an Agreement which
includes, but is not limited to, the following:

1. Direct and indirect network interconnection;

2. Number portability;

3. Reciprocal compensation at “bill and keep;”

4. Access to directory listings and directory assistance; and

5. Access to 911/E911 facilities owned or controlled by Clear Creek.

To the extent that Clear Creek does mot currently support permanent local number
portability (“LNP") in its applicable switches, this letter is to serve as a bona fide request
(“BFR”) for Clear Creek to open the switch(es) for number portability in the Redland,
Oregon Rate Center.,

For the purposes of the negotiation, Comcast represents the following:

1. Comcast holds a Certificate of Aunthority to provide competitive local exchange
service in the state of Oregon, including the above Clear Creek Rate Center.



Mr. Moore

May 27, 2008

RE: Comcast Notice to Negotiate
Pape 2

2. In entering into the Agreement, Comcast does not waive any rights it may have to
negotiate or arbitrate amendments to the Agreement, to negotiate a successor
agreement or to adopt a replacement agreement should an adoptable agreement
become available. In negotiating the Agreement in the state of Oregon, Comcast does
not waive any of its rights or remedies under the Act, and such other state and federal
law, rules, regulations, and decisions as may be applicable.

3. Notice to Comcast as may be required under the terms of the Agreement shall be
provided as follows:

Mr, Brian Rankin

Chief Telephony Counsel

One Comcast Center, 50 Floor
Philadelphia, PA 19103

Telephone number: (215) 286-7325
Facsimile number: (215) 286-5039
Brian_rankin @comcast.com

| with a copy to:

Ms. Beth Choroser

Senior Director of Regulatory Compliance
One Comcast Center, 50™ Floor
Philadelphia, PA 19103

Tel: (215) 286-7893

Fax: (215) 286-5039

beth_choroser @comceast.com

In connection with the negotiation of an Agreement, please contact me either through
email at Robert Munoz@comcast.com or at the phone number below to commence the
negotiations. Comcast will consider the start date for negotiations to be May 28, 2008
unless Clear Creak requests and the companies agree on an alternate start date.

Please advise me immediately if there is additional information that you require to
process this request. If you have any questions, please contact me at (720) 267-2660.

Sincerely,
Robert Munoz

ce: Joyce Gailey (Kelley Drye)
Beth Choroser (Comcast)
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BEFORE THE OREGON PUBLIC
UTILITY COMMISSION

In the Matter of the DOCKET NO.

Oregon Telecommunications Association, :
Cascade Utilities, Inc. d/b/a Reliance DECLARATION OF RICHARD A. FINNIGAN
Connects and Clear Creek Mutual Telephone
Company Petition for Declaratory Ruling

I, Richard A. Finnigan, hereby declare under penalty of perjury under the laws of the State
of Oregon that the following statements are true and correct:

1. 1 am the attorney for the Oregon Telecommunications Association and make this
Declaration in that capacity.
2. Attached are true and correct excerpts from the annual filing of Comcast Corporation

with the Securities and Exc_ha.nge Commission.

Dated this ‘i)‘ jﬁ:’) day of Novemb7 )

RICHARD A'FINNIGAN /V

S . Law Office of -
DECLARATION OF Richard A. Finnigan

RICHARD A. FINNIGAN - 1 2112 Black Lake Blvd. SW
: Olympia, WA 98512
{360) 956-7001
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Copyright Regulation

In exchange for fling reports and contributing & percentage of
revenue 1o a federsl copyright royatty pool, cable cperators can
obtain blanket permission to retransmit copyrighted material con-
. tzined In broadeast signals. The possible modification or elimina-
tion of this copyright license is the subject of ongoing legislative
and administrative review. The elimination or substartial modifica-
#on of the cabie compusory license could adversely affect our
abllity to cbiain certain programming anc substantially increase our
programming costs, The U.S. Copyright Office has issued a Notice
of Inguiry on issuss relating fo the calculation of compulsory
lcense tees that could sipnificartly affect the amount we pay.
Further, the U.S. Copyright Office has not yet made any determi-
nations as to how the compulsory license will apply 1o digital
broadcast signals anc senvices. In addition, we pay standard
industry ficensing feas 1o use music in the programs we create,
including our Cable segment’s local advertising and local origi-
nation programming, and our Programming segment's original
programs. These licensing fees have been the source of ltigation
with music performance rights organizations in the past and we
cannot predict with certainty whether license fee disputes may
ariss in the future.

High-Speed Internet Services

We provide high-speed Internet services by means of our existing
cable systerns. In 2002, the FCC ruled thet this was an imierstate
information service that is not subject to regulation as a telecomn-
murications service under federal law or 1o state or local ufilty
regulation. Howsver, ous high-speed intemet services ars subject to
a number of regulatory obligations, including compliance with the
Commuriocations Assistance for Lew Enforcemernt Act ("CALEA"
requirerrent that high-speed Intemet service providers must imple-
mant cetain network capablifies to assist law enforcement in con-
dueting surveilance of persons suspected of orimingl activity.

In addition, Congress and the FGC are considering defining certain
vights for users of high-speed Internet senices and regulating or
restricting sorme types of commercial agresments betwsen service
providers and providers of Internet content, These proposals are
generally referred to as “net neutralfity.” In August 2005, the FCC
“iasued a honbinding pollcy staterment identifying four principles
thet will guide its policymaking regarding high-speed Internet and
related services. These principles provide that consumers are enti-
tled f0: () eccess lawful Internet content of their cholce; (i) run
applications and services of their choice, subject to the needs of
iaw enforcement; (if) connect their choice of legal devices that de
not harm the network; and (v) enjoy competition among network
providers, application and senvice providers, and conient pro-
viders. Several parties are advocating that the FCC adopt these
principles as forma) rules. In eddition, some pariies have alleged

that our high-speed Intemet network managerment practices vio-.

1ate the FCC’s “net neutrality” principles and requested that the

FOO adopt rules, declaratory rulings or even penatiles to change
these practices. Further, Congress and some states are consider-

“ing iegisiation that would esteblish “net neutrality” rules or impose

additional obligations on high-speed Intarnet providers. Any such
riles or statutes could limit our ability 1o manage our cable sys-
tems (including use for other services), obtain value for use of our
cable systems or respond o competitive conditions. We cannct

~ predict the outcome.of the FCC proceadings or whether “net nawl-
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trality” rules or statutes witl be adopted.

A federal program generelly applicabie 1o telesommunications ser-
vices, known as the Universal Service program, requires telecom-
murications sarvice providers to collect and pay a fee based on
thelr revenues (in recerit years, roughly 10% of revenues) into a
fund used to subsidize the provision of telecommunications ser-
vices in high-cost aress and Internet and telscommunications ser-
vicas 1o schools, loraries and certain health care providers. The
ECC anc Corgress are conaidering revisions fo the Universal Ser-
vice program that could result in high-speed Internet services
being sudject to Universal Senvice fees. We cannot predict
whether or how the Univarsal Service funding system might be
axtanded to cover high-spaed Internet services or, i that ocours,
how it wiii affect us.

Congress and federal reguletors have adopted a wide range of
measLres affecting Internat use, including, for example, consumer
privacy, copyright protection, defamation liability, taxation, cbscenity
and unsolicited commerdlal e-mall. State and lozal govarnments
have also adopted internei-related regulations. Furthermore, Con-
gress, the FCT and cerfain loca! governments are also considering
proposals fo imposa customer service, quality of senvice, privacy
and standard prising regulations on high-speed Intemet service pro-
viders. It is uncertain whether any of thase proposals will be adopt-
ed. The adoption of naw laws or the appiication of existing laws to
e Internet could have & materiel adverse effect on our high-speed
Internet businese.

Phone Services

We currently offer phora senvices using interconnected VolP tech-
nology &nd circLit-awitched technolegy. The FCC has adopied a
number of orders addressing regulatory issues relating to inter-
connected VolP providers. in November 2004, the FGC ruled that
a particular form of VioiP service is not subject to stais or local
|ty regulation but has not yet ruled on the appropriate classi-
fication of interconnected VolP senvices. The state regulatory en-
vironment for interconnected VolP therefore remains uncertain. In
September 2008, the Staff of the Missouri Public Service Com-
misston filed & complaimt with that commission allsging that cur
interconnacted VolP service was being offered as telecommunica-
tions in Missouri without a certificate of authority. We challenged in
faderal court the commission’s ability to adjudicate the complaint.
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In January 2007, the court ruled that the FCC had not yat specifi-
cally presmpted state or local uility regulation of cable-delivered
interconnzcted VolP services and pammitted the complairt to move
forward. In November 2007, the Missour! commission ruled thet its
enabiing statute reguired it to regulate our interconnected VolP
servicas. The cornmission denied our request to reconsider that
ruling and we have appealed the commissian’s ruling In federal
court. In addition, the Vermont Publie Service Board has opened a
proceeding for the review of VolP services in Verment.

in April 2007, the FCC extended its customer proprietary net-
work Information requirements to interconnected VolP providers,
In June 2007, the FCC neld that the disablity access require-
ments that currently apply to telecornmunications carriers also
apply to providers of interconnected VoI senvices. In November
2007, the FCC extended iocal number portability requirements
and benefits to intercornected VolP providers and their com-
pettive local exchange carrier numbering patinars. These
requirements are in addiiion to prior requirements imposed on
interecnnected VolP by the FGC, including E9ii, CALEA and
Linlversel Service.

The FCC hes inftiated ofher rulemakings to consider whether tc
impose further reguiations on interconnected VolP providers. For
exanmple, Inone rulemaking, it wold impose on interconnectad VolP
(and telecommunications cariers) 48-hour number porting interval.

The FCC end Cengrass are also considering how Intarconnecied
VolP services shouid interconnect with ILEC’s phong networks.
Since the FCC has not determined the eppropriate classification
of inercomnecied VolP sewice, the precise scope of ILEC inter-
connection rules applicable 1o intercennected VolP providers is not
enfirely clear. As 2 resutt, some ILECs may resist interconnect-
ing directly with interconnacted VolP providers. In light of these
concarns, VoI service providers typically either secure CLEC au-
thorization o ootain interconnection to ILEC networks by contract-
ing with an existing CLEC, whose fight 1o deal with 1.ECs is cleer.
We have aranged for such interconnection rights through our own
CLEGE and through shird party CLECs! It is uncertain wheiher and
when the FCC or Congress wil adopt further rules in this area and
how such Tles would affect our interconnecied VolP senvice.

Our diroui-swiiched phone senvice 1s subject to federal, state and
iocal Lrility regutation, although the level of regulation imposad on us
s generally less than that applied 1o the incumbent phone compa-
nies. The scope of ILEC obligations is, however, being reevaluated
gt the FCC and in Congress. The FGC has already adopted meas-
ures reliéving ILEGs of certain obligations to make elernents of their
networks avaiahle io competitors at cost-based rates. The FCGC has
also inttlated nilemakings on intercarrier compensation, Universal
Sepice and other matiers thet, in the aggregate, could significantly
" ghange the rules that apply to phone competitors, including the rela-
tionship betwean wireless and wireline providers, long-distance and

jocal providers, and incumbenis and new entrants. It is unclear how
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ihese proceecings will affect our phone senvices. Wa plan to phass
out our circuit-switched phone service I 2008, in accordance with
applicahle federal and state regulatory rules,

Other Areas

- The FCGC actively regulates other agpects of our Cable segment and
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fimited aspects of our Programming segment, including the man-
datory blackout of syndicaied, - network and sports programming;
susiomer senice stancards; poltical acdvertising; indecent or
ohscene programming; Emergency Alert Systern requirements for
analog and digital services; 911 capabiities and CALEA obliga-
tions for nterconnected VolP and cirouit-switched servics; closed
captioring reguirements for the hearing Impalred; commercial re-
sirictions cn children's programming; originaticn ceblecasting (e,
nrogramming localy originated by and under the control of the cable
apetetor); sponsorship identification; equel employment opporiunity;
|ottery programiming; recordkesping and public file access require-
meris: telemarketing; end technical standards relating to operation
of the cable network. We are unable 1o predict how these regu-
lations might be changad in the future and how any such changes
might affect cur Cable and Programming businesses.

State and Local Taxes

Some states andg localties have imposed or are considering iImpos-
ing new or additional taxes or fees on the services we offer, or
imposing adverse methedologies by which taxes are computed.
These include combined reporting on other changes to general
business taxes, central assessments for property {ax, and taxes
anc fess on video end voice senvices. Other cabls industry mem-
bers zre chailenging certein of these faxes in court. In eddtion, in
some situations our DBS competitors do not face similar state tax .
and fee burdens,

Privacy Regulation ‘
The Communications Act generally restricts the nonconsensual
collection and disciosure to third parties of subscribers' personal
information by cable operators and phone providers. Additional
requirernents may be imposed if and to the extent that state or
iocal authorities establish thelr own privacy standards.

|
i

Employess

As of December 31, 2007, we employed approximately 100,000
employees, including part-time employess. Of these smployees,
approximately 86,000 were associatad with our Ceble business and
the remainder were associzted with our Programming and other
husinesses. Approximately 5,000 of our employees are coverad by
collective bargaining agraements or have organized but are not
covered by colective bargaining agreements. We belleve we have
good relationships with our employees.
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PER CURIAM:" 7

Affordable Telecom (“Affordable”) appeals from the district court’'s order
affirming the Texas Public Utility Commission’s (“PUCT") approval of an
arbitrated interconnection agreementbetweenAﬁEordable and Southwestern Bell
Telephone Company (hereinafter “AT&T Texas”). We affirm.

I. FACTUAL AND PROCEDURAL BACKGROUND

Tn 2002, Affordable, 2 small telecommunications cOmMPany that provideé
paging service and Internet access, received commercial mobile radio service
(“CMRS”) licenses from the Federal Communications Commission (“FCC”) to
provide intercomected commMON CaTrier PAGINE services to the public in Corpus
Clhristi and Victoria, Texas. In order to effectuate the services provided by the
]icensés, Affordable had to enter into an interconnection agreement with AT&T
Texas. The Telecommunications Act of 1996 (“FTA”), Pub. L. No. 104-104, 110
Stat. 56 (1996), codified at 47 U.S.C. § 151 et seq., which was adopted to
encourage the entry of new telecommunications carriers into local service
markets, allows competing local exchange carriers (“CLECs”) to negotiate
interconnection agreements With imcumbent local exchange carriers (TLECs”).
However, the FCC has also stipulated that ILECs cannot charge for the use of
interconnection facilities for services that do not originate traffic, such as one-
way paging. Since Affordable’s licenses were for paging services which do not -
originate any traffic, it was mnot obligated to provide AT&T Texas any
compensation under the terms of the licenses. | | |

The case below began in 2004 as a compulsory arbitration'before the
PUCT, see 47 U.S.C. § 252, when Affordable and AT&T féilea to reach a

 voluntary agreement on all terms. The central issue in contention before the

* Pursuant to STE CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH CIR.
R. 47.5.4.
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PUCT arbitrators was whether Affordable was legally authorized to avoid
payment for the business lines and eguipment it had access to through its
interconnection agreement with AT&T Texas even though Affordable had used
stginterconnection agreementto prlovide dial-up Internet accessto its customers.

Tn rendering their decision, the PUCT arbitrators made a number of
factual findings. The PUCT orbitrators determined that Affordable had
approximately 5,000 dial-up Internet access customers (through the trade name
USAWIDE.net}, 200-300 resold numeric paging customers, and 15 Superpaging®
customers, and they concluded that although Affordable’s licenses only allowed
it to provide paging services, the majority of the traffic carried over its existing
interconnection arrangements was dial-up internet service provider (“ISP”)

traffic? Relying on the FCC rule laid out in 47 C.F.R. § 51.100(b),® the PUCT

1 Quperpaging employsthe p aging spectrum to transmit “pages” to subscribers’ wireless
receivers. The page canl consist of any type of data that can be sent to a computer {not just
phone numbers as with traditional paging). Additionally, the calling party cam, 1fit subscribes
i0 such function, nse the Internet to gather information for transmission in the Superpage.
In fact, the PUCT arbitrators found that Affordable’s dial-up Internet access service
subscribers could access the Internet by calling the same platform used to initiate Superpages.

2 According to AT&T Texas, 99% of Affordable’s traffic was dial-up 18P traffic.
5 47 CFR. § 51.100(b) states:

A telecommunications carrier that hae interconnected or gained
access under Sections 251(@)(1), 251(c)(2), 251(c)(8) of the Act,
may offer information services throughthe same arrangement, 80
long as it is offering telecommunications pervices through the
game arrangement as well.

Telecommunications service means “the offering oftelecommunications for a fee directly tothe
public, or to quch classes of users as to be effectively available directly to the public, re gardless
of the facilities used.” 47 T.8.C. § 153(46). Telecommunications 18 defined as “the

_{ransmisgion, between or 2mONg points specified by the user, 'of information of the user's
choosing, without change in the form or content of the information ag sent and received.” 47
T.B.C. § 153(43). An information service offers the capability for “generating, acquiring,
storing, transforming, processing, retrieving, utilizing, or making available information via
telecommunications,” but does pot include providing telecommunications itself. 47 U.B.C. §
153(20).
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avbitrators held that Affordable could not use the interconnection facilities to
carry Internet access traffic becauee Affordable does not offer
telecommunications service “hrough” interconnection facilities; rather, it merely
transmits radio signals to activate ite pagers. The PUCT arbitrators explained
that “47 C.F.R. § 51.100(b) allows the offering of information gervice throngh an
interconnection facility, but only as an incident to the telecommunications
service for which the carrier obtained the interconnection facility.” The PUCT
arbitrators concluded that Affordable iz only authorized {o provide paging
services, and “conseqﬁently [it] may not receive any traffic other than paging
sraffic through the interconnection facility.™

On June 29, 2005, the parties filed exceptions to the PUCT arbitrators’
award proposal. The PUCT approved the aybitration award, making only one
modification.® |

Affordable filed suit in state court, challenging the PUCT s award and its
conclusion that Affordable 1s not entitled to continue prm}iding internet services
through its interconnection agreement with AT&T.S The case was removed to
federal district court by the PUCT Defendants and AT&T Texas (collectively
“Defendants”), on the grounds that the case involved federal questions. The
district court denied Affordable’s motion to remand and ordered Affordable to

v

4 The arbitrators, in their award, also restricted the services Affordable could provide
under its Superpaging services. Additionally, they made findings regarding the compensation
mtes between Affordable and AT&T Texae under the interconnection agreement.

5 The PUCT decided that long-distance calls (calls routed through an interexchange
carrier) were not subject to the same reciprocal compensation rates as calls not routed through
third party interexchange CaTriers. ‘

8 Affordable also challenged the PUCTs imposition of sanctions arising out of a
tiscovery dispute. Affordable initially sued the individual PUTCT Commissioners for imposing
sanctions, but amended its complaint to target the PUCT and the Commissioners in their
official capacities. . : -

4 .
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amend its complaints to address the claims under the FTA.” The parties briefed
o1l issues, except Affordable’s damages claims against AT&T Texas. Omn
December 12, 2006, the district court entered an order affirming the PUCT order
in all respects and ordered that Affordable’s damages claim against AT&T be
dismissed with prejudice. Affordable timely filed its notice of appeal.
TI. STANDARD OF REVIEW

We review state commission rulings that interpret federal law de novo.
Sputhwestern Bell Tel. Co. v. Pub. Util. Comm’n, 208 F.3d 475, 482 (bth Cir.
9000). Factual findings and state law determinations by state commissions are
reviewed “under the more deferential arbitrary and capricious gstandard.” Id.
We have previously reco gnized that there is no meaningful difference between
the arbitrary and capricious standard and the “substantial evidence” standard.
Id.at 482 1n.8 (ciﬁng GTE South Inc: v. Morrison, 199 F.3d 733, 745 n.5 (4th Cir.
1999)). '

III. DISCUSSION

Tirst, Affordable contends that the PUCT erred when it refused to
arbitrate Affordable’s claims under 47 U.8.C. §§ 201, 332(c)(1)(B) and 47 C.F.R.
§20.11. Tt also asserts that the district court erroneously concluded that § 332
is “outside the scdpe of an arbitration under § 252.” In making this claim,
Affordable recognizes that the FCC prefers that LEC-CMRS disputes are
han_dled through the negotiation/arbitration process that was adopted in §§
951/252 tﬁ the 1296 amendments, but Affordable nevertheless asserts that the
FCC has also “aken great care to ensure that where § 332 or FCC wireless
precedent requires 2 different substantive result than Would_ the 1996
amendments standing alone, then its-CMRS rules pi:evajl.”

7 Affdrdéble initially filed two suits in state court—the first one after the PUCT order
approving the award with changes and again after the interconnection agreement was filed.
The two cases Wele congolidated and certain state law issues were remanded to state court.

5
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Affordable’s argument must fail. The FOC has clearly directed state

commissions to arbitrate LEC-CMRS interconnection apreements under §§ 251
and 252, concluding that state commission arbitration proceedings would
achieve “just; reasonable, and. fair” agreements, which is the “common goal” of
§§ 201, 332, 251, and 252. In the Matier of Implementation of the Local
Competition Provisions of the Telecommunications Act of 1996, Interconnection
Between Local Exchange Carriers and Commerciol Mobile Radio Service
Providers, First Report and Order, 11 F.C.C.R. 15495, 16005 9 1023 (Aug. 8,
1996). | |
Second, Affordable argues that the PUCT erroneously held that paging
carriers (as contrasted with LECs and cellular carriers) are not allowed to
provide both telecommunications and information services un&er their
_interconnection agreements with TLECs. Affordable asserts that the FCC has
recognized that paging carriers can provide information services, and that the
PUCT interpreted 47 C.F.R. § 51.100(b) too narrowly. Accbrdjﬁg to Affordable,
+the PUCT interpreted the word “throngh” to mean “in one side and out the
opposite,” When‘in the context of § 51.100(b) the word actually means “by the
means and agéncy of” When the proper definition of through 1is apb]ied,
Affordable contends that § 51.100(b) allows it to offer information services
through the interconnection agreement it has with AT&T Texas for one-way
paging. On the other hand, AT&T Texas and the PUCT Defendants urge this
Court to affirm the PUCT award and the district court’s determination. They
argue that under the proper reading of § 51.1.00(), Affordable’s ]icenseé permit
it to interconneét with AT&T and use AT&T facilities for a limited purpose—to
provide | _-one'-way paging service—and gince § 51.100(b) only permits
_iplecommunications carriers to offer information services “through the same.

grrangement,” Affordable cannot, under its existing one-way paging
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inferconnection agreement (which just involves receiving informétion) provide
information services (which involves sending and receiving information).

This issue is the heart of this dispute. Affordable believes that the rights
it has under its licenses should be interpreted br.oadly =0 it can offer a wide
rangé of services viaits interconnection agreement with AT&T Texas. AT&T, the
PUCT, and the district court a1l believe that Affordable’s licenses only permit it
to provide one-way paging. For the following reasons, we hold that the
interpretation suggested by Affordable is incorrect.

As the district court recognized, one-way pagingisnota service provided
“through” an interconnection facility, because the facility is merely relaying a
call from the person initiating a pagé to the paging service providér. The district
court cites from the PUCT arbitrators award, where they explain: |

[§ 51.100()] does not just require that communications occur
through the arrangement. Tf this were the gtandard, then all
carriers would be able to offer information services through
interconnection agreements, gince the very purpose of an
interconnection agreement is to transit communications. Rather,
the carrier must offer telecommunication services through the
arrangement.

Affordable argues that the PUCT and the district court unreasonably
discriminated by acknowle dging differences between CMRS providers (i.e., those
that provide telephone exchange service versus those that provide
telecommunications services), but Affordable is unable to establish how the
PUCT or the district court’s interpretations are inconsistent with any FCC
decisions or orders issued since the 1996 amendments. Not only is Affordable’s
argument at odds with the plain language of § 251, but it also goes against the
FCC precedent that has recognized the distinctions between different CMRS

providers.

-~
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Further, common sense demands that we reject Affordable’s argument.
If its 'interpretatioh of § 51.100(b) 18 correct, it would be able to provide
information services without having to pay AT&T Texas anything for using its
facilities. This is clearly contrary to FCC precedent, as the PCC has recognized
that ISPs are end users of telecommunications services that are reguired to
purchase LEC business lines. In the Matter of Implementation of the Local
Competition Prouvisions - the Telecommunications Act of 1996,14F.C.C.R. 3688,
3690 g 4 (1999), vacated on other grounds, Bell Atl. Tel. Co. v. FCC, 204 F.a3d1l
(D.C. Ctr. 2000).

Third, Affordable asserts thatthe PUCT erroneously concluded thatitwas
not authorized toprovide services to laptop computers and mobile signs through
its Superpaging service.2 The PUCT's determination about which Superpaging
services are permitted under Affordable’s interconnection agreementis a factual
finding. We agree with the PUCT that many of the services Affordable provided
under the umbrella of Superpaging, such as information storage and retrieval
and access to the Internet, are not CMRS services, and therefore Affordable 1s
not permitted, mmder § 51.100(b), to provide those services through its
interconnectionwith AT&T Texas. Accordingly, we cannot hold thaf the PUCTs
determination was arbitrary and capricious.

Fourth, Affordable Telecom challenges +wo of the PUCT rulings regarding
intercarrier compensation.® First, it asserts that the PUCT violated the FTA

8 Specifically, the PUCT arbitrators found that: “Superpaging only qualifies as CMRS
1o the extent that it meets the previously outlined definition of paging. Accordingly, the
arbitrators conclude that Superpaging qualifies a8 CMRS only when the end user’s wireless
receiver meets the FCC's definition of a pager. Among the possible applications cited by Fitch
Affordable Telecom, only the Pocket PC fits the definition of pager.”

. ® Whep a call originating from one carrier’s customer is made to a customer of another
interconnected carrier, the originating carrier must pay the terminating carrier for the costs
of transporting and terminating the call. 47 17.8.0.§251; 47C.F.R. § 51.701(e). The FCChas
established rules that governthese “yeciprocal compensation” payments. 47 C.F.R. §51.701(e);
see also 47 C.F.R. §51.701-.717. In pertinent part, these rules gtate that CMRS providers may

8
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and FCC rules by failing to establish a rate 4o be paid for termination of AT&T
originated calls. Affordable asserts that under § 251(b)(), it is entitled to
reciprocal compensation forpaging, citing to FCC decisions thatheld that TLECs
are required 10 at least offer to exchange both § 251(b)(5) trafhc and ISP-bound
traffic at the rate of $0.0007 per minute of use.  See Petition of Core
Communications, Inc. for Forbearance Under 47 1.8.C. § 160(C) from
Application of the ISP Remand Order, 19 F.C.C.R. 20178, 20181 9 6 (2004); see
also T-Mobile Order, 20 F.C.C.R. at 4862 T 12; see generally In the Maiter of
Tmplementation of the Tocal Competition Provisions in the Telecommunications
Act of 1996: Intercarrier compensation for 18P-Bound Traffic, 16 F.C.C.R. 8151
(1999). Affordable argues that since AT&T failed to offer a raie during the
arbitration before the PUCT, the arbitrators should have prescribed fhe PCC’s
$0.0007 compensation rate. However, a review of the record indicates that
AT&T Texas inadvertently omitted its pricing index during the PUCT
arbitration. When AT&T attempted, by motion, to correct its'omission and to
provide a reciprocal compensation rate of $0.0013 per minute, Affordable
objected, and asa result, AT&T withdrew its motion. AT&T Texas now argues
that this classifies as invited error, and assert that because of that, this Court
should not reverse the PUCT's determination. See Hidden Oaks Lid. v. City of
Austin, 138 F.3d1036, 1051 (5th Cir. 1998) (“‘Having made such a choice at trial,
Hidden Oakes hardly can request now that we reverse and remand in ordeﬁ for

it to reassess its earlier strategy.”). We agree, and as a result, this issue cannot

" e compensated for terminating calls that originate from customers of the interconnected
telecommunications carriers. 47 C.F.R. § 51.701() & (e); 47 C.F.R.§51.701(). The rules also

stipulate that carriers that only provide one-way Paging service do not owe reciprocal
qompensation t0 LECs. '
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be raised on appeal. See Flores v. Cameron County, g2 F.3d 258, 270 (bth Cir.

1996) (explaining that “the invited error doctrine . . . preciudele] our review”).'

Affordable next argues that the PUCT order adopting the award
srroneously concluded that any reciprocal comp ensation paid by AT&T Texas to
Afiordable should be limited to those calls originating within AT&T and
terminating directly with Aftordable, and in which () the originating caller and
the recipient are in the same Metropolitan Traffic Area (“MTA”) aild (i1 no
intervening interexchange carrier is involved (i.e., the callis not a long-distance
call requiring “1+” dialing.) Affordable Telecom argues that the PUCT’s holding
in this regard is at odds with the manner in which federal courts have
interpreted this issue. See e.g.; Towa Network Servs. v. Quest Corp., 466 F.3d
1091 (8th Cir. 2006); Atlas Tel. Co. v. Oklahoma Corp. Comm’n, 400 F.3d 1256
(10th Cir. 2005). However, this argument is flawed as well. As the PUCT
Defendants observe in their brief: “It would be entirely incongruous to re quire
AT&T to pay Affordable for a long-distance page originated by a customer using
interexchange service, esp ecially considering that AT&T had nothing to do with
the termination of the call” We agree, and the case law cited by Affordable is
inapp]icéble to this case. |

Finally, Afiordable sued AT&T Texas for damages under 47 17.8.C. §§ 206
& 207" afgujng that AT&T violated the FTA by refusing to interconnect with

10 Fyen if we were to refrain from classifying it as invited error, we need not reverse
the PUCT order on this ground because the PUCT included language in the interconnection
sgreement that will allow the parties to prospectively include a rate which could be
etroactively implemented. And because AT&TE rate in st withdrawn filing ($0.0013) is
higher than the rate Affordable Telecom alleges should heve been adopted (%0.0007), the
. parties should be shle to reach an agreement on a appropriate rate for reciprocal compensation
without intervention. from this Court or the PUCT.

11 47 77.8.0. § 206 provides that if commen carriers violete any provisions of the TCA
fhey shall be Hable for damages sustained in consequences of that violation, along with
reasonable attorney’s fees. 47 11.8.C. § 207 similarly suthorizes any person who claims to be
amaged by a common carriex to cither file a complaint with the FCC or to bring 2 lawsuit in
lederal district court to recover damages.

10 .
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Affordable and for refusing to ne gotiate in good faith, Affordable argues that the

district court’s dismissal of these claims was in. err, especially since the court
never specifically addressed all of Affordable’s allegations. Affordable’s
srgument is without merit. There is no evidence that AT&T Texas violated any
provision of the TCA, damaged Affordable in any way, or even acted in bad faith.
Therefore, Affordable is not sntitled to damages under §§ 206 or 207.
- {V. CONCLUSION
For the foregoing reasons, we AFFIRM the judgment of the district court.
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CERTIFICATE OF SERVICE

1 certify that I have this day sent the attached Oregon Telecommunications Association,
Cascade Utilities, Inc. d/b/a Reliance Connects and Clear Creek Mutual Telephone Company Petition
for Declaratory Ruling by electronic mail and U.S. mail fo the following:

FILING CENTER

PUBLIC UTILITY COMMISSION OF OREGON
550 CAPITOL STREET NE STE 215

SALEM, OR 97301-2551
puc.filingcenter@state.or.us

I further certify that I have this day sent the attached Oregon Telecommunications Association,
Cascade Utilities, Inc. d/b/a Reliance Connects and Clear Creek Mutual Telephone Company Petition
for Declaratory Ruling by mailing a copy properly addressed with first class postage prepaid to the
following parties or attorneys of parties: :

COMCAST PHONE OF OREGON, LLC COMCAST PHONE OF OREGON, LLC

RHONDA WEAVER, DIRECTOR ONE COMCAST CENTER
GOVERNMENT AFFAIRS PHILADELPHIA, PA 19103
440 YAUGER WAY

OLYMPIA, WA 98502

Dated at Olympia, Washington, this 1st day of December, 2008.

/ L ﬂ /\/
Rilhard A. Finnigan,/0SB #965357
Attorney for Oreg@’{ Telecommunications Association
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