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OPENING COMMENTS OF THE 
INDUSTRIAL CUSTOMERS OF 
NORTHWEST UTILITIES 

 

 
I. INTRODUCTION 

 The Industrial Customers of Northwest Utilities (“ICNU”) submit the following 

comments regarding the Proposed Large Generator Interconnection Procedures (“Proposed 

LGIP”) and Large Generator Interconnection Agreement (“Proposed LGIA”) (collectively 

“Proposed Agreements”), submitted by Pacific Power (“PacifiCorp”), Portland General Electric 

Company (“PGE”) and Idaho Power Company (“Idaho Power”) (collectively “the Utilities”) on 

March 9, 2009.  The Proposed Agreements would require Qualifying Facilities (“QFs”) larger 

than 20 megawatts (“large QFs”) to solely fund all network upgrades without reimbursement 

from the utility.  Further, the Proposed Agreements might be interpreted as requiring large QFs 

to pay unreasonable, illegal, or negligently incurred interconnection costs.  ICNU proposes 

changes to the Proposed Agreements which would allow large QFs to recover the cost of 

network upgrades and ensure that large QFs are only required to pay reasonable interconnection 

costs.  
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II. BACKGROUND 

 On November 4, 2008, the Public Utility Commission of Oregon (“OPUC” or the 

“Commission”) opened this investigation to develop policies and procedures for the 

interconnection of generators qualifying as QFs under the Public Utility Regulatory Policies Act 

(“PURPA”).  The Commission ordered the Utilities to submit redlined versions of the LGIA and 

LGIP used by the Federal Energy Regulatory Commission (“FERC”) (collectively “FERC 

Agreements”) for FERC jurisdictional interconnections.  The OPUC instructed the Utilities to 

make changes to the FERC Agreements that the Utilities deemed necessary in the context of 

PURPA and to provide comments explaining those changes. 

 On March 5, 2009, PacifiCorp submitted redlined versions of the FERC 

Agreements with comments explaining the changes made.  On March 9, 2009, Idaho Power and 

PGE submitted similar redlined versions of the FERC Agreements with comments.  Pursuant to 

the schedule adopted by Administrative Law Judge Sarah K. Wallace on May 12, 2009, ICNU 

submits the following comments to the Proposed Agreements for consideration by the 

Commission. 

III. COMMENTS 

 ICNU supports the use of a modified version of the FERC Agreements for large 

generator interconnections that are subject to the Commission’s jurisdiction.  For the most part, 

the FERC Agreements are reasonable, well supported, and have been successfully used by both 

generators and utilities for interconnections subject to FERC jurisdiction.  Using the FERC 

Agreements, with only minor modifications, will benefit both generators and utilities by ensuring 
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that there are uniform interconnection processes for large generators, regardless of whether the 

interconnection is subject to state or federal jurisdiction. 

 ICNU is, however, concerned with the Utilities’ deletion of Article 11.4 from the 

FERC LGIA, which allows QFs to recover the cost of network upgrades from the utility.  The 

Utilities defend this deletion by asserting that, under PURPA, the utility and its customers must 

remain indifferent to QF power.  PacifiCorp Comments at 2; PGE Comments at 2; Idaho Power 

Comments at 2.  As discussed below, because network upgrades benefit all interconnection 

customers and the utility, allowing large QFs to recover the cost of network upgrades does not 

undermine this PURPA directive. 

 Moreover, to ensure that the utility and its customers remain indifferent to QF 

power, ICNU proposes a direct payment mechanism, under which large QFs would recover the 

cost of network upgrades without affecting avoided cost rates.  Specifically, the Commission 

should allow large QFs to recover the cost of network upgrades from the utility through either:  

1) direct payments made on a levelized basis over the five-year period commencing on the 

commercial operation date of the QF; or 2) any alternative payment schedule that is mutually 

agreeable to the large QF and the participating utility and does not affect avoided cost rates. 

 In addition, certain provisions in the LGIA might be interpreted as requiring 

interconnection customers to pay unreasonable, negligently incurred, or illegal interconnection 

costs.  Specifically, Article 11.2 of the LGIA declares that the:  

Transmission Provider or Transmission Owner shall design, 
procure, construct, install, own and/or control the Transmission 
Provider’s Interconnection Facilities described in Appendix A, 
Interconnection Facilities, Network Upgrades and Distribution 
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Upgrades, at the sole expense of the Interconnection Customer.  
(emphasis added).  

 
This provision might be interpreted as requiring the interconnecting QF to pay all costs 

associated with the utility’s design and construction of its own facilities, regardless of whether 

those costs are reasonable, legal, or were incurred through the negligent acts of the utility.1/  

Such an interpretation would be inconsistent with other provisions of the Proposed Agreements

and would contravene Oregon law.  Further, various parties in this proceeding (including 

Utilities) have acknowledged the need to protect interconnection customers from unreasonable, 

illegal, and negligently incurred interconnection costs.  Accordingly, ICNU urges the 

Commission to either:  1) insert an express reasonableness standard into Article 11 of the 

Proposed LGIA; or 2) clarify that the “good utility practice” requirement mentioned throughout 

the Proposed Agreements imposes a duty on the utility to charge only reasonable interconnection 

costs. 

 

the 

                                                

A. Refunding Large QFs the Cost of Network Upgrades Does Not Undermine the 
PURPA Directive that the Utility and its Customers Remain Indifferent to QF 
Power 

 
 Under PURPA, utilities and their customers are required to remain indifferent to 

QF power, and allowing large QFs to recover the cost of network upgrades would not undermine 

this PURPA directive.  Specifically, if large QFs were forced to sponsor network upgrades 

without reimbursement, the utility would receive a potential windfall every time a large QF 

sought interconnection.  This windfall would put the utility and its customers in a better position 

 
1/  Articles 11.1 and 11.3 of the Proposed LGIA, which require the interconnection customer to solely fund all 

interconnection facilities and pay all costs related to distribution upgrades, might also be interpreted as 
requiring large QFs to pay unreasonable, illegal, or negligently incurred costs. 
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than they would have occupied but-for the interconnection of the large QF.  Hence, the only way 

for the utility and its customers to truly remain indifferent to QF power is to allow large QFs to 

fully recover the cost of network upgrades from the utility and for the utility to spread the cost 

among all benefited customers. 

 Further, the Utilities argue that PURPA mandates that interconnection costs 

remain separate from any payments made by the utility to the QF for power sold at the avoided 

cost rate.  PacifiCorp Comments at 3; PGE Comments at 5; Idaho Power Comments at 5.  The 

requirement that interconnection costs remain separate from power costs ensures that, although 

the utility and its customers are indifferent to QF power, they are not indifferent to the benefits 

associated with network upgrades sponsored by QFs.  Accordingly, the Commission should 

adopt a provision allowing large QFs to recover the cost of network upgrades through a direct 

payment mechanism that remains entirely separate from the avoided cost rates.  

 1. Network Upgrades Provide Direct Benefits to the Utility and Its Customers  
 
 The definition of “network upgrades” contained in Article 1 of the Proposed 

LGIA was originally developed by FERC for the FERC Agreements:  

Network Upgrades shall mean the additions, modifications, and 
upgrades to the Transmission Provider’s Transmission System 
required at or beyond the point at which the Interconnection 
Facilities connect to the Transmission Provider’s Transmission 
System . . . . 
 

By using the language “at or beyond” the point where the interconnection facilities connect to 

the utility’s system, FERC distinguished between upgrades that take place on the utility’s side of 

the transmission system, and upgrades that take place on the customer’s side.  Similarly, 

PacifiCorp’s Open Access Transmission Tariff (“OATT”) defines network upgrades as:  
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Modifications or additions to transmission-related facilities that are 
integrated with and support the Transmission Provider’s overall 
Transmission System for the general benefit of all users of such 
Transmission System.   

 
PacifiCorp Response to ICNU Data Request 3.2 (emphasis added).2/  In formulating these 

definitions, FERC operated under the assumption that “[m]ost improvements to the Transmission 

System, including Network Upgrades, benefit all transmission customers” and that “it is just and 

reasonable for the Interconnection Customer to pay for Interconnection Facilities but not for 

Network Upgrades.”  Standardization of Generator Interconnection Agreements and Procedures, 

Docket No. RM02-1-000, Order No. 2003 at 8 (Jul. 24, 2003 (emphasis added).  Thus, FERC 

intended to define “network upgrades” so as to include only those upgrades that benefit other 

transmission customers and the utility. 

 Further, in upholding the FERC Agreements, the Federal Circuit noted that “if a 

customer can be said to have caused the addition of a grid facility, the addition represents a 

system expansion used by and benefitting all users due to the integrated nature of the grid.”  

Nat’l Ass’n of Regulatory Comm’rs v. FERC, 475 F.3d 1277, 1285 (2007) (emphasis in 

original).  The Federal Circuit rejected the utilities’ challenge to “the empirical conclusion that 

Network Upgrades benefit the entire network” (finding their arguments “unsupported” and 

“insufficient”) and affirmed FERC’s “long-held understanding that Network Upgrades provide 

system-wide benefits.”  Id.  In sum, FERC precedent and the accompanying federal case law 

recognize the fact that network upgrades provide direct benefits to the utility and its customers.  

                                                 
2/  All Data Responses from all parties to ICNU that are referenced to in these comments are included as 

Attachment A.  
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This Commission should not adopt a standard for cost recovery of network upgrades that is 

inconsistent with the FERC standard, which is in effect across the entire country.  

2. The Commission Should Adopt a Provision Allowing QFs to Recover the 
Cost of Network Upgrades through Direct Payments that Do Not Affect 
Avoided Cost Rates  

 
 ICNU acknowledges that Article 11.4 of the FERC LGIA does not provide a 

workable mechanism for large QFs to recover the cost of network upgrades.  ICNU, however, 

urges the Commission to adopt an alternative mechanism, modeled after the California Large 

Generator Interconnection Agreement (“California LGIA”), under which large QFs would 

recover the cost of network upgrades through direct payments that do not require the utility to 

adjust its avoided cost rates.  Under Article 11.4.1 of the California LGIA, the interconnection 

customer is entitled to recover the cost of all network upgrades either though: 

(1) direct payments made on a levelized basis over the five-year 
period commencing on the Commercial Operation Date; or (2) any 
alternative payment schedule that is mutually agreeable to the 
Interconnection Customer and Participating [transmission 
operator], provided that such amount is paid within five (5) years 
from the Commercial Operation Date. 

 
These payments include interest calculated using the methodology set forth in FERC’s 

regulations at 18 C.F.R. § 35.19a(a)(2) from the date of any payment for Network 

Upgrades through the date on which the Interconnection Customer is reimbursed for that  

payment.  In effect, the utility would be required to make direct payments to the interconnecting 

QF, and those payments would remain separate from the QF’s avoided cost rate schedule.  The 

cost of network upgrades would be paid for by all benefited customers.  ICNU proposes this 

approach because it would require large QFs to initially pay for all reasonable interconnection 
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costs, but would allow large QFs to recover the cost of network upgrades in a manner that 

maintains the PURPA directive that the utility and its customers remain indifferent to QF power. 

B. Large QFs Are Often Required to Sponsor Major Network Upgrades that Would Be 
Recoverable by Customers Operating Under the FERC Agreements 

 
 In response to ICNU data requests, the Utilities have provided data establishing 

that many interconnection customers (both QF and non-QF) are required to sponsor substantial 

network upgrades.  The data also illustrates that all non-QFs operating under the FERC 

Agreements are permitted to recover the full cost of network upgrades.  Because the Proposed 

Agreements would prevent large QFs from recovering the cost of network upgrades, they 

unjustifiably discriminate against large QFs by requiring them to pay higher interconnection 

costs than other non-QF generators.  This discrimination would undermine the goals of PURPA. 

In particular, the FERC’s PURPA regulations specifically require state regulatory authorities to 

assess interconnection costs to QFs “on a nondiscriminatory basis with respect to other 

customers with similar load characteristics.” 18 CFR § 292.306(a).  

 In the years 2000-2008, PacifiCorp required its customers operating under the 

FERC Agreements to sponsor over $5.5 million for network upgrades.  PacifiCorp Response to 

ICNU Data Request 3.3.  PacifiCorp has acknowledged that its non-QF customers operating 

under the FERC Agreements will recover the full cost of those network upgrades.  PacifiCorp 

Responses to ICNU Data Requests 3.6, 3.9.  Similarly, Idaho Power has refunded over $1.5 

million to non-QF customers selling power under the FERC Agreements as of March 31, 2009.  

Idaho Power Response to ICNU Data Request 3.9.  Finally, PGE has refunded over $300,000 for 

the cost of network upgrades to non-QF interconnection customers.  PGE Response to ICNU 
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Data Request 005.  Thus, the Utilities admit that they regularly refund substantial costs to non-

QF customers operating under the FERC Agreements to cover the cost of network upgrades.  

 In its Comments, PacifiCorp asserts that, unlike other interconnection customers, 

large QFs will rarely be required to sponsor network upgrades that provide direct benefits to 

other customers.  PacifiCorp Comments at 7.  Although Idaho Power appears to acknowledge 

that large QFs might be required to sponsor network upgrades that provide direct benefits to the 

utility and its customers, Idaho Power, nonetheless, concludes that large QFs should pay all 

network upgrade costs.  Idaho Power Comments at 9-10.  There is no testimony or evidentiary 

hearing in this proceeding, and these comments are merely unsupported assertions that are 

inconsistent with FERC’s conclusions.  

 For example, between the years 2007-08, PacifiCorp required its customers 

operating as QFs to sponsor over $7.5 million for network upgrades.  PacifiCorp Response to 

ICNU Data Request 3.3.  Unlike PacifiCorp’s non-QF customers operating under the FERC 

Agreements, these QFs would not be permitted to recover the cost of these network upgrades.  

The overall cost of interconnection would be much higher for QFs operating under the Proposed 

Agreements than for other types of generators operating under the FERC Agreements.  These 

higher interconnection costs might discourage certain generators from seeking QF status and, 

consequently, encourage them to operate as large generators, cogenerators, or independent power 

producers.  This could impede the development of QFs in Oregon and violate Oregon law.  See 

ORS § 758.515 (noting that it is the policy of the state of Oregon to increase the marketability of 

QF power).  Consequently, the Commission should adopt ICNU’s proposed change, which 
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allows large QFs to recover the cost of network upgrades and ensures that large QFs are not 

required to pay higher interconnection costs than other types of generators.  

C. Consistency Requires the Insertion of an Express Reasonableness Standard into 
Article 11 of the Proposed LGIA, or Alternatively, Clarification that Imposition of 
Unreasonable Interconnection Costs would not Amount to “Good Utility Practice”  

   
 Certain provisions in Article 11 of the Proposed LGIA might be interpreted as 

requiring large QFs to pay unreasonable, illegal, or negligently incurred interconnection costs.  If 

interpreted in this manner, Article 11 of the Proposed LGIA would be inconsistent with other 

provisions of the Proposed Agreements and would violate Oregon law.  This inconsistency might 

lead to confusion and future litigation.   

 The Proposed Agreements could be read to impose a general reasonableness 

standard upon utility interconnections.  For example, Article 5.11 of the Proposed LGIA requires 

utilities to design and construct their interconnection facilities “in accordance with Good Utility 

Practice.”  Good Utility Practice is defined as imposing a duty on the utility to “accomplish the 

desired result at a reasonable cost.”  Proposed LGIA at Article 1.  Hence, Article 5.11 of the 

Proposed LGIA contains a reasonableness standard prohibiting utilities from imposing 

unreasonable interconnection costs associated with designing and constructing their 

interconnection facilities.  This “Good Utility Practice” requirement is also referenced in Articles 

4.3, 5.2, 5.9, 5.10, 5.11, 5.16, 5.19, 6.2, and 9.7 of the Proposed LGIA and Sections 36, 39.2, and 

43.2 of the Proposed LGIP.  Additionally, other provisions of the Proposed Agreements contain 

an express reasonableness standard.  For example, Article 10.5 of the Proposed LGIA (allocating 

maintenance costs) declares that the: “[i]interconnection customer shall be responsible for all 

reasonable expenses including overheads, associated with . . . operation, maintenance, repair and 
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replacement of Transmission Provider’s Interconnection Facilities.”  Likewise, Article 18.1.3 of 

the Proposed LGIA states that the customer and the utility are required to indemnify each other 

from claims brought by third parties, but are only required to pay the “reasonable expenses of the 

Indemnified Person.” 

 Article 11 of the Proposed LGIA, however, contains no explicit language 

requiring “Good Utility Practice” or imposing a duty on the utility to charge only reasonable 

interconnection costs.  Thus, to avoid confusion and future litigation, the Commission should 

insert an express reasonableness standard into Article 11 of the Proposed LGIA.  In the 

alterative, the Commission should clarify that the imposition of unreasonable interconnection 

costs would not amount to “Good Utility Practice.” 

1. Protecting Large QFs from Unreasonable, Illegal and Negligently Incurred 
Interconnection Costs Furthers Public Policy and Avoids Potential 
Inconsistencies between the Proposed Agreements and Oregon Law 

 
 If interpreted as requiring large QFs to solely fund all interconnection costs, 

regardless of whether they are reasonable, legal, or were negligently incurred, the Proposed 

Agreements would deprive large QFs of protection against the negligent acts of the utility in the 

context of interconnection costs.  Interconnection customers reasonably rely on utility 

interconnection cost and timing estimates in making future commitments.  The Proposed 

Agreements may allow for utilities to ignore such agreements and recover negligently incurred 

costs, greatly exceeding the price in the contract.  Further, if interpreted in this manner, the 

Proposed Agreements contradict Oregon law because they would prevent large QFs from 
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recovering damages from utilities for violations of Oregon utility law and would grant utilities 

immunity from gross negligence or illegal conduct in the context of interconnection costs.3/    

2. All Parties Recognize the Need to Protect Interconnection Customers from 
Unreasonable, Illegal, or Negligently Incurred Interconnection Costs 

 
 The Utilities previously acknowledged the need to protect customers from 

unreasonable interconnection costs in their Comments to Proposed OAR § 860-082-0035(3), in 

OPUC Docket AR 521.  Under the plain language of OAR § 860-092-0035(3), interconnection 

customers are required to pay all interconnection costs, regardless of whether they are 

reasonable.  In their final Comments to this Proposed Rule, Idaho Power and PacifiCorp 

“agree[d] that it is appropriate to include a reasonableness standard in the rule” and “suggest[ed] 

that the word ‘reasonable’ be inserted.”  Idaho Power’s and PacifiCorp’s Joint-Comments in AR 

521 at 2.  Further, PGE commented that it was “willing to insert the word ‘reasonable’ in the cost 

recovery provisions for ‘interconnection facilities’ and ‘system upgrades’ [contained in Proposed 

OAR § 860-083-0035(2)].”  PGE’s Comments in AR 521 at 4. 

 Additionally, in their Comments to the Proposed Agreements, the Utilities cite 

OAR § 860-029-0060 for the proposition that Oregon law requires the interconnection customer 

to pay all interconnection costs.  PGE’s Comments at 4-5; PacifiCorp’s Comments at 4-5; Idaho 

Power’s Comments at 5-6.  OAR § 860-029-0060(1), however, expressly requires the customer 

to pay only those interconnection costs “which may reasonably be incurred by the public utility.”  

(emphasis added).  Thus, the Utilities appear to acknowledge that current Oregon law requires 

                                                 
3/  ICNU addressed these issues in its Comments to Proposed OAR § 860-082-0035, regulating small 

generator interconnections.  ICNU Comments in Docket AR 521 at 6-9.  Those Comments contain a more 
detailed discussion of the relevant authority and are incorporated herein by reference.  
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interconnection customers to pay only reasonable interconnection costs.  Accordingly, the parties 

in this proceeding must acknowledge the need to protect interconnection customers from 

unreasonable interconnection costs. 

IV. CONCLUSION 

 For the foregoing reasons, ICNU encourages the Commission to insert a provision 

into the Proposed Agreements allowing large QFs to recover the cost of network upgrades from 

the utility through either:  1) direct payments made on a levelized basis over the five-year period 

commencing on the commercial operation date; or 2) any alternative payment schedule that is 

mutually agreeable to the large QF and the participating utility and does not affect avoided cost 

rates.  ICNU proposes this mechanism because it would require large QFs to initially pay for all 

reasonable interconnection costs, but would allow large QFs to recover the cost of network 

upgrades in a manner that maintains the PURPA directive that the utility and its customers 

remain indifferent to QF power.  

 In addition, ICNU urges the Commission to protect large QFs from unreasonable, 

illegal, and negligently incurred interconnection costs by either:  1) inserting an express 

reasonableness standard into Article 11 of the Proposed LGIA; or 2) clarifying that the “Good 

Utility Practice” requirement mentioned throughout the Proposed Agreements imposes a duty on 

the utility to charge only reasonable interconnection costs.  ICNU appreciates the opportunity to 

comment on this important rule and appreciates the Commission’s consideration of its 

comments.   
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 Dated this 8th day of June, 2008. 

Respectfully submitted, 

DAVISON VAN CLEVE, P.C. 

/s/ Irion A. Sanger  
S. Bradley Van Cleve 
Irion Sanger 
333 S.W. Taylor, Suite 400 
Portland, Oregon 97204 
(503) 241-7242 phone 
(503) 241-8160 facsimile 
mail@dvclaw.com 
Of Attorneys for Industrial Customers  
of Northwest Utilities
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